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PREFACE. 


Many  of  the  following  cases  have  appeared  in  the  va- 
rious law  periodicals  of  the  day,  but  they  are  so  scattered 
through  a  number  of  volumes  as  to  be  almost  inaccessible 
to  a  majority  of  the  profession.  The  Reporter  therefore 
concluded  that  a  republication  of  those  cases,  with  others 
decided  by  the  same  learned  judges,  would  be  acceptable 
to  the  bar;  the  more  especially  as  many  of  them  contain 
points  of  great  interest,  and  all  of  them,  from  the  distin- 
guished ability  and  profound  learning  of  the  judges  by 
whom  they  were  determined,  must  be  entitled,  if  not  to  the 
weight  of  conclusive  authorities,  yet,  at  least,  to  the  respect 
and  credit  which  has  ever  been  accorded  to  the  opinions 
of  the  judges  of  our  court  of  last  resort. 

Several  interesting  Equity  cases  will  be  found  among 
those  here  reported,  in  which  important  principles  are  dis- 
cussed with  great  learning  by  the  judges  who  delivered 
the  opinions,  and  which  will  be  guides  hereafter  in  the 
equitable  practice  of  the  state.  With  the  exception  of  the 
late  able  Reports  of  Mr.  Justice  Parsons,  our  books  con- 
tain few  cases  on  the  principles  and  practice  of  equity ;  it 
is,  therefore,  hoped  that  the  present  volume  may  not  be 
found  without  its  use  in  the  library  of  the  Pennsylvania 
lawyer. 

Philadelfhta,  Mat,  1851. 
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CASES 


IM 


COURT   OF    NISI   PRIUS, 


AT 


PHILADELPHIA. 


Olmsted's  Case. 

[April  17,  1809.] 

A  state  court  has  a  right  to  dischaige  a  prisoner  committed  under  process 
from  a  federal  court,  if  it  clearly  appears  that  the  federal  court  had  no 
jurisdiction  of  the  case. 

Questions  of  prize,  since  the  adoption  of  the  constitution  of  the  United  States^ 
are  exclusively  within  the  jurisdiction  of  the  federal  courts. 

It  IB  not  sufficient,  to  oust  the  jurisdiction  of  the  federal  courts,  that  the  state 
claims  an  interest  in  the  subject  of  the  dispute. 

The  best  rule  by  which  to  arrive  at  the  meaning  and  intention  of  a  law,  is  to 
abide  by  the  words  which  the  law-maker  has  used ;  and  this  rule  holds 
most  strongly  in  expounding  a  constitution. 

It  is  not  a  justification  of  the  offence  of  obstructing  the  execution  of  process 
issaed  out  of  a  federal  court,  that  the  defendants  were  subordinate  officers 
of  the  militia  of  a  state,  and  acted  under  the  sanction  of  a  law  of  the  state, 
and  under  orders  from  the  governor  and  commander  in  chief  of  the  militia 
of  the  state. 

It  seemSf  that  the  1 1th  article  of  the  amendments  to  the  constitution  of  the 
United  States,  which  declares  that  '*the  judicial  power  of  the  United 
States  shall  not  be  construed  to  extend  to  any  suit  in  latD  or  equity^  com- 
menced or  prosecuted  against  one  of  the  United  States  by  citizens  of  ano- 
ther state,  or  by  citizens  or  subjects  of  any  foreign  state,''  does  not  extend 
to  suits  of  admiralty  or  maritime  jurisdiction. 
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[  Olmsted's  Case.  ] 

On  the  25th  of  November,  1775,  congress  passed  an  act 
for  the  purpose  of  erecting  tribunals  of  admiralty  jurisdic- 
tion. The  4th  section  provides,  "  that  it  be  and  is  hereby 
recommended  to  the  several  legislatures  in  the  united  colo- 
nies, as  soon  as  possible,  to  erect  courts  of  justice,  or  give 
jurisdiction  to  the  courts  now  in  being,  for  the  purpose  of 
determining  concerning  the  captures  to  be  made  as  afore- 
said, and  to  provide  that  all  trials  in  such  case  be  had  by  a 
jury,  under  such  qualifications  as  to  the  respective  legislatures 
shall  seem  expedient  ;^^  and  the  6th  section  provides  that, 
*^  in  all  cases  an  appeal  shall  be  allowed  to  the  congress,  or 
such  person  or  persons  as  they  shall  appoint  for  the  trial 
of  appeals.? 

By  resolutions  of  congress,  in  1777,  a  committee  of  ap- 
peals was  appointed,  consisting  of  members  of  congress, 
any  three  of  whom  were  empowered  to  hear  and  finally 
determine  upon  appeals  brought  to  congress. 

On  the  9th  of  September,  1778,  the  state  of  Pennsylva- 
nia passed  an  act  for  establishing  a  court  of  admiralty,  the 
6th  and  7th  sections  of  which  provided,  that  the  trial  in 
such  cases  should  be  by  jury;  that  "the  finding  of  the  jury 
shall  establish  the  facts,  without  re-examination  or  appeal;" 
and  "  that  in  all  cases  of  captures,  an  appeal  from  the  de- 
cree of  the  judge  of  admiralty  of  this  state,  shall  be  allowed 
to  the  continental  congress,  or  such  person  or  persons  as 
they  may,  from  time  to  time,  appoint  for  hearing  and  try- 
ing appeals.'* 

The  British  sloop  Active  was  captured  on  the  high  seas 
in  September,  1778,  by  Gideon  Olmsted  and  others,  and 
brought  into  the  port  of  Philadelphia,  where  she  was 
libelled  in  the  court  of  admiralty,  held  before  George  Ross, 
Esquire,  then  judge  of  that  court.  Olmsted  and  the  others 
claimed  the  whole  vessel  and  cargo  exclusively;  but  Tho- 
mas Huston,  commander  of  the  brig  Convention,  a  vessel 
of  war  belonging  to  the  state,  of  Pennsylvania,  claimed  a 
moiety  for  the  state,  himself  and  crew;  and  James  Josiah, 
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master  of  the  sloop  Gerard,  a  private  vessel  of  war,  claimed 
for  himself,  owners  and  crew,  a  fourth  part ;  leaving  a  fourth 
for  Olmsted  and  his  associates.  The  ground  of  the  two 
latter  claims  was,  that  the  Gerard  and  Convention  were  in 
sight  at  the  time  of  the  capture,  and  before  hostilities  be- 
tween Olmsted  and  the  crew  of  the  Active  had  ceased. 

On  the  4th  of  November,  1778,  the  libels  were  tried  be- 
fore a  jury,  and  a  general  verdict  was  rendered,  by  which 
each  of  these  claims  were  recognised  and  allowed.  From 
the  judgment  of  the  court,  on  this  verdict,  Olmsted  ap- 
pealed to  the  ^^continental  congress,  or  such  court  and 
authority  as  they  shall  constitute  and  appoint  to  hear  and 
determine  the  said  appeal.'^  And  on  the  15th  of  Decem- 
ber, 1778,  the  committee  of  appeals,  (then  consisting  of  the 
Hon.  Oliver  Ellsworth,  late  chief  justice  of  the  United 
States,  the  Hon.  William  Henry  Drayton,  formerly  chief 
justice  of  South  Carolina,  William  Ellery  and  John  Henry, 
Jr.,  Esquires,)  reversed  the  decree  of  Judge  Ross,  and  de- 
creed the  whole  of  the  proceeds  to  the  appellants.  Judge 
Ross  refused  to  obey  this  decree  of  reversal,  because  the 
case  had  been  tried  before  him  by  a  jury;  and  paid  a 
moiety  of  the  net  proceeds  of  the  prize  into  the  treasury 
of  Pennsylvania,  taking  a  bond  of  indemnity  from  David 
Rittenhouse,  the  treasurer,  in  pursuance  of  a  resolution  of 
the  supreme  executive  council,  dated  April  21,  1779. 

The  committee  of  appeals  thereupon  ordered  it  to  be 
entered  on  record,  that  the  judge  and  marshal  of  the  ad- 
miralty had  absolutely  refused  obedience  to  their  decree, 
that  they  were  unwilling,  at  that  critical  juncture  in  the 
public  affairs,  to  enter  upon  any  proceedings  for  contempt, 
but  that  they  would  not  hear  any  appeal  until  their  autho- 
rity should  be  so  settled  as  to  give  full  efficacy  to  their 
decrees  and  process.  They  laid  a  statement  of  the  whole 
proceedings  before  congress,  which  was  referred  to  a  com- 
mittee, who,  in  a  brief  report,  demonstrated  the  powers  of 
congress,  and  the  jurisdiction  of  the  committee  of  appeals; 
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[Olmsted's  Case.] 

and,  by  resolution,  requested  the  state  legislature  to  ap- 
point a  committee  to  confer  upon  the  subject  with  the  com- 
mittee of  congress.  This  was  not  acceded  to,  but  on  the 
29th  of  November,  1779,  the  legislature  passed  an  act 
directing  George  Ross,  Esquire,  to  pay  over  the  whole 
proceeds  to  David  Rittenhouse,  Captain  Huston  and  Cap- 
tain Josiah. 

Olmsted  thereupon  brought  suit  in  the  court  of  common 
pleas,  for  the  county  of  Lancaster,  against  the  executors  of 
Judge  Ross,  then  deceased,  where  he  obtained  judgment 
by  default;  whereupon  the  executors  delivered  to  him  the 
bond  of  indemnity  which  Judge  Ross  had  taken  from  David 
Rittenhouse,  the  state  treasurer.  Upon  this  bond,  Olm- 
sted instituted  a  suit  in  the  supreme  court  of  Pennsylvania, 
in  the  name  of  the  executors  of  Ross,  for  his  use,  against 
Mr.  Rittenhouse,  in  which  it  was  decided,  at  April  sessions, 
1792,  that  neither  the  court  of  common  pleas  nor  the 
supreme  court  had  jurisdiction  of  the  cause,  and  judgment 
was  accordingly  entered  for  the  defendant.     2  DalL  160. 

In  1802,  Olmsted  and  his  associates,  in  consequence  of 
the  decision  of  the  supreme  court  of  the  United  States,  in 
Penhallow  v.  Doane^s  Administrators^  3  DalL  54,  that  the 
district  courts  of  the  United  States  had  authority  to  carry 
into  execution  the  decrees  of  the  committee  of  appeals, 
appointed  by  congress  under  the  old  confederation,  filed 
their  libel  in  the  district  court  of  Pennsylvania,  in  which 
they  prayed  that  Mrs.  Sergeant  and  MrsAVaters,the  daugh- 
ters and  executrices  of  Mr.  Rittenhouse,  might  be  cited 
to  appear  and  produce  an  account  of  the  moneys  received 
by  their  father  from  the  sale  of  the  Active,  and  to  abide 
the  order  of  the  court.  The  decree  of  Judge  Peters,  on 
the  14th  of  January,  1803,  was  in  favour  of  the  libellants; 
but  no  application  was  made  to  that  court  for  peremptory 
process  against  the  respondents  for  several  years.  In  the 
interval,  Mr.  Olmsted,  who  had  centred  in  himself  the 
claims  of  all  the  libellants,  ineffectually  applied  to  the  legis- 
lature of  Pennsylvania  for  relief. 
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On  the  2d  of  April,  1803,  an  act  was  passed  authorizing 
the  governor  to  direct  the  attorney-general  to  demand  the 
money  from  the  executrices,  or  to  bring  suit  against  them 
in  case  of  refusal.  The  governor  was  also  authorized  "  to 
protect  the  just  rights  of  the  state,  in  respect  of  the  pre- 
mises, by  any  further  means  or  measures  that  he  may 
deem  necessary  for  the  purpose,  and  also  to  protect  the 
persons  and  properties  of  the  said  Elizabeth  Sergeant  and 
Efither  Waters  from  any  process  whatever  issued  out  of 
any  federal  court,  in  consequence  of  their  obedience  to 
the  requisition,''  made  by  the  attorney-general,  and  also 
"  in  the  name  of  this  commonwealth,"  to  give  them  "  a 
sufficient  instrument  of  indemnification.'' 

On  the  29th  of  May,  1807,  Mrs.  Sergeant  and  Mrs. 
Waters  filed  a  suggestion  in  the  district  court,  reciting  this 
act  at  lengtlu  They  further  stated,  that  being  required  by 
the  proper  authority  to  pay  into  the  treasury  the  money 
admitted  to  have  been  received  as  executrices  of  David 
Rittenhouse,  in  manner  aforesaid,  they  had  paid  the  same 
into  the  treasury.  That  the  money  came  into  the  hands 
of  Mr.  Rittenhouse  as  the  treasurer,  as  appears  by  his  bond, 
and  that  the  decree  of  the  court  was  pronounced,  so  far  as 
respected  the  rights  and  jurisdiction  of  the  state,  ex  parte^ 
and  without  jurisdiction. 

Compulsory  process  against  the  executrices  was  then 
demanded  on  behalf  of  Olmsted,  but  Judge  Peters  being 
fearful  of  embroiling  the  government  of  the  United  States 
and  that  of  Pennsylvania,  and  being  desirous  of  having  his 
own  opinion  corroborated  by  that  of  the  supreme  court  of 
the  United  States,  refused  to  grant  it;  and  alleged  these 
reasons,  inter  alia^  in  his  return  to  a  mandamus  issued  from 
that  tribunal.  At  the  February  sessions,  1809,  this  re- 
turn was  argued,  and  a  peremptory  mxindamus  awarded. 
5  Cranch^  116. 

On  the  27th  of  February,  1809,  the  governor  of  Penn- 
sylvania issued  his  orders  to  General  Michael  Bright,  di- 
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reeling  him  to  call  out  a  portion  of  the  militia,  in  order  to 
protect  the  persons  and  property  of  the  executrices  against 
any  process  which  might  be  issued  in  consequence  of  the 
mufidamus. 

On  the  24th  of  March,  1809,  the  marshal  of  the  United 
States  received  an  attachment  against  the  persons  of  the 
executrices,  and  on  the  25th  was  prevented  from  serving 
the  process  by  the  soldiers  under  the  command  of  General 
Bright.  On  the  15th  of  April,  the  marshal  eluded  the  vigi- 
lance of  the  militia,  and  succeeded  in  executing  his  process 
upon  Mrs.  Sergeant.  On  the  17th,  a  writ  of  habeas  corpus 
was  issued,  upon  the  petition  of  Mrs.  Sergeant,  directed  to 
John  Smith,  the  marshal,  and  returnable  before  the  Chief 
Justice  of  Pennsylvania.  To  this  writ  the  marshal  re- 
turned, that  he  held  Mrs.  Sergeant  in  custody  by  virtue  of 
the  attachment  issued  from  the  district  court  of  the  United 
States. 

After  argument,  the  following  opinion  was  delivered  by 
TiLGHMAN,  C.  J. — If  I  order  Mrs.  Sergeant  to  be  dis- 
charged, it  must  be  because  the  court  of  the  United  States 
has  proceeded  in  a  case  in  which  it  had  no  jurisdiction.  If  it 
had  jurisdiction,  I  have  no  right  to  inquire  into  its  judgment 
or  interfere  with  its  process.  But  the  counsel  of  Olmsted 
have  brought  forward  a  preliminary  question,  whether  I  have 
a  right  to  discharge  the  prisoner  even  if  i  should  be  clearly 
of  opinion  that  the  district  court  had  no  jurisdiction,  i.  am 
aware  of  the  magnitude  of  this  question,  and  have  given  it 
the  consideration  it  deserves.  My  opinion  is,  with  great 
deference  to  those  who  may  entertain  differeut  sentiments, 
that  in  the  case  supposed  I  should  have  a  right  and  it  would 
be  my  duty  to  discharge  the  prisoner.  This  right  flows 
from  the  nature  of  our  federal  constitution,  which  leaves  to 
the  several  states  absolute  supremacy  in  all  cases  in  which 
it  is  not  yielded  to  the  United  States.  This  sufficiently  ap- 
pears from  the  general  scope  and  spirit  of  the  instrument. 
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The  United  States  have  no  power,  legislative  or  judicial, 
except  what  is  derived  from  the  constitution.  When  these 
powers  are  clearly  exceeded,  the  independence  of  the  states, 
and  the  peace  of  the  union  demand  that  the  state  courts 
should,  in  cases  brought  properly  before  them,  give  redress. 
There  is  no  law  which  forbids  it ;  their  oath  of  office  exacts 
it,  and,  if  they  do  not,  what  course  is  to  be  taken  ?  We 
must  be  reduced  to  the  miserable  extremity  of  opposing 
force  to  force,  and  arraying  citizen  against  citizen;  for  it 
is  in  vain  to  expect  that  the  states  will  submit  to  manifest 
and  flagrant  usurpations  of  power  by  the  United  States,  if 
(which  God  forbid)  they  should  ever  attempt  them.  If  con- 
gress should  pass  a  bill  of  attainder,  or  lay  a  tax  or  duty 
on  articles  exported  from  any  state,  (from  both  which  powers 
they  are  expressly  excluded,)  such  laws  would  be  null  and 
void,  and  all  persons  who  acted  under  them  would  be  sub- 
ject to  actions  in  the  state  courts.  If  a  court  of  the  United 
States  should  enter  judgment  against  a  state  which  refused 
to  appear  in  an  action  brought  against  it  by  a  citizen  of 
another  state,  or  of  a  foreign  state,  such  judgment  would 
be  void,  and  all  persons  who  act  under  it  would  be  tres- 
passers. These  cases  appear  so  plain  that  they  will  hardly 
be  disputed :  it  is  only  in  considering  doubtful  cases  that 
our  minds  feel  a  difficulty  in  deciding ;  but,  if  in  the  plainest 
case  which  can  be  conceived,  the  state  courts  may  declare 
a  judgment  to  be  void,  the  principle  is  established.  But 
while  I  assert  the  power  of  state  courts,  I  am  deeply  sensi- 
ble of  the  necessity  of  exercising  it  with  the  greatest  discre- 
tion. Wo  to  that  judge  who  rashly  or  wantonly  attempts 
to  arrest  the  authority  of  the  United  States;  let  him  reflect 
again  and  again  before  he  declares  that  a  law  or  a  judg- 
ment has  no  validity.  The  counsel  for  Mrs.  Sergeant  have 
with  great  candour  and  propriety  admitted,  that  when  there 
is  reasonable  cause  for  doubt,  that  doubt  should  be  decisive 
in  favour  of  the  judgment  in  question.  The  same  principle 
has  been  adopted  by  the  judges  of  the  supreme  court  of  the 
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United  States,  and  of  our  own  state,  when  questions  con- 
cerning the  validity  of  laws  have  come  before  them,  and  it 
has  my  hearty  approbation. 

Having  disposed  of  the  preliminary  question,  I  will  now 
consider  the  point  of  jurisdiction.  If  the  district  court  had 
no  jurisdiction,  it  must  either  be  on  account  of  the  subject 
of  the  suit,  or  the  persons  who  were  parties.  I  will  examine 
them  separately.  The  subject  is  a  matter  of  prize,  which 
arose  before  the  adoption  of  the  present  constitution.  By 
the  2d  section  of  the  3d  article  of  the  constitution,  the  judicial 
power  of  the  United  States  extends  *^  to  all  cases  of  admi- 
ralty and  maritime  jurisdiction.''  These  expressions  com- 
prehend all  cases  which  had  arisen  or  which  should  arise; 
and  it  was  no  doubt  the  intent  to  comprehend  them;  because 
otherwise,  all  antecedent  cases  would  have  been  left  unpro- 
vided for.  I  believe  this  construction  has  universally  pre- 
vailed, nor  has  it  been  questioned  in  the  course  of  the  ar- 
gument in  this  case.  It  appears  then,  that  the  subject  of 
the  libel  is  directly  within  the  jurisdiction  of  the  court,  being 
a  matter  of  admiralty  jurisdiction.  It  is  unnecessary  for 
me  to  give  any  opinion  concerning  the  right  of  the  old  court 
of  appeals  to  reverse  the  decision  of  juries,  contrary  to  the 
provisions  of  the  act  of  assembly  of  Pennsylvania,  under 
which  the  state  court  of  admiralty  was  instituted.  That 
is  the  point  which  occasioned  so  much  jealousy  and  heart- 
burning between  several  of  the  states  and  the  old  congress; 
it  divided  the  opinions  of  many  men  of  unquestionable  ta- 
lents and  integrity,  and  certainly  was  a  question  of  no  small 
difficulty.  But  the  state  of  Pennsylvania,  having  ratified 
the  present  constitution,  did  thereby  virtually  invest  the 
courts  of  the  United  States  with  power  to  decide  this  con- 
troversy. They  have  decided  it,  and  being  clearly  within 
their  jurisdiction,  I  am  not  at  liberty  to  consider  it  as  now 
open  to  discussion.  The  supreme  court  of  the  United  States 
has  more  than  once  decided,  that  the  old  court  of  appeals 
had  the  power  to  reverse  the  verdict  of  juries,  notwith- 
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standing  the  law  of  any  state  to  the  coDtrary.  From  the 
establishment  of  this  principle,  it  irresistibly  results,  that 
Gideon  Olmsted  and  his  associates  were  entitled  to  the 
whole  proceeds  of  the  Active  and  her  cargo,  and  may  pur- 
sue them  into  whatever  hands  they  have  fallen,  unless  in- 
deed they  have  fallen  into  the  hands  of  persons  not  subject 
to  an  action  in  the  courts  of  the  United  States,  This  leads 
me  to  the  question  concerning  the  parties  to  the  suit,  the 
only  question  which  has  appeared  to  me  to  be  of  real  diffi- 
culty, and  which  I  was  pleased  to  hear  argued  with  great 
force  and  candour  by  the  counsel  for  Mrs.  Sergeant.  It  is 
declared  by  the  11th  article  of  the  amendments  of  the  con- 
stitution, that  ^Uhe  judicial  power  of  the  United  States  shall 
not  be  construed  to  extend  to  any  suit  in  law  or  equity,  com- 
menced or  prosecuted  against  any  one  of  the  United  States, 
by  citizens  of  another  state,  or  by  citizens  or  subjects  of 
any  foreign  state.^'  The  record  in  this  case  shows  a  suit 
between  citizens  of  Connecticut  and  citizens  of  Pennsylva- 
nia. It  is  therefore  not  within  the  words  of  the  amendment. 
But  it  is  contended,  that  although  not  within  the  words,  it 
is  within  the  spirit,  because  the  suit  is  brought  against  per- 
sons representing  an  officer  of  the  state,  who  received  the 
property  in  question  for  the  use  of  the  state.  There  is 
weight  in  the  observation,  that  the  inconvenience  would  be 
very  great,  if  the  plaintiff  in  any  action  might  by  an  evasion, 
by  substituting  the  officer  of  the  state  in  the  place  of  the 
state,  compel  the  state  to  abandon  its  property  or  contest 
it  in  the  courts  of  the  United  States.  In  a  case  so  circum- 
stanced, the  argument  would  be  very  powerful  against  the 
jurisdiction  of  the  federal  courts.  But  I  cannot  say,  judging 
from  the  facts  judicially  disclosed  to  me,  (which  are  all 
that  I  can  judge  from,)  that  the  present  case  is  so  circum- 
stanced. The  certificates  were  certainly  paid  to  Mr.  Rit- 
tenhouse,  as  treasurer  of  the  state.  But  it  is  equally  cer- 
tain, that  neither  he  nor  his  representatives  since  his  death, 
did  deposit  them  in  the  treasury  of  Pennsylvania;  on  the 
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contrary,  they  were  invested  by  him  in  a  new  fund  in  his 
own  name,  and  it  appears  by  his  written  memorandum,  that 
he  did  not  consider  them  as  the  property  of  the  state,  but 
his  own  property,  until  the  state  should  give  him  a  certain 
indemnification,  which  was  never  given.  If  this  evidence 
is  not  strong  enough  to  show  that  the  certificates  and  mo- 
ney were  not  in  the  possession  of  the  state,  it  acquires  an 
additional  strength,  difficult  to  resist,  from  the  circumstance 
stated  in  the  answer  of  Elizabeth  Sergeant  and  Esther  Wa- 
ters, ^^  that  they  had  refused  to  deliver  them  to  the  trea- 
surer of  the  state,  although  expressly  required  so  to  do.'* 
Whether  the  conduct  of  Mr.  Rittenhouse  and  his  executri- 
ces  was  right  or  wrong  is  not  the  point  now  to  be  inquired 
into.  The  fact  is  that  they  did  withhold  the  certificates 
and  interest  money  from  the  treasury,  until  after  the  final 
decree  of  the  district  court.  Their  paying  it  afterwards 
cannot  afiect  the  question  of  jurisdiction.  How  then  does 
the  case  stand  ?  The  property  of  these  certificates  and 
interest  money  was  irrevocably  vested  in  Olmsted,  &c.,  by 
the  decree  of  the  former  court  of  appeals,  which  the  supreme 
court  of  the  United  States,  since  the  adoption  of  the  present 
constitution,  has  decided  to  be  conclusive.  The  possession 
was  not  in  the  state,  and  the  suit  was  not  brought  against 
the  state  or  any  of  its  officers.  I  do  not  see  then  how  it 
can  be  maintained,  even  under  a  liberal  construction  of  the 
llth  article  of  the  amendments,  that  the  ^tate  was  a  party 
to  the  suit  in  the  district  court.  Several  acts  and  resolu- 
tions of  the  legislature  of  Pennsylvania  were  read  in  the 
course  of  the  argument,  concerning  which  I  am  not  called 
upon  to  decide.  I  exercise  the  right,  in  common  with  my 
fellow-citizens,  of  speaking  my  sentiments  on  political  oc- 
currences in  private  conversations,  but  it  would  ill  become 
me  on  this  occasion  to  express  any  opinion  concerning  the 
policy  which  the  state  has  thought  proper  to  pursue.  What- 
ever they  have  done,  I  extend  to  them  the  same  charity 
which  I  ask  for  myself,  the  belief  that  they  have  acted  from 
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pure  motives.  But  although  I  say  nothing  concerning  the 
policy  of  the  government,  I  may  be  allowed,  without  impro- 
priety, to  express  my  anxious  hope,  that  this  long  continued 
controversy  will  be  brought  to  a  termination  without  any 
material  interruption  of  that  harmony  between  this  state 
and  the  United  States  so  essential  to  the  prosperity  of  both. 
On  the  whole  of  this  case,  I  cannot  say  that  it  clearly 
app)ears  to  me,  that  the  district  court  of  the  United  States 
made  its  decree  in  a  cause  of  which  it  had  no  jurisdiction. 
I  must  order  therefore  that  Mrs.  Sergeant  remain  in  the 
custody  of  the  marshal.* 

*  At  the  April  term,  1809,  Gen.  Bright  and  several  others  were  indicted  in 
the  circait  court  of  the  United  States,  under  the  twenty-second  section  of  the 
act  of  congress  of  the  301  h  April,  1790,  for  ohstrncting  the  process  of  the 
eonrt.  On  the  trial  of  this  case  the  following  charge  to  the  jnry  was  deli* 
Tered  by 

Washinotoit,  J. — Impressed  with  the  magnitude  of  the  questions  which 
have  been  discussed,  we  could  have  wished  for  more  time  to  delibemte  upon 
them,  and  for  an  opportunity  to  commit  to  writing  the  opinion  which  we  have 
formed,  that  it  might  haye  been  rendered  more  intelligible  to  you,  and  less 
susceptible  of  being  misunderstood  by  others.  But  we  could  not  postpone 
the  charge,  without  being  guilty  of  the  impropriety  of  suffering  the  jury  to 
separate,  after  the  arguments  of  counsel  were  closed,  or  of  keeping  them 
together  until  Monday ;  a  hardship  which  we  could  not  think  of  imposing  upon 
them.  I  shall  proceed  therefore  to  state  to  you,  in  the  best  way  I  can,  the 
opinion  of  the  court  upon  this  novel  and  interesting  case.  It  may  not  be  im- 
proper, in  the  first  place,  to  refresh  your  minds  with  a  short  history  of  the 
transactions  which  have  led  to  the  offence  with  which  these  defendants  are 
charged ;  and  to  consequences  which  might  have  been  of  serious  import  to 
the  nation. 

Gideon  Olmsted  and  three  others,  having  fallen  into  the  hands  of  the  ene- 
my, during  the  latter  part  of  the  year  1778,  were  put  on  board  the  sloop  Ac- 
tive at  Jamaica,  as  prisoners  of  war,  in  order  to  be  conducted  to  New  York, 
whither  this  vessel  was  destined  with  supplies  for  the  British  troops.  During 
the  voyage,  Olmsted  and  his  companions,  who  had 'assisted  in  navigating 
the  vessel,  formed  the  bold  design  of  taking  her  from  the  enemy;  in  which, 
with  great  hazard  to  themselves,  they  ultimately  succeeded.  Having  con- 
fined in  the  cabin  the  officers,  passengers,  and  most  of  the  men,  they  steered 
for  some  port  in  the  United  States,  and  bad  got  within  five  miles  of  Egg  Har- 
bour, when  Captain  Huston,  commanding  the  brig  Convention,  belonging  to 
the  state  of  Pennsylvania,  came  up  with  them,  and  captured  the  Active  as 
a  prize.  The  sloop  was  conducted  to  Philadelphia,  and  libelled  in  the  court 
of  admiralty,  established  under  an  act  of  the  legislature  of  that  state. 
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Claims  were  filed  by  Olmsted  and  his  as^ciates  for  the  whole  of  the  ves- 
sel and  cargo^  and  by  James  Josiah,  commander  of  a  private  armed  vessel, 
which  was  in  sight  at  the  time  of  the  capture  by  Huston,  for  a  proportion  of 
the  prize.  Depositions  were  taken  in  the  cause.  A  jury  was  impannelled 
to  try  it.  The  question  of  fact  was,  whether  the  enemy  was  completely  sub- 
dued or  not,  by  Olmsted  and  his  companions,  at  the  time  when  Capt.  Hus- 
ton came  up  with  them. — ^The  jury,  without  stating  a  single  fact,  found  a  ge- 
neral verdict,  for  one  fourth  to  Olmsted  and  his  associates,  and  the  residue 
to  Huston  aad  Josiah,  to  be  divided  according  to  law  and  an  agreement  be- 
tween them.  From  the  sentence  of  the  court  upon  this  verdict,  Olmsted  ap- 
pealed to  the  court  of  appeals  in  prize  tauses,  established  by  congress,  where, 
after  a  hearing  of  the  parties,  the  sentence  of  the  admiralty  court  was  re- 
versed, the  whole  prize  decreed  to  the  appellants,  and  process  was  directed 
to  issue  from  the  court  of  admiralty,  commanding  the  marshal  to  sell  the 
vessel  and  cargo,  and  to  pay  over  the  net  proceeds  to  those  claimants. 

The  jadge  of  the  court  of  admiralty  refused  to  acknowledge  the  jurisdic- 
tion of  the  court  of  appeals  over  a  verdict  found  in  the  inferior  court ;  di- 
rected the  marshal  to  make  the  sale,  and  to  bring  the  proceeds  into  court. 
This  was  done,  and  the  judge  acknowledged  the  receipt  of  the  money,  on  the 
marshal's  return.  In  May,  1779,  George  Ross,  the  judge  of  the  court  of  ad- 
miralty, delivered  over  to  David  Rittenhouse,  treasurer  of  this  state,  £11,469 
9s,  9d.  in  loan  office  certificates,  issued  in  his  own  name,  being  the  propor- 
tion of  the  prize  money  to  which  the  state  was  entitled,  by  the  sentence  of 
the  inferior  court  of  admiralty.  Rittenhouse  at  the  same  time  executed  a 
bond  to  Ross,  obliging  himself,  his  heirs,  executors,  &c.,  to  restore  the  sum 
so  paid,  in  case  Ross  should,  by  due  course  of  law,  be  compelled  to  pay  the 
same  according  to  the  decree  of  the  court  of  appeals.  In  the  condition  of 
this  bond;  the  obligor  is  described  as  being  treasurer  of  the  state ;  and  the 
money  is  stated  as  having  been  paid  to  him  for  the  use  of  the  state. — Indents 
were  issued  to  Rittenhouse,  on  the  above  certificates,  and  these  were  after- 
wards funded  in  the  name  of  Rittenhouse,  for  the  benefit  of  those  who  might 
eventually  appear  to  be  entitled  to  them. 

After  the  death  of  Rittenhouse,  these  certificates,  together  with  the  inte- 
rest thereon,  which  had  been  received,  came  to  the  hands  of  Mrs.  Sergeant 
and  Mrs.  Waters,  his  representatives.  The  papers  which  covered  the  certi- 
ficates were  endorsed  in  the  hand-writing  of  Mr.  Rittenhouse,  with  a  memo- 
randum declaring  that  they  will  be  the  property  of  the  state  of  Pennsylvania, 
when  the  state  releases  him  from  the  bond  he  had  given  to  George  Ross, 
judge  of  the  admiralty,  for  paying  the  fifty  original  certificates  into  the 
treasury  as  the  state's  share  of  the  prize.  No  such  release  ever  was  given. 
The  certificates  thus  remaining  in  the  possession  of  the  representatives  of 
Rittenhouse,  Olmsted  filed  his  libel  against  them  in  the  district  court  of 
Pennsylvania,  praying  execution  of  the  decree  of  the  court  of  appeals. 
Answers  were  filed  by  these  ladies ;  but  no  claim  was  interposed,  nor  any 
suggestion  made  of  interest  on  the  part  of  the  state,  and  in  January,  1803,  the 
court  decreed  in  favour  of  the  libellants. 

On  the  2d  of  April,  in  the  same  year,  the  legislature  of  Pennsylvania  passed 
a  law,  authorizing  the  attorney-general  to  require  Mrs.  Sergeant  and  Mrs. 
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Waters  to  paj  into  the  treasury  the  moneys  acknowledged  by  them,  in  their 
answer  in  the  district  court,  to  have  been  received,  without  regard  to  the  de- 
cree of  that  court ;  and  in  case  they  should  refuse,  that  a  suit  should  be  in- 
stituted against  them  in  the  name  of  the  commonwealth  for  the  said  moneys. 
The  governor  was  also  required  to  protect  the  just  rights  of  the  state,  by  any 
further  measures  he  might  deem  necessary;  and  also  to  protect  the  persons 
and  properties  of  those  ladies  from  any  process  which  might  issue  out  of  the 
federal  court,  in  consequence  of  their  obedience  to  this  requisition,  and  fur- 
ther should  give  them  a  sufficient  instrument  of  indemnification  in  case  they 
should  pay  the  money  to  the  state.  No  further  proceedings  took  place  in  the 
district  court  for  some  time  after  the  passage  of  this  law. 

And  when,  at  length,  an  application  was  made  for  process  of  execution, 
the  judge  of  that  court,  with  a  very  commendable  degree  of  prudence,  de- 
clined ordering  it;  with  a  view  to  bring  before  the  supreme  court  of  the 
United  States  a  question  so  delicate  in  itself,  and  which  was  likely  to 
produce  the  most  serious  consequences  to  the  nation.  Upon  the  applica- 
tion of  Olmsted,  the  supreme  court  issued  a  mandamus  to  the  Judge  of 
the  district  court,  commanding  him  to  execute  the  sentence  pronounced 
by  him  in  that  case,  or  to  show  cause  to  the  contrary.  The  reasons  for 
withholding  the  process,  assigned  in  answer  to  this  writ,  not  being  deemed 
sufficient  by  the  supreme  court,  a  peremptory  mandamus  was  awarded. 

It  may  not  be  improper  here  to  state,  that  no  person  appeared  in  the  supreme 
court  on  the  part  of  the  state,  or  on  that  of  Mrs.  Sergeant  and  Mrs.  Waters,  and 
that  no  arguments  were  offered  on  the  part  of  Olmsted.    The  idea,  which 
I  understand  has  gone  abroad,  that  the  mandamus  was  awarded  upon  the  sin- 
gle opinion  of  the  chief  justice,  is  too  absurd  to  deserve  a  serious  refutation. 
No  instance  of  that  sort  ever  did  or  could  occur;  and  in  this  particular  case,  I 
do  not  recollect  that  there  was  one  dissentient  from  the  opinion  pronounced. 
Process  of  execution  having  been  awarded  by  the  judge  of  the  district 
court,  in  obedience  to  the  mandamus,  the  defendant.  General  Michael  Bright, 
commanding  a  brigade  of  the  militia  of  the  commonwealth  of  Pennsylvania, 
received  orders  from  the  governor  of  the  state, — "  immediately  to  have  in 
readiness  such  a  portion  of  the  militia  under  his  command,  as  might  be  ne- 
cessary to  execute  the  orders,  and  to  employ  them  to  protect  and  defend  the 
persons  and  the  property  of  the  said  Elizabeth  Sergeant  and  Esther  Waters, 
from  and  against  any  process,  founded  on  the  decree  of  the  said  Richard  Pe- 
ters, judge  of  the  district  court  of  the  United  States  aforesaid ;  and  fn  virtue  of 
which,  any  officer,  under  the  direction  of  any  court  of  the  United  States,  may 
attempt  to  attach  the  persons  or  the  property  of  the  said  Elizabeth  Sergeant 
and  Esther  Waters."    A  guard  was  accordingly  placed  at  the  houses  of  Mrs. 
Sergeant  and  Mrs.  Waters,  and  it  has  been  fully  proved,  and  is  admitted,  that 
the  defendants,  with  a  full  knowledge  of  the  character  of  the  marshal  of  this 
district,  of  his  business,  and  his  commission,  and  the  process  which  he  had 
to  execute  having  been  read  to  them,  opposed,  with  muskets  and  bayonets, 
the  persevering  efforts  of  that  officer  to  serve  the  writ ;  and  by  such  resistance, 
prevented  him  from  serving  it. 

There  is  no  dispute  about  the  facts.  The  defendants  have  called  no  wit- 
nesses; and  their  defence  is  rested  upon  the  lawfulness  of  the  acts  laid  in 
the  indictment.    They  justify  their  conduct  upon  two  grounds — 1st.  That  the 
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decree  of  the  district  court,  under  which  the  process  was  issued,  was  coram 
turn  judicCj  and  to  all  intents  and  purposes  void;  and  2dly.  That  though  it 
were  a  valid  and  binding  decree,  still  that  they  cannot  be  questioned  crlmi- 
oally  for  acting  in  obedience  to  the  orders  of  the  governor  of  the  state. 

The  decree  of  the  district  court  is  said  to  be  void,  for  two  reasons ;  first, 
because  the  court  of  appeals  had  not  power  to  reverse  the  sentence  of  the 
court  of  admiralty,  founded  upon  the  verdict  of  a  jury;  and,  secondly,  be- 
cause the  state  of  Pennsylvania  claims  an  interest  in  the  subject  which  was 
in  controversy  in  the  district  court. 

The  first  question  is,  was  the  decree  of  the  court  of  appeals  void  for  want 
of  jurisdiction  of  the  case  in  which  it  was  made?  But  first  let  me  ask;  can 
this  be  made  a  question  at  the  present  day,  before  this  or  any  other  court  in 
the  United  States?  We  consider  it  to  be  so  firmly  settled  by  the  highest  ju- 
dicial authority  in  the  nation,  that  it  is  not  now  to  be  questioned  or  shaken. 
The  power  of  the  court  of  appeals,  to  re-examine  and  reverse  or  affirm  the 
sentence  of  the  courts  of  admiralty  established  by  the  different  states,  though 
founded  upon  the  verdicts  of  juries,  was  first  considered  and  decided  in  the 
case  of  PenhdloiD  v.  Doane,  in  the  supreme  court  of  the  United  States.  The 
jurisdiction  of  that  court  to  re-examine  the  whole  cause,  as  to  both  law  and 
fact,  was  considered  as  resulting  from  the  national  character  of  an  appellate 
prize  court,  and  not  from  any  grant  of  power  by  the  state,  from  whose  court 
the  appeal  had  been  taken.  The  right  of  the  state  to  limit  the  court  of  ap- 
peals in  the  exercise  of  its  jurisdiction,  was  determined  to  be  totally  inad- 
missible. The  same  question  was  considered  by  the  supreme  court  upon 
the  motion  for  the  mandamus,  and  decided  to  be  settled  and  at  rest.  If  it 
were  necessary  to  give  further  support  to  the  authority  of  these  cases,  the 
opinion  of  the  supreme  court  of  Pennsylvania  in  Rosses  Executors  v.  Ritten- 
kousey  and  the  unanimous  opinion  of  the  old  congress,  with  the  exception  of 
the  representatives  of  this  state,  and  one  of  the  representatives  of  New  Jer- 
sey, might  be  mentioned.  If  reasons  were  required  to  strengthen  the  above 
decisions,  those  assigned  by  the  committee  of  congress,  upon  the  case  of  the 
Active,  are  believed  to  be  conclusive. 

But  I  think  it  will  not  be  difficult  to  prove  that  the  law  of  Pennsylvania, 
passed  on  the  ninth  of  September,  1778,  establishing  a  court  of  admiralty  in 
that  state,  neither  by  the  terms  of  it,  nor  by  a  fair  construction  of  its  mean- 
ing, was  intended  to  abridge  the  jurisdiction  of  the  court  of  appeals  in  cases 
like  the  one  under  consideration.  The  words  are^  "that  the  jury  shall  be 
sworn  or  affirmed  to  return  a  true  verdict  upon  the  libel  according  to  evidence ; 
and  the  finding  of  the  jury  shall  establish  the  facts  without  re-examination  or 
appeal.''  The  obvious  meaning  of  this  provision  was,  that  if  the  jury  found 
the  facts  upon  which  the  law  was  to  arise,  those  facts  were  to  be  considered 
as  conclusive  by  the  appellate  court,  and  not  open  to  re-examination  by  the 
judges  of  that  court ;  the  legislature  thinking  it,  no  doubt,  most  safe  to  intrust 
the  finding  of  facts  to  a  jury  of  twelve  men.  But  what  was  to  be  done  if  the 
jury  found  no  facts,  as  was  the  present  case?  If  the  appellate  court  were  pre- 
cluded from  an  inquiry  into  the  facts,  affirmance  of  the  sentence  appealed 
from  would  be  inevitable.  This  absurdity  then  followed — in  all  cases  it  was 
necessary  to  impannel  a  jury  to  establish  the  facts,  and  in  all  cases,  without 
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exception,  the  party  thinking  himself  aggrieved  might  appeal.  Bat  in  every 
ease  where  the  jury  choose  to  find  a  general  verdict,  the  sentence  appealed 
from  most  of  necessity  be  affirmed.  I  cannot  believe  that  this  was  the 
meaning  of  the  legislature;  and  I  do  not  think  that  the  words^of  the  law  will 
fairly  warrant  soch  a  oonstraction.  Let  me  then  pot  the  question  serionsly 
to  the  jury :  will  they  have  the  vanity  to  think  themselves  wiser  than  all 
those  who  have  passed  opinions  upon  this  important  ^ustion  of  law  ?  JLnd 
will  they  undertake  to  decide  that  those  opinions  were  erroneous?  Misera- 
ble, indeed,  must  be  the  condition  of  that  community  where  the  law  is  un- 
settled, and  decisions  upon  the  very  point  are  disregarded,  when  they  again 
come,  directly  or  incidentally,  into  discussion.  In  such  a  state  of  things  good 
men  have  nothing  to  hope,  and  bad  men  nothing  to  fear.  There  is  no  stan- 
dard by  which  the  rights  of  property,  and  the  most  estimable  privileges  to 
which  the  citizens  are  entitled,  can  be  regulated.  All  is  doubt  and  uncer- 
tainty, until  the  judge  has  pronounced  the  law  on  the  particular  case  before 
him ;  but  which  carries  with  it  no  authority,  as  to  a  similar  case  between  other 
parties. 

But  suppose,  for  a  moment,  against  the  settled  law  upon  the  point,  that  the 
court  of  appeals  had  not  a  power  to  re-examine  the  verdict  of  the  jury,  in  the 
case  of  the  Active;  and  on  that  account  that  the  decree  of  the  district  court 
in  opposition  to  that  of  the  court  of  admiralty  was  erroneous,  it  does  not 
therefore  follow,  that  the  district  court  had  no  jurisdiction  of  the  case,  on 
which  this  process  issued.  If  erroneous,  it  could  only  be  re-examined  and 
corrected  in  a  superior  court.  But  if  the  subject  depended  upon  a  question 
of  prize,  or  no  prize,  it  was  completely  within  the  cognizance  of  the  district 
court,  by  the  constitution  and  laws  of  the  United  States^  the  former  of  which 
grants  to  the  federal  courts,  and  the  latter  to  the  district  courts,  cognizance  of 
all  civil  cau»es  of  admiralty  and  nuiritime  jurisdiction.  This  is  such  a  cause;  and 
we  consider  that  circumstance  to  be  decisive  of  the  first  point.  We  are  hap- 
py upon  this  occasion,  as  we  are  upon  all  others,  to  coincide  in  opinion  with 
the  learned  and  respectable  gentleman  who  presides  in  the  supreme  judici- 
ary of  this  state. 

The  next  ground  of  objection  to  the  jurisdiction  of  the  district  court  is,  that 
the  state  of  Pennsylvania  claimed  an  interest  in  the  subject  of  dispute  be* 
tween  the  parties  in  that  cause. 

The  amendment  to  the  constitution,  upon  which  this  question  occurs,  declares 
that  ^*  the  judicial  power  of  the  United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of  the 
United  States,  by  citizens  of  another  state,  or  by  citizens  or  subjects  of  any 
foreign  state.''  It  is  certain,  that  the  suit  in  the  district  court  was  not  com- 
menced or  prosecuted  against  the  state  of  Pennsylvania.  She  was  in  no  re- 
spect a  party  to  that  suit.  But,  it  is  contended,  that  under  a  fair  construction 
of  this  amendment,  if  a  state  claims  an  interest  in  the  subject  in  dispute,  the 
case  is  not  cognizable  in  a  federal  court.  In  most  cases  it  will  be  found  that 
the  soundest  and  safest  rule  by  which  to  arrive  at  the  meaning  and  intention 
of  a  law,  is  to  abide  by  the  words  which  the  lawmaker  has  used.  If  he  has 
expressed  himself  so  ambiguously  that  the  plain  interpretation  of  the  words 
would  lead  to  absurdity,  and  to  a  contradiction  of  the  obvious  intention  of  the 
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law,  a  more  liberal  coarse  may  be  porsaed.  But  if  upon  any  occasion  the 
strict  rule  should  be  observed,  it  ought  to  be  in  expounding  the  constitution ; 
although  I  do  not  mean  to  say  that  even  in  that  case  this  rule  should  be  in- 
flexible.  Every  reason  is  opposed  to  the  construction  contended  for  by  the 
defendants'  counsel;  and,  to  our  apprehension,  there  is  not  one  sound  reason 
in  favour  of  it.  If  the  title  to  the  thing  in  dispute  be  in  the  state,  and  this  is 
made  to  appear  to  the  court,  it  is  inconceivable  that  the  plaintiff  should  re- 
cover so  as  to  disturb  that  right.  But  if  he  should  recover,  the  state  would 
not  be  bound  by  the  judgment,  not  being  a  party  to  it.  This  is  by  no  means 
a  new  case.  If  one  individual  obtains  a  judgment  or  decree  against  another, 
the  interest  of  a  third  person^  not  a  party,  will  not  be  bound  or  prejudiced  by 
the  decision ;  but  he  may,  nevertheless,  assert  his  right  in  a  court  of  justice 
against  the  party  in  possession  of  the  property  to  which  he  claims  title.  The 
state  cannot  be  forced  into  court,  but  she  may  come  there,  if  she  pleases,  in 
pursuit  of  her  rights,  and  will  no  doubt  do  so  upon  all  proper  and  necessary 
occasions. 

But  if,  on  the  other  hand,  the  mere  claim  of  interest  by  a  state  in  the  sub- 
ject in  dispute  between  two  citizens  can  have  the  magic  effect  of  suspending 
ail  the  functions  of  a  court  of  justice  over  that  subject,  and  of  annihilating  its 
decrees  when  pronounced,  this  effective  and  necessary  branch  of  our  govern- 
ment, and  of  all  free  governments,  may  be  rendered  useless  at  any  moment, 
at  the  pleasure  of  a  state.  If  the  suit  be  prosecuted  against  a  state,  the  court 
perceives,  at  once,  its  want  of  jurisdiction,  and  can  dismiss  the  party  at  the 
threshold.  But  if  a  latent  claim  in  the  state,  not  known,  perhaps,  by  any  of 
the  litigant  parties,  is  sufficient  to  oust  the  jurisdiction,  to  annul  the  judgment 
when  rendered,  and  to  affect  all  the  parties  concerned,  with  the  consequences 
of  carrying  a  void  judgment  into  execution,  the  federal  courts  may  become 
more  than  useless:  they  will  be  traps,  in  which  unwary  suitors  may  be  in- 
snared  to  their  ruin.  To  illustrate  this  position,  the  district  attorney  men- 
tioned many  very  strong  and  very  supposabie  cases.  I  will  add  one  other. 
A.  sues  B.  for  a  debt,  or  for  property  either  real  or  personal  in  his  possession. 
Conscious  that  he  must  pay  the  money  or  lose  his  possession,  in  consequence 
of  the  unquestionable  title  of  his  adversary,  B.  pays  over  the  money,  or  con- 
veys the  property,  even  pending  the  suit,  to  a  third  person  for  the  use  of  the 
state,  and  by  this  operation  arrests  the  further  progress  of  the  suit,  or  avoids 
the  judgment,  whenever  it  shall  pass.  A  doctrine  so  unjust,  and  big  with 
consequences  so  alarming,  and  so  fatal  to  the  general  government,  should 
have  strong  and  unequivocal  words  to  support  it.  The  court  would  be  very 
mischievously  employed  in  supplying  them.  We  should  convert  this  amend- 
ment,  this  sacrifice  made  to  state  pride^  into  an  engine  to  demolish  altogether 
one  of  the  essential  branches  of  the  general  government. 

To  this  branch  of  the  argument,  therefore,  the  answer  is  short,  but  conclu- 
sive. The  state  is  not  a  party,  and  she  has  no  interest  in  the  subject  in  dis- 
pute in  the  district  court.  The  decree  of  the  court  of  appeals  extinguished 
the  interest  of  Pennsylvania  in  any  share  of  the  Active  and  her  cargo,  and 
vested  the  full  right  to  the  whole  in  Olmsted  and  his  associates,  who  might 
rightfully  follow  that  part  of  the  proceeds  which  came  into  the  hands  of  the 
representatives  of  Rittenhouse,  who  held  them  as  stakeholders  for  whoever 
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might  have  title  to  them*  Rittenhonse  himself  held  them  in  his  private  ca- 
pacity, and  not  as  tieasnrer,  for  his  iDdiyidaal  secarity  against  the  bond  giren 
to  Ross,  and  which  was  still  outstanding  when  this  decree  was  rendered*  I 
know  not  how  this  part  of  the  subject  can  be  made  plainer. 

There  is  another  objection  to  the  argument  drawn  from  the  interest  of  the 
state,  which  was  not  satisfactorily  answered  by  Mr.  Ingersoll,  to  whom  it  was 
stated  by  the  court  during  the  discussion.  By  the  constitution  of  the  United 
States  the  judicial  power  extends  to  all  controTorsies  between  a  state  and 
citizens  of  another  state,  whatever  might  be  the  nature  of  the  controversy, 
and  no  matter  as  to  the  court  to  which  the  cause  might  be  assigned  by  the 
legislative  distribution  of  the  judicial  powers.  That  amendment  declares 
that  the  above  provision  shall  not  be  construed  to  extend  to  any  suit  in  law 
or  equity  commenced  or  prosecuted  against  a  state  by  a  citizen  of  another 
state,  or  an  alien.  This  was  not  a  suit  at  law,  or  in  equity,  but  in  a  court  of 
the  law  of  nations,  and  in  a  case  of  admiralty  and  maritime  jurisdiction.  The 
question  put  to  the  learned  counsel  was,  ^^  is  such  a  case  excluded  from  the 
cognizance  of  the  district  court  by  this  amendment?"  The  answer  given 
was^  that  the  amendment  ought  to  be  so  construed,  this  case  being  equally 
within  the  mischief  meant  to  be  remedied :  that  is,  the  court  is  bound  to  sup- 
ply the  words  "or  to  cases  of  admiralty  and  maritime  jurisdiction.''  Would 
we  be  justified  by  any  rule  of  law  in  admitting  such  an  interpolation,  even  if 
a  reason  could  not  be  assigned  for  the  omission  of  those  words  in  the  amend- 
ment itself?  I  think  not.  In  our  various  struggles  to  get  at  the  spirit  and 
intention  of  the  framers  of  the  constitution,  I  fear  that  this  invaluable  charter 
of  our  rights  would,  iu  a  very  little  time,  be  entirely  construed  away,  and  be- 
come at  length  so  disfigured,  that  its  founders  would  recollect  very  few  of 
its  original  features.  But  there  appears  to  be  a  solid  reason  for  the  limitation 
of  the  amendment  to  cases  at  law  and  in  equity.  And  this  will  throw  some 
light  upon  the  preceding  branch  of  this  argument.  Suits  at  law  and  in  equity 
cannot  be  prosecuted  against  a  state  without  making  her  a  party,  and  the 
judgment  acts  directly  upon  her.  But  in  what  manner  was  the  execution  to 
be  made  efieotnal?  The  subject  was  a  delicate  one,  and  it  was  thought  best 
to  avoid  having  it  practically  tested.  But  in  cases  of  admiralty  and  maritime 
jurisdiction  the  property  in  dispute  is  genemlly  in  the  possession  of  the  court, 
or  of  persons  bound  to  produce  it,  or  its  equivalent,  and  the  proceedings  are 
tfi  rem.  The  court  decides  in  whom  the  right  is,  and  distributes  the  proceeds 
accordingly.  In  such  a  case  the  court  need  not  depend  upon  the  good  will 
of  a  state  claiming  an  interest  in  the  thing  to  enable  it  to  execute  its  decree. 
Ail  the  world  are  parties  to  such  a  suit,  and  of  course  are  bound  by  the  sen- 
tence. The  state  may  interpose  her  claim  and  have  it  decided.  But  she 
cannot  lie  by,  and  after  the  decree  is  passed  say  she  was  a  party,  and,  there- 
fore, not  bound  for  want  of  jurisdiction  in  the  court.  This  doctrine,  in  rela- 
tion to  the  proceedings  of  a  court  of  the  law  of  nations,  and  in  which  all  na- 
tions  are  interested,  might  be  productive  of  the  most  serious  consequences  to 
the  general  government,  to  whom  are  confided  all  oar  relations  with  foreign 
governments.  As  at  present  advised,  then,  we  think  that  the  amendment  to  the 
constitution  does  not  extend  to  suits  of  admiralty  and  maritime  jurisdiction  , 

The  second  ground  of  justification  is  founded  upon  the  orders  of  the  go. 

C 
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Teraor  of  this  state,  issued,  as  it  is  contended,  under  the  sanction  of  a  law  of 
the  state.  Whether  the  true  meaning  of  that  law  has  heen  mistaken  or  not, 
it  would  perhaps  ill  become  this  court  to  decide ;  but  it  will  not,  I  trust,  be 
deemed  indecorous  if  we  express  a  hope  that  it  was  so.  ft  is  more  agreeable 
to  think  that  an  individual  should  have  been  mistaken  in  his  judgment  (and 
in  this  case  we  are  bound  to  think  that  the  error,  if  any,  was  not  of  the  heart) 
than  that  the  legislature  should  have  intended  so  open  an  attack  upon  the 
constitution  and  government  of  the  United  States.  But  if  such  was  the  de- 
sign of  the  law,  we  must  lament  the  circumstance,  and  must,  without  reserve, 
pronounce  it  to  be  unconstitutional  and  void.  Upon  what  is  the  law  predi- 
cated ?  Upon  the  invalidity  of  the  sentence  of  the  district  court.  But  have 
the  people  of  the  United  States  confided  to  the  legislatures  of  the  states,  or 
even  to  that  of  the  United  States,  the  power  to  declare  the  judgments  of  the 
national  courts  null  and  void  t  Could  such  a  power  be  granted  to  them  with- 
out sapping  the  foundations  of  the  government  and  extinguishing  the  last 
spark  of  American  liberty?  It  is  a  truth  not  to  be  questioned,  that  the  power 
to  declare  the  judgments  of  your  courts  void  can  never  be  safely  lodged  with 
a  body  who  may  enforce  its  decision  by  the  physical  force  of  the  people. 
This  ][H)wer  necessarily  resides  in  the  judicial  tribunals,  and  can  safely  reside 
nowhere  else.  Whether  a  state  court  is  competent  to  declare  a  judgment  of 
a  federal  court  void  for  want  of  jurisdiction  need  not  now  be  considered.  It 
may,  however,  be  observed,  that  admitting  the  right  in  the  first  instance,  the 
ultimate  decision  of  the  question  belongs  to  the  supreme  judicial  tribunal  of 
the  nation,  if  that  decision  be  required;  for  the  judicial  power  extends  to  all 
cases  arising  under  the  constitution,  and  the  laws  of  the  United  States  made 
in  pursuance  thereof;  and  the  twenty-fifth  section  of  the  judicial  law,  with  a 
view  to  secure  to  the  national  judiciary  this  important  privilege,  vests  in  the 
supreme  court  a  power  to  review  and  affirm,  or  reverse,  the  decision  of  the 
highest  court  of  law  or  equity  in  a  state,  where  a  question  depending  upon 
the  construction  of  any  clause  in  the  constitution,  treaty  or  statute  of  the 
United  States  had  been  decided  against  the  title,  &c.,  claimed  under  the  con- 
stitution, &c.  It  seems,  however,  that  this  power  is  considered  as  being  un- 
safely lodged  in  the  national  courts,  because  it  may  be  abused  for  the  pur- 
pose of  drawing  every  case  into  the  vortex  of  the  federal  jurisdiction. 
Whence  can  arise  this  jealousy  1  Had  the  judges  of  those  courts,  or  of  any 
courts,  an  interest  in  extending  the  sphere  of  their  jurisdiction  ?  Quite  other- 
wise: as  the  jurisdiction  of  the  court  is  abridged,  the  labour  of  the  judge  is 
diminished.  Is  it  a  privilege  which  is  claimed  for  the  advantage  of  the  court 
or  of  the  individuals  who  compose  it!  By  no  means.  It  is  the  privilege  of 
the  citizen,  and  as  long  as  I  have  the  honour  of  a  seat  on  the  bench,  I  will 
consider  myself  one  of  the  guardians  of  this  privilege,  (a  very  feeble  one  I 
acknowledge,)  and  with  a  steady  and  unvarying  eye,  fixed  ifpon  the  consti- 
tution as  my  guide,  I  shall  march  forward,  without  entertaining  the  guilty 
wish  to  limit  this  privilege,  where  the  citizen  may  fairly  claim  it,  or  the  de- 
sire, not  less  criminal,  to  enlarge  its  boundaries,  because  it  is  claimed. 

If  then  the  validity  of  the  decree  of  the  district  court  be  established  upon 
the  ground  of  reason,  upon  the  basis  of  the  constitution— in  part  upon  the 
opinion  of  congress  and  decisions  of  the  supreme  federal  and  state  courts, 
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more  than  once  given,  what  follows?  That  the  governor  of  this  state  had  no 
power  to  order  the  defendants  to  array  themselves  against  the  United  States, 
acting  through  its  judicial  tribunals;  and  the  legislature  of  the  state  was 
equally  incompetent,  to  clothe  him  with  such  a  power,  had  it  so  intended. 
The  defendants  were  bound  by  a  paramount  duty  to  the  government  of  the 
union,  and  ought  not  to  have  obeyed  the  mandate.  There  were  but  two 
modes  by  which  the  general  government  could  assert  the  supremacy  of  its 
power  on  this  occasion:  by  the  peaceful  interference  of  the  civil  authority,' 
or  by  the  sword.  The  first  has  been  tried,  and  the  defendants  are  now  called 
to  answer  for  their  conduct  before  a  jury  of  their  country.  Will  any  man  be 
found  bold  enough  to  condemn  this  mode  of  proceeding,  or  complain  that  this 
alternative  has  been  chosen?  But  if  the  accused  can  plead  the  orders  of  the 
governor  as  a  justification  of  their  conduct;  and  if  the  sufficiency  of  such  a 
plea  is  established;  the  civil  authority  is  done  away,  its  means  are  inadequate 
to  its  end,  and  force  must  be  resorted  to.  Are  we  prepared  for  such  a  state 
of  things?  The  doctrine  appears  to  us  monstrous-^the  consequences  of  it 
terrible.  We  regret  that  it  was  broached.  It  was  contended,  that  in  a  case 
where  a  state  government  authorizes  resistance  to  the  process  of  a  federal' 
court,  though  in  a  cause  wherein  the  court  had  competent  jurisdiction,  the 
only  remedy  in  such  an  emergency  is  negotiation.  If  there  were  no  federal, 
no  common  head,  this  position  might  be  admitted,  and  on  the  failure  of  the 
negotiations,  the  uUima  ratio  must  be  resorted  to.  But  under  our  constitution 
of  government,  which  declares  the  laws  of  the  United  States,  made  in  pursu- 
ance of  that  instrument,  the  supreme  law  of  the  land,  and  which  vests  in  the 
courts  of  the  United  States  jurisdiction  to  try  and  decide  particular  cases,  I 
am  altogether  at  a  loss  to  conceive  how,  in  the  case  stated,  negotiations  be- 
tween the  general  and  paramount  government,  in  relation  to  the  powers 
granted  to  it,  and  a  state  government,  can  be  necessary,  and  could  ever  be 
proper.    I  speak  not  of  the  power,  but  of  the  right  of  resistance. 

But  it  is  contended  that  the  defendants,  standing  in  the  character  of  sub- 
ordinate officers  to  the  governor  and  commander  in  chief  of  the  state,  were 
bound  implicitly  to  obey  his  orders;  and  that  although  the  orders  were  un- 
lawful, still  the  officer  and  those  under  his  command  were  justifiable  in 
obeying  them.  The  argument  is  imposing,  but  very  unsound.  In  a  state  of 
open  and  public  war,  where  military  law  prevails,  and  the  peaceful  voice  of 
municipal  law  is  drowned  in  the  din  of  arms,  great  indulgences  must  neces- 
sarily be  extended  to  the  acts  of  subordinate  officers  done  in  obedience  to  the 
orders  of  their  superiors.  But  even  there,  the  order  of  a  superior  officer  to 
take  the  life  of  a  citizen,  or  to  invade  the  sanctity  of  his  house  and  to  deprive 
him  of  his  property,  would  not  shield  the  inferior  against  a  charge  of  murder 
or  trespass,  in  the  regular  judicial  tribunals  of  the  country. 

In  the  case  of  Little  v.  Barreme^  the  supreme  court  of  the  United  States 
felt  every  motive  which  could  affect  them  as  men  to  excuse  an  unlawful  act 
performed  by  a  meritorious  officer.  He  was  at  sea,  without  the  possibility  of 
consulting  with  counsel,  or  others,  as  to  the  legality  of  the  act  he  was  about 
to  execute,  and  which  appeared  to  him  to  be  authorized  by  the  chief  execu- 
tive magistrate  of  the  nation  in  the  instructions  received  from  the  navy  de- 
partment.   Notwithstanding  all  these  powerful  pleas  in   his  favour;   pleas 
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which  were  addressed  strongly  to  the  feelings  of  those  who  were  to  decide 
on  his  case,  the  supreme  court  conceived  that  the  law  of  the  land  did  not 
warrant  the  instructions  given,  and  consequently  that  the  officer  was  not 
justiBed  in  what  he  did.  I  am  not  sure,  but  I  am  induced  to  think  that  he 
afterwards  obtained  relief  from  congress. 

This  is  said  to  be  a  hard  case  upon  the  defendants,  because  if  they  had  re- 
fused obedience  to  the  order  of  the  governor,  they  would  have  been  punished 
by  the  state.  I  acknowledge  it  is  a  hard  case;  but  with  this  yon  have  no- 
thing to  do  if  the  law  is  against  the  defendants.  It  may,  however,  be  ob- 
served, that  had  the  defendants  refused  obedience,  and  been  prosecuted 
before  a  military  or  state  court,  they  ought  to  have  been  acquitted,  upon  the 
ground  that  the  orders  themselves  were  unlawful  and  void,  and  we  ought  of 
course  to  suppose  that  they  would  have  been  acquitted. 

We  enter  not  into  the  political  discussions  which  have  been  so  ably  con- 
ducted on  both  sides;  but  we  admonish  you  to  discard  from  your  minds  all 
political  considerations,  all  party  feelings,  and  all  federal  or  state  prejudices. 
The  questions  involved  in  this  case  are  in  the  highest  degree  momentous, 
and  demand  a  cool  and  dispassionate  consideration.  We  rely  upon  your  in- 
tegrity and  wisdom  for  a  decision  which  yon  can  reconcile  to  your  consciences, 
and  to  the  duties  which  you  owe  to  God  and  to  your  country. 

The  jury  found  the  following  special  verdict : — And  now,  to  wit,  on  this 
first  day  of  May,  in  the  year  aforesaid,  the  jurors,  sworn  and  affirmed,  and 
impannelled,  as  aforesaid,  upon  their  oaths  and  affirmations  aforesaid,  do  find, 
that  on  the  said  35th  of  March,  1809,  in  the  city  of  Philadelphia  aforesaid, 
that  the  defendants  did,  knowingly  and  wilfully,  obstruct,  resist,  and  oppose 
the  said  John  Smith,  then  and  there  being  an  officer  of  the  said  United  States, 
to  wit,  the  marshal  of  the  district  of  Pennsylvania,  in  attempting,  then  and 
there,  to  serve  and  execute  the  said  judicial  writ  of  arrest  in  the  indictment 
mentioned,  and  that  the  said  defendants  then  and  there  acted  under  the 
orders  of  the  constituted  authorities  of  the  commonwealth  of  Pennsylvania, 
in  so  obstructing,  resisting,  and  opposing  the  said  marshal,  as  aforesaid,  and 
whether,  upon  the  whole  matter,  the  law  is  in  favour  of  the  United  States,  or 
of  the  defendants,  the  jurors  aforesaid  refer  to  the  consideration  of  the  court : 
and  if  the  court  are  of  opinion,  that  the  law  is  for  the  United  States,  then  the 
jarors  aforesaid  do  find  the  defendants,  and  every  of  them,  guilty ;  but  if  the 
court  are  of  opinion  that  the  law  is  for  the  defendants,  then  they  find  the 
defendants  not  guilty. 

At  a  subsequent  day,  judgment  was  entered  on  the  verdict  in  favour  of  the 
United  States,  and  Gen.  Bright  was  sentenced  to  be  imprisoned  for  three 
months  and  to  pay  a  fine  of  $200;  and  the  other  defendants  to  one  month's 
imprisonment  and  a  fine  of  $60  each;  but  they  were  immediately  pardoned 
by  the  president  of  the  United  States. 
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[OCTOBBR,  1816.] 

An  agreement  between  the  master  of  a  veBse]  and  a  passenger,  that  the  lat- 
ter shall  remain  on  board  until  he  has  paid  his  freight,  is  lawful.  He  can- 
not plead,  as  a  set-off,  that  the  master  did  not  furnish  the  proTisions  which 
he  stipulated.  These  are  mutual  covenants,  on  which  each  party  may 
have  an  action. 

Habeas  Corpus,  returnable  before  the  chief  justice.  The 
facts  of  the  case  sufficiently  appear  in  the  opinion  of  the 
court. 

TiLGHHAN,  C.  J. — It  appears  by  the  return  to  the  habeas 
corpus  and  the  evidence  which  has  been  given,  that  the 
relator,  Franz  Anthon  Van  Ritter,  was  a  passenger,  toge- 
ther with  many  others,  Germans  and  Swiss,  in  the  brig 
Ceres,  from  Amsterdam  to  Philadelphia,  and  the  defendant 
Captain  Schultz,  detains  him  on  board  the  said  brig,  now 
lying  in  the  Delaware,  off  Philadelphia,  by  virtue  of  a  con- 
tract made  between  the  captain  and  passengers  at  Amster- 
dam, by  which  the  passengers  agreed  not  to  leave  the  brig 
without  permission  of  the  captain,  until  payment  of  their 
passage  money.  It  is  contended  by  Van  Ritter  in  the  first 
place,  that  this  contract,  so  far  as  concerns  the  engage- 
ment not  to  leave  the  brig,  is  illegal  and  void — but  that 
even  if  it  were  valid,  the  captain  having  not  performed  his 
part  of  the  agreement  has  no  right  to  detain  him. 

The  contract  is  said  to  be  illegal,  because  it  is  oppres- 
sive and  unconscientious,  and  because  it  is  against  the  pub- 
lic interest  and  general  policy  of  the  country. 

It  is  not  pretended  that  the  passengers  in  this  vessel  are 
to  pay  more  than  the  usual  freight;  or  that  any  deception 
was  put  upon  them  at  the  time  of  entering  into  the  con- 
tract. They  came  on  board  in  the  usual  way,  and  made 
such  an  agreement  for  their  passage  as  is  commonly  made. 
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Having  no  money,  nor  being  able  to  find  security  at  Am- 
sterdam, they  stipulated  not  to  leave  the  brig  till  they  had 
paid  for  their  passage.  They  knew  very  well  that  they 
could  make  no  money  during  the  passage,  nor  could  they 
expect  to  borrow  it  on  their  arrival  in  a  strange  country. 
But  it  was  also  known  that  by  indenting  themselves  to 
serve  for  a  term  of  years,  the  money  might  be  raised;  and 
in  order  to  secure  the  captain  who  carried  them  over  the 
sea  and  supplied  them  with  provisions,  they  promised  not 
to  leave  the  brig  until  they  had  paid  for  their  passage, 
which  in  substance  amounted  to  an  engagement  to  raise 
the  money  by  indenting  themselves  before  they  left  the 
brig.  Their  object  was  to  advance  their  fortunes  in  a  new 
country,  an  object  which  had  been  frequently  attained  by 
their  countrymen,  who  had  gone  to  America  before  them 
— and  it  is  not  easy  to  conceive  any  better  means  of  ac- 
complishing their  object  than  those  which  were  taken. 
Supposing  then  the  contract  to  have  been  fairly  complied 
with  on  the  part  of  the  captain,  I  can  perceive  nothing  in 
it  unreasonable  and  unconscientious;  on  the  contrary,  it 
was  advantageous  to  the  emigrants.  Having  no  money, 
they  obtained  credit  by  giving  the  only  security  in  their 
power,  a  security  which,  if  not  abused  on  the  part  of  the 
captain,  could  be  productive  of  no  hardship  whatever. 

But  it  is  said  to  be  against  the  general  policy  of  our 
laws  and  government.  If  it  be  so,  it  must  be  either  be- 
cause of  the  indenture  of  servitude,  or  because  of  the  right 
of  the  captain  to  detain  the  passengers  until  they  enter 
into  such  indenture.  Upon  consideration  of  our  laws  and 
customs,  it  is  extremely  clear,  that  an  indenture  of  this 
kind  is  not  only  not  against  our  policy,  but  that  it  is  con- 
formable to  the  policy  and  custom  which  has  prevailed 
from  the  earliest  times.  In  the  case  of  the  Com.  v.  Keppele^ 
2  Dall.  Rep.  197,  this  subject  was  maturely  considered, 
as  appears  from  the  opinion  of  Judge  Bradford,  who,  as  is 
well  known,  was  remarkable  for  deep  and  accurate  re- 
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search.  He  states  this  custom  of  persons  coming  from 
Europe  binding  themselves  and  their  children  as  servants 
in  America  to  pay  for  their  passage,  as  having  originated 
with  the  first  adventurers  to  Virginia.  It  arose  from  the 
circumstances  of  the  country,  and  being  found  eventually 
beneficial  to  the  merchant  and  the  adventurer,  it  has  never 
ceased,  but  was  introduced  into  Maryland  and  Pennsylva- 
nia, which  were  colonized  after  Virginia.  We  find  it  re- 
ferred to  in  our  statute  book  so  early  as  the  year  1700,  in 
fact,  there  was  a  convenience  in  it  so  obvious  that  it  could 
not  be  relinquished.  It  has  been  the  favourite  policy  of 
Pennsylvania  to  encourage  particularly  the  importation  of 
Germans.  The  name  of  German  redemptioner,  which  im- 
plies servitude,  is  familiar  to  her  laws.  Servitude  of  this 
kind  is  no  disgrace;  and  the  soundness  of  the  policy  which 
encouraged  it  is  proved  by  this  notorious  fact — that  many 
of  the  redemptioners,  having  honestly  served  out  their  time, 
have  risen  to  eminence  both  of  character  and  fortune,  and 
the  same  remark  is  applicable  to  many  who  have  been  im- 
ported  from  Great  Britain  and  Ireland.  Our  laws  have 
paid  particular  attention  to  Germans,  because  we  seem  to 
have  expected  a  greater  emigration  from  Germany  than 
from  any  other  country — because  we  considered  them  as 
a  steady,  sober,  industrious  people,  remarkably  fitted  for 
agriculture — and  because,  being  ignorant  of  our  language, 
they  stand  more  in  need  of  legislative  protection  than  the 
emigrants  from  our  mother  country.  Accordingly,  we  find, 
that  on  the  8th  April,  1785,  an  act  was  passed  ^^  for  estab- 
lishing the  office  of  a  register  of  all  German  passengers 
who  shall  arrive  at  the  port  of  Philadelphia,  and  of  all  in- 
dentures by  which  any  of  them  shall  be  bound  servants  for 
their  freight,  and  of  the  assignment  of  such  servants  in  the 
city  of  Philadelphia."  This  act  contained  many  provisions 
beneficial  to  the  Germans,  and  by  another  act  passed  12th 
March,  1810,  "all  masters  or  mistresses  of  German  re- 
demptioners who  are  minors,  and  who  shall  arrive  at  the 


32  COURT  OF  NISI  PRIUS, 

[  CommoQwealth  v»  Sehultz.  ] 

port  of  Philaddphia  afler  the  passing  of  said  act,  shall  give 
to  the  said  redemptioncrs  six  weeks'  schooling  for  every 
year  of  his  or  her  time  of  servitude,  and  it  shall  be  the 
duty  of  the  register  of  German  passengers  to  insert  the 
same  fully  in  their  indentures."  It  cannot  be  denied,  there- 
fore, that  this  kind  of  servitude  has  been  recognised  and 
provided  for  by  our  laws,  so  that  it  only  remains  to  con- 
sider whether  the  right  to  detain  the  passenger  on  board 
till  he  pays  the  money,  or,  in  other  words,  till  he  indents 
himself,  is  contrary  to  the  genius  of  our  laws  or  constitu- 
tion. 

If  we  wish  for  the  importation  of  Germans  who  have 
not  money  to  pay  their  passage,  we  must  permit  the  mer- 
chant who  imports  them  to  have  security  for  his  freight. 
Now  in  what  other  way  can  these  people  give  security, 
than  agreeing  to  remain  on  shipboard  till  they  indent  them- 
selves as  servants?  I  confess  that  none  has  occurred  to 
me,  nor  has  any  been  suggested  by  the  learned  counsel 
who  have  argued  for  the  relator.  They  have  said,  indeed, 
that  the  passenger  may  agree  in  Europe  to  indent  himself 
on  his  arrival  in  America,  and  the  ship-owner  may  sue  him 
if  he  does  not  comply  with  his  contract.  But  what  se- 
curity is  there  in  that?  The  owner  might  as  well  have 
rested  on  a  simple  promise  to  pay  the  freight. — And  what 
advantage  would  the  honest  passenger  derive  from  being 
sued  on  his  contract?  A  fraudulent  man  indeed  might 
think  it  for  his  interest  to  go  to  jail,  and  come  out  by  the 
insolvent  act;  but  one  who  meant  to  act  fairly  would  rather 
remain  on  board  till  he  had  raised  the  money,  than  to 
subject  himself  to  an  action  for  the  freight  merely  for  the 
sake  of  setting  his  feet  on  shore  a  few  days  sooner.  But 
it  is  objected  that  private  imprisonment  is  odious  and  in- 
tolerable. I  grant  it,  and  should  not  be  for  ordering  it — 
but  how  can  this  be  called  private  imprisonment?  Have 
not  our  laws  provided  that  public  officers  shall  visit  the 
ship,  and  examine  the  condition  of  the  passengers?    Is 
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there  not  free  access  for  the  friends  of  the  passengers,  for 
strangers  who  wish  to  contract  for  their  service,  and  for 
the  members  of  that  respectable  society  whose  object  and 
duty  it  is  to  afford  relief  to  their  countrymen  in  distress? — 
If  this  access  were  denied,  it  might  then  indeed  be  called  a 
private  imprisonment,  for  which  this  court  would  give  im- 
mediate redress.  Supposing  then  this  right  of  detention 
to  be  exercised  with  mildness  and  humanity,  according  to 
the  true  meaning  of  the  contract,  I  perceive  nothing  in  it 
either  inconsistent,  oppressive  or  impolitic;  and  in  this 
sentiment  I  am  supported  by  an  authority  no  less  than  the 
legislature  of  the  commonwealth — for,  by  an  act  passed 
22d  of  April,  1794,  (sect.  13,)  ''it  shall  be  lawful  for  the 
master,  captain  or  owner,  or  consignee  of  any  ship  or  ves- 
sel, importing  passengers  into  this  commonwealth  as  afore- 
said, to  keep  and  detain  any  such  passengers  who  are 
unable  to  pay  their  freight,  on  board  the  same  ship  or  ves- 
sel wherein  they  were  imported  respectively,  for  the  space 
of  thirty  days  after  their  arrival  opposite  the  city  of  Phila- 
delphia, in  order  that  they  may  have  time  to  find  out  re- 
lations or  friends,  who  may  discharge  their  freight,  or  to 
agree  with  some  person  or  persons,  who  shall  be  willing  to 
pay  the  same  in  consideration  of  their  servitude  for  a  term 
of  years,  agreeably  to  custom.'^ 

The  above  is  part  of  a  law  for  establishing  a  health 
office,  A^c.  The  laws  concerning  the  health  office  are 
various  and  complicated — several  have  been  made  and 
several  repealed,  in  whole  or  in  part.  As  the  passage  I 
have  cited  was  not  mentioned  in  the  argument,  I  presume 
it  was  supposed  to  be  repealed.  I  will  not  take  it  upon 
me  to  assert  positively  that  it  is  not  repealed;  but  after  a 
pretty  diligent  search,  I  have  not  been  able  to  find  the  re- 
peal. If  it  be  still  in  force,  the  right  of  detention  is  clear, 
because  the  thirty  days  given  by  the  law  have  not  ex- 
pired. But  even  supposing  it  to  be  repealed,  I  am  of 
opinion,  for  the  reasons  I  have  given,  that  the  right  still 
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remains,  in  cases  where  the  contract  expressly  stipulates 
for  it. 

But  it  is  contended  that  the  defendant,  by  violating  his 
part  of  the  contract,  has  forfeited  his  right  of  detention, 
because  the  stipulations  on  his  part  are  in  nature  of  a 
condition  precedent,  which  must  be  strictly  performed  be- 
fore he  can  have  any  remedy  on  the  contract.  This,  how- 
ever, is  not  the  construction  of  the  agreement.  The  word 
condition  is  indeed  to  be  found  in  it,  but  on  the  whole,  it 
appears  to  be  an  agreement  in  which  there  are  mutual 
covenants,  on  which  each  party  may  have  an  action,  al- 
though he  may  not  have  strictly  complied  with  every  thing 
to  be  done  by  him.  The  captain  agrees  to  bring  the  pas- 
sengers to  America,  and  furnish  them  on  each  day  of  the 
passage  with  certain  articles  of  provision — on  the  other 
hand,  the  passengers  promise  to  conduct  themselves  in  an 
orderly  and  peaceable  manner,  and  pay  their  freight  at  the 
end  of  the  voyage.  But  it  never  could  have  been  intended 
that  if  the  captain  failed  in  some  small  article  on  one  day, 
he  should  therefore  have  nothing  for  bringing  the  passen- 
gers across  the  Atlantic;  or  that  a  passenger  by  one 
trifling  act  of  rudeness  or  misbehaviour  should  forfeit  all 
right  to  the  benefit  of  the  agreement.  Van  Ritter  has 
been  safely  brought  to  America,  which  is  the  main  point. 
For  this  he  certainly  must  pay  something,  although  he  may 
have  claims  against  the  captain  for  breaches  of  the  con- 
tract. Some  breaches  there  certainly  have  been.  I  allude 
not  to  those  acts  of  violence,  rudeness  and  indecency  done 
by  the  officers  of  the  brig  (though  not  by  the  captain  per- 
sonally) to  many  of  the  passengers,  and  particularly  fe- 
males. Although  I  highly  disapprove  of  these  things,  yet 
they  cannot  properly  be  taken  into  consideration  in  the 
present  inquiry.  Personal  injuries  to  others  are  not  the 
concern  of  Van  Ritter.  For  the  beating  of  his  wife  indeed 
he  has  an  intimate  concern,  but  it  is  not  a  wrong  of  a 
nature  that  can  be  set  off  against  the  captain^s  claim  to 
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freight.  But  when  I  say  that  the  contract  has  been  broken, 
I  mean  in  the  article  of  provisions.  Potatoes  and  vinegar 
were  not  furnished  at  all,  and  as  to  the  rest,  the  passen- 
gers were  put  upon  short  allowance  during  great  part  of 
the  voyage.  It  is  insisted  indeed  by  the  captain  that  this 
short  allowance  arose  from  necessity.  It  is  a  point  on 
which  I  am  not  fully  satisfied ;  but  a  jury  will  decide  it, 
if  it  should  ever  be  brought  before  them.  But  granting 
that  there  have  been  breaches  of  this  contract,  how  can  I 
measure  the  damages?  It  is  a  thing  which,  without  the 
assistance  of  a  jury,  I  could  not  pretend  to.  The  question 
then  is  whether,  supposing  for  argument's  sake,  the  claim 
of  freight  to  be  liable  to  some  deduction,  the  captain  there- 
fore forfeits  all  right  to  detention.  It  appears  to  me  that 
he  does  not;  and  that  the  right  of  detention  remains  until 
the  whole  balance  of  freight  is  paid.  The  agreement  is, 
that  the  freight  shall  be  paid,  and  the  passengers  ^hall  stay 
on  board  until  it  is  paid ;  that  is,  until  the  whole  is  paid. 
If,  upon  mature  reflection,  it  shall  be  thought  by  the  Ger- 
man society,  that  this  is  a  case  which  requires  further  in- 
vestigation, they  will  no  doubt  support  the  passengers  in 
the  prosecution  of  their  rights.  I  see  some  of  the  mem- 
bers of  that  society  attending  here,  and  am  glad  to  see 
them;  they  may  render  essential  service  by  making  a  strict 
but  dispassionate  inquiry  into  the  conduct  of  all  captains 
who  arrive  at  this  port  with  passengers ;  by  discouraging 
all  litigations  about  trifles,  but  firmly  supporting  their 
countrymen  against  every  species  of  oppression  and  every 
substantial  breach  of  contract:  on  their  conduct  much  de- 
pends.— Their  duty  is  important;  and  in  the  discharge  of 
it  they  may  do  much  good,  or  much  ill. — That  they  will 
choose  the  good  I  hope,  and  I  have  no  reason  to  doubt  it. 
Upon  the  whole,  it  is  my  opinion  that  Van  Ritter  should 
return  to  the  brig,  and  remain  there,  according  to  his 
agreement 
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Unless  it  clearly  appears  that  a  prisoner  brought  up  on  habeas  corpits  is  en- 
tirely innocent,  the  judge  is  bound  to  bail  or  remand. 

A  combination  is  criminal  when  the  act  to  be  done  has  a  necessary  tendency 
to  prejudice  the  public,  or  to  oppress  individuals,  by  unjustly  subject- 
ing them  to  the  power  of  the  confederates. 

The  relators  were  brought  by  habeas  corpus  before  Mr. 
Justice  Gibson,  at  the  sittings  at  nisi  prius  for  the  city  and 
county  of  Philadelphia,  on  the  5th  of  February,  1821.  The 
return  set  forth,  that  the  relators  were  in  custody  under  a 
commitment  from  Alderman  Barker,  on  a  charge  of  con- 
spiracy by  the  oath  of  a  certain  Peter  Voorhees.  It  ap- 
peared they  were  master  ladies  shoemakers,  and  that  they 
had  agreed  with  each  other  not  to  employ  any  journeyman 
who  would  not  consent  td  work  at  reduced  wages :  but  it 
also  appeared  that  the  object  went  no  further  than  to  re- 
establish certain  rates  which  had  prevailed  a  few  months 
before,  from  which,  there  was  reason  to  believe,  the  em- 
ployers had  been  compelled  to  depart,  by  a  combination 
among  the  journeymen.  A  motion  to  discharge,  on  the 
ground  that  a  combination  to  regulate  wages  is  no  offence 
by  the  common  law  of  Pennsylvania,  was  now  argued  by 
Brown  and  King  for  the  relators,  and  Scott  and  Dallas  for 
the  commonwealth. 

Gibson,  J. —  Unless  it  clearly  appears  that  a  prisoner 
brought  up  on  habeas  corpus  is  entirely  innocent,  the  judge 
is  hound  to  bail  or  remand.  But  difficulty  or  hesitation  as 
to  the  law,  arising  from  facts  indisputably  established,  is 
not  that  kind  of  doubt  of  guilt  which  justifies  in  refusing 
to  discharge,  where  the  mind  inclines,  after  full  considera- 
tion, to  pronounce  in  favour  of  innocence.  On  all  ques- 
tions of  law,  arising  in  the  course  of  the  investigation,  the 
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prisoner  is  entitled  to  the  benefit  of  the  judge's  decision ; 
and  although  he  may  regret  the  necessity  of  encountering 
an  unsettled  principle  without  the  assistance  of  his  bre- 
thren ;  yet,  being  legally  competent,  he  is  bound  to  meet  aU 
questions  of  law;  for  he  trifles  with  the  rights  of  the  pri- 
soner and  the  liberties  of  the  citizen,  as  secured  by  the 
habeas  corpus  act,  when  from  timidity  he  delegates  his 
fimctions  to  another  tribunal,  and  refuses  to  decide  on  the 
only  ground  on  which  the  prisoner  rests  his  claim  to  be 
discharged.  The  argument  then  that  I  am  bound  to  re- 
mand if  I  have  the  least  doubt,  holds  only  as  to  doubt  of 
the  truth  of  the  facts  in  evidence,  with  respect  to  which 
the  commonwealth  as  well  as  the  prisoner  has  a  right  to 
go  before  a  grand  jury,  who  are  the  constitutional  judges 
in  that  particular;  but  as  to  refusing  to  decide  necessary 
questions  of  law,  I  have  no  discretion. 

In  no  book  of  authority  has  the  precise  point  before  me 
been  decided.  Rex  v.  The  Tailors  of  Cambridge  is  found 
in  a  book  (8  Mod.  10)  which  can  claim  nothing  beyond 
the  intrinsic  evidence  of  reason  and  good  sense  apparent 
in  the  cases  it  contains.  In  the  trial  of  the  boot  and  shoe- 
makers of  Philadelphia,  there  was  no  general  principle  dis- 
tinctly asserted,  but  the  case  was  considered  only  in  refe- 
rence to  its  particular  circumstances,  and  in  these  it  ma- 
terially differed  from  that  now  under  consideration.  And 
in  the  trial  of  the  journeymen  cordwainers  of  New  York, 
the  mayor  expressly  omits  to  decide  whether  an  agreement 
not  to  work,  except  for  certain  wages,  would  be  indictable 
per  se.  There  are,  indeed,  a  variety  of  British  precedents 
of  indictments  against  journeymen  for  combining  to  raise 
their  wages;  and  precedents  rank  next  to  decisions  as  evi- 
dence of  the  law ;  but  it  has  been  thought  sound  policy  in 
England  to  put  this  class  of  the  community  under  restric- 
tions so  severe,  by  statutes  that  were  never  extended  to 
this  country,  that  we  ought  to  pause  before  we  adopt  their 
law  of  conspiracy,  as  respects  artisans,  which  may  be  said 
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to  have,  Id  some  measure,  indirectly  received  its  form  from 
the  pressure  of  positive  enactment,  and  which  therefore 
may  be  entirely  unfitted  to  the  condition  and  habits  of  the 
«ame  class  here.  An  investigation  of  the  principles  of  the 
lavF  which  declares  the  offence,  then,  becomes  absolutely 
necessary  to  a  correct  decision  in  this  particular  instance; 
and  I  at  once  proceed  to  it:  whether  there  are  not  ques- 
tions of  fact  proper  for  the  consideration  of  a  jury,  as 
being  material  to  the  relators'  defence,  may,  in  case  I  find 
myself  bound  to  remand  them,  be  a  fit  question  for  consi- 
deration. 

The  unsettled  state  of  the  law  of  conspiracy  has  arisen, 
I  as  was  justly  remarked  in  the  argument,  from  a  gradual 
!  extension  of  the  limits  of  the  offence;  each  case  having 
been  decided  on  its  own  peculiar  circumstances,  without 
reference  to  any  pre-established  principle.  When  a  com- 
bination had  for  its  direct  object  to  do  a  criminal  act;  as 
to  procure  the  conviction  of  an  innocent  man  (the  only 
case  originally  indictable,  and  which  afterwards  served  as 
a  nucleus  for  the  formation  of  the  entire  law  of  the  subject) 
the  mind  at  otice  pronounced  it  criminal.  So  where  the 
act  was  lawful,  but  the  intention  was  to  accomplish  it  by 
unlawful  means ;  as  where  the  conviction  of  a  person  known 
to  the  conspirators  to  be  guilty,  was  to  be  procured  by  any 
abuse  of  his  right  to  a  fair  trial  in  the  ordinary  course. 
But  when  the  crime  became  so  far  enlarged  as  to  include 
cases  where  the  act  was  not  only  lawful  in  the  abstract, 
but  also  to  be  accomplished  exclusively  by  the  use  of  law- 
ful means,  it  is  obvious  that  distinctions  as  complicated  and 
various  as  the  relations  and  transactions  of  civil  society, 
became  instantly  involved,  and  to  determine  on  the  guilt 
or  innocence  of  each  of  this  class  of  the  cases,  an  exami- 
nation of  the  nature  and  principles  of  the  offence  became 
necessary.  This  examination  has  not  yet  been  very  accu- 
rately made ;  for  there  is  in  the  books  an  unusual  want  of 
precision  in  the  terms  used  to  describe  the  distinctive  fea- 
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tures  of  guilt  or  innocence.    It  is  said  the  union  of  per- 
sons in  one  common  design  is  the  gist  of  the  offence :  but 
that  holds  only  in  regard  to  a  supposed  question  of  the 
necessity  of  actual  consummation  of  the  meditated  act; 
for  if  combination  were,  in  every  view,  the  essence  of  the 
crime,  it  would  necessarily  impart  criminality  to  the  most 
laudable   associations.     It   is  said   in   Leach's   note  to 
Hawkins,  b.  i,  ch.  72,  §  3,  that  the  conspiracy  is  the  gist 
of  the  charge,  and  that  to  do  a  thing  lawful  in  itself  by 
conspiracy,  is  unlawful;  but  that  is  begging  the  very  ques- 
tion^ whether  a  conspiracy  exists,  and  leaves  the  inquiry  of 
what  shall  be  said  to  be  doing  a  lawful  act  by  conspiracy, 
as  much  in  the  dark  as  ever.     Mr.  Chitty,  in  his  Criminal 
Law,  (vol.  iii,  page  1139,)  the  best  compilation  on  the 
subject  extant,  very  truly  says,  there  are  many  cases  in 
which  an  act  would  not  be  cognizable  by  law,  if  done  by 
an  individual,  that  would,  nevertheless,  be  the  subject  of 
an  indictment  if  effected  by  several  with  a  joint  design : 
yet  he,  too,  says  the  offence  depends  on  the  unlawful 
agreement,  and  not  on  the  act  which  is  to  follow  it:  the 
act  when  done  being  but  evidence  of  the  agreement.   From 
this  it  might  be  inferred  that  the  act  can  operate  only  to 
show  that  an  agreement  of  some  sort  has  taken  place,  but 
not  by  its  nature  or  object  to  stamp  the  character  of  guilt 
on  it;  but  Chitty  himself  admits  that  it  is  impossible  to 
conceive  a  combination,  merely  as  such,  to  be  illegal.    It 
will  therefore  be  perceived  that  the  motive  for  combining, 
or,  what  is  the  same  thing,  the  nature  of  the  object  to  be 
attained  as  a  consequence  of  the  lawful  act  is,  in  this  class 
of  cases,  the  discriminative  circumstance.    Where  the  act 
is  lawful  for  an  individual,  it  can  be  the  subject  of  a  con- 
spiracy, when  done  in   concert,  only  where  there  is  a 
direct  intention  that  injury  shall  result  from  it,  or  where 
the  object  is  to  benefit  the  conspirators  to  the  prejudice  of 
the  public  or  the  oppression  of  individuals,  and  where  such  ' 
prejudice  or  oppression  is  the  natural  and  necessary  con- 
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sequence.  To  give  appropriate  instances  respectively  re- 
ferable to  each  branch  of  this  classification  of  criminal  in- 
tention : — if  a  number  of  persons  should  comlHne  to  estab- 
lish a  ferry,  not  from  motives  of  public  or  private  utility, 
but  to  ruin  or  injure  the  owner  of  a  neighbouring  ferry,  the 
wickedness  of  the  motive  would  render  the  association 
criminal,  although  it  is  otherwise  where  capital  is  combined, 
not  for  the  purposes  of  oppression,  but  fair  competition 
with  others  of  the  sanie  calling.  So  with  resp>ect  to  the 
other  branch :  if  the  bakers  of  a  town  were  to  combine  to 
hold  up  the  article  of  bread,  and  by  means  of  a  scarcity 
thus  produced,  extort  an  exorbitant  price  for  it,  although 
the  injury  to  the  public  would  be  only  collateral  to  the  ob- 
ject of  the  association,  it  would  be  indictable;  and  to  one 
or  other  of  these,  may  the  motive  in  every  decided  case  be 
traced.  Thus  a  combination  to  marry,  under  feigned 
names,  was  criminal,  because  the  object  was  to  affect  the 
interest  of  a  particular  parish  under  the  poor  laws,  or  to 
injure  an  individual  by  setting  up  a  colourable  title  to  his 
estate;  an  agreement  between  the  officers  of  an  army  to 
throw  up  their  commissions  simultaneously,  in  a  time  of 
public  danger,  or  between  a  number  to  hiss  a  play,  right  or 
wrong,  was  indictable;  because  there  was  an  unmixed 
motive  of  mischief  to  the  public  or  an  individual.  So,  on 
the  other  hand,  in  a  confederacy  to  raise  the  price  of  the 
funds,  to  sell  bad  liquors,  or  to  procure  the  release  of  a 
prisoner  by  entering  insufficient  bail,  the  motive  is  not  pre- 
judice to  the  public  or  an  individual,  but  undue  gain  to  the 
confederates  or  their  friends ;  which  is  unlawful  only  in 
reference  to  the  means  used  to  procure  it.  I  take  it,  then, 
a  combination  is  criminal  wherever  the  act  to  be  done  has 
a  necessary  tendency  to  prejudice  the  public  or  to  oppress 
individuals  by  unjustly  subjecting  them  to  the  power  of  the 
confederates,  and  giving  effect  to  the  purposes  of  the  lat- 
ter, whether  of  extortion  or  mischief.  According  to  this 
view  of  the  law,  a  combination  of  employers  to  depress  the 
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wages  of  journeymen  below  what  they  would  be,  if  there 
was  no  recurrence  to  artificial  means  by  either  side,  is 
criminal.  There  is  between  the  diflFerent  parts  of  the  body  ^ 
politic  a  reciprocity  of  action  on  each  other,  which,  like 
the  action  of  antagonizing  muscles  in  the  natural  body,  not  ( 
only  prescribes  to  each  its  appropriate  state  and  condition,  J 
but  regulates  the  motion  of  the  whole.  The  effort  of  an 
individual  to  disturb  this  equilibrium  can  never  be  percep- 
tible, nor  carry  the  operation  of  his  interest  on  that  of  any 
other  individual,  beyond  the  limits  of  fair  competition ;  but 
the  increase  of  power  by  combination  of  means,  being  in 
geometrical  proportion  to  the  number  concerned,  an  asso- 
ciation may  be  able  to  give  an  impulse,  not  only  oppressive 
to  individuals,  but  mischievous  to  the  public  at  large;  and 
it  is  the  employment  of  an  engine  so  powerful  and  dan- 
gerous, that  gives  criminality  to  an  act  that  would  be  per- 
fectly innocent,  at  least  in  a  legal  view,  when  done  by  an 
individual.  The  combination  of  capital  for  purposes  of 
commerce,  or  to  carry  on  any  other  branch  of  industry, 
although  it  may  in  its  consequences  indirectly  operate  on 
third  persons,  is  unaffected  by  this  consideration,  because 
it  is  a  common  means  in  the  ordinary  course  of  human 
affairs,  which  stimulates  to  competition  and  enables  men  to 
engage  in  undertakings  too  weighty  for  an  individual.  It 
would,  I  grant,  be  impossible  for  the  employers  in  any 
branch  of  manufactures  to  produce  a  permanent  depression 
of  wages,  because  others  would  find  it  their  interest  to 
embark  in  the  business  on  more  liberal  terms ;  and  these, 
by  a  just  compensation  for  labour,  would  have  a  monopoly 
of  all  the  journeymen — they  would  ultimately  ruin  those 
who  should  adhere  to  the  system  of  depression.  The  com- 
petition of  interest  must  eventually  break  up  every  com- 
bination of  the  kind.  But  though  every  plan  of  coercion 
must  recoil  on  those  who  put  it  in  practice,  it  may  occa- 
sion much  temporary  mischief  to  others.  The  journeymen 
are  compelled  to  enter,  with  their  employers,  into  "the 
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unprofitable  contest  of  who  can  do  the  other  most  harm," 
or  submit  to  work  for  such  prices  as  the  latter  may  choose 
to  give.  Hence,  precisely  the  same  oppressive  conse- 
quences to  this  class,  as  would  result  to  the  community 
from  a  confederacy  among  the  bakers  to  extort  an  exorbi- 
tant price  for  bread,  which  every  one  will  acknowledge  to 
be  indictable.  The  labouring  classes  purchase  their  bread 
with  their  labour,  or,  what  is  the  same  thing,  they  give 
their  labour  for  the  money  with  which  they  purchase  bread, 
and  it  is  evident  the  more  labour  is  depreciated,  the  more 
of  it  will  be  required  to  purchase  any  given  quantity,  of 
bread.  It  must  be  evident  therefore,  that  an  association 
is  criminal  when  its  object  is  to  depress  the  price  of  labour 
below  what  it  would  bring,  if  it  were  left  without  artificial 
excitement  by  either  masters  or  journeymen,  to  take  its 
chance  in  the  market.  But  the  motive  may  also  be  as  im- 
portant to  avoid,  as  to  induce  an  inference  of  criminality. 
The  mere  act  of  combining  to  change  the  price  of  labour 
is,  perhaps,  evidence  of  impropriety  of  intention,  but  not 
conclusive;  for  if  the  accused  can  show  that  the  object 
was  not  to  give  an  undue  value  to  labour,  but  to  foil  their 
antagonists  in  an  attempt  to  assign  to  it,  by  surreptitious 
means,  a  value  which  it  would  not  otherwise  have,  they 
will  make  out  a  good  defence.  In  the  trial  of  the  journey- 
men shoemakers  of  Philadelphia,  the  recorder,  a  lawyer  of 
undoubted  talents,  instructed  the  jury  that  it  was  ^^  no  mat- 
ter what  the  defendants'  motives  were,  whether  to  resist 
the  supposed  oppression  of  their  masters,  or  to  insist  upon 
extravagant  wages;"  but  this,  although  perfectly  true  as 
applicable  to  that  case,  where  the  combination  was  in- 
tended to  coerce  not  only  the  employers  but  third  persons, 
is  not  of  universal  application.  A  combination  to  resist 
oppression,  not  merely  supposed  but  real,  would  be  per- 
fectly innocent:  for  where  the  act  to  be  done  and  the 
means  of  accomplishing  it  are  lawful,  and  the  object  to  be 
attained  is  meritorious,  combination  is  not  conspiracy.     It 
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is  a  fair  employment  of  means  not  criminal  in  the  abstract, 
but  only  so  when  directed  to  the  attainment  of  a  criminal 
object;  and  it  is  therefore  idle  to  say  the  law  affords  a 
remedy  to  which  the  parties  must  recur:  the  legal  remedy 
is  cumulative,  and  does  not  take  away  the  preventive 
remedy  by  the  act  of  the  parties.  It  would  be  an  assump- 
tion of  the  question  to  say  it  is  criminal  to  do  a  lawful  act 
by  unlawful  means,  when  the  object  must  determine  the 
character  of  the  means.  It  must  therefore  be  obvious  that 
the  point  in  this  case  is,  whether  the  relators  have  been 
actuated  by  an  improper  motive;  and  that,  being  a  ques- 
tion purely  of  fact,  I  am  bouncf  to  refer  its  decision  to  a 
jury,  the  constitutional  tryers  of  it ;  but  as  I  was  necessa- 
rily led  into  an  examination  of  principles  that  might  have 
an  unfavourable  operation  on  the  relators,  I  owed  it  to 
them,  particularly  as  there  was  some  evidence  of  combina- 
tion on  the  part  of  the  journeymen  who  prosecute,  to  state 
also  those  principles  that  may  possibly  operate  in  their 
favour;  so  that  the  cause  may  go  before  the  proper  tribu- 
nal unprejudiced  by  any  observations  of  mine.  In  the 
mean  time  I  am  bound  to  remand  them. 

On  hearing  this  decision,  the  relators  applied  to  be  dis- 
charged on  entering  into  recognizance  for  their  appearance 
at  the  next  session  of  the  mayor's  court,  and  the  counsel 
for  the  commonwealth  consenting,  they  were  accordingly 
bound  in  $200  each. 
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Commonwealth  v.  Dupuy  et  al. 

[Fbbrvart33,  1831.] 

Where  one  or  more  individuals  contribate  sums  of  money  to  employ  counsel 
to  carry  on  a  criminal  prosecution,  it  is  not  maintenance  in  them  to  do  so, 
nor  does  the  fact  of  their  so  doing  go  to  impeach  their  credit;  though  if 
such  aid  be  given  through  malicious  motives,  and  without  probable  cause, 
they  render  themselves  liable  to  an  action  for  damages  at  the  suit  of  the 
party  so  prosecuted. 

When  three  or  more  persons  agree  to  go  to  a  church  where  divine  service  is 
to  be  performed,  and  to  laugh  and  talk  during  the  performance  of  the  same 
in  a  manner  which  might  be  excusable  in  a  tavern ;  and  in  so  doing  manifest 
a  determination  to  resist  by  force  any  effort  that  may  be  made  to  remove 
them  or  prevent  their  so  doing,  they  will  be  guilty  of  riot. 

It  seemt  that  the  unnecessary  performance  of  secular  labours  on  Sunday,  in 
such  a  way  as  to  disturb  the  worship  of  others,  is  indictable  in  Pennsylvania. 

The  defendants  were  indicted  for  a  disturbance  alleged 
to  have  been  committed  in  the  Wiccaco  Church,  in  the 
county  of  Philadelphia,  where  they  had  met,  on  Sunday, 
May  31,  1829,  for  the  purpose  of  protesting  against  the 
preaching  of  the  Rev.  Mr.  Connelly,  whose  authority  to 
act  as  minister  they  disputed.  It  appeared  that  the  con- 
gregation having  assembled,  Mr.  Connelly  attempted  to 
take  his  place  in  the  pulpit,  when  one  of  the  defendants 
interrupted  him  by  telling  him  he  was  not  the  choice  of 
the  congregation,  handing  him  a  letter  to  that  effect,  which 
he  was  requested  to  read.  A  disturbance  ensued,  and  the 
result  was  that  Mr.  Connelly  was  forced  to  withdraw  from 
the  Church. 

Kennedy,  J.,  before  examining  the  evidence,  which  he 
afterwards  did  at  great  length,  said: — It  has  been  said 
that  the  principal  witnesses  on  the  part  of  the  common- 
wealth, have  contributed  sums  of  money  to  employ  counsel 
to  aid  in  carrying  on  the  prosecution,  and  that  in  doing  so 
they  have  been  guilty  of  the  crime  of  maintenance,  which 
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is  an  indictable  offence,  and  ought  to  impeach  their  credit. 
This  I  consider  a  misapplication  of  the  term  maintenance, 
which  is  committed  by  a  person  who  has  no  interest  or 
concern  in  the  cause,  therein  inciting  or  stirring  up  one 
man  to  sue  another;  or  it  may  be  committed  by  such  a 
person  in  supplying  money  to  commence  and  carry  on  suits 
with  which  he  has  no  concern.  If,  however,  he  should  be 
the  guardian  or  parent  of  the  plaintiff,  he  will  be  excused ; 
or  be  otherwise  interested  in  the  matter,  he  will  be  justified. 
Interest  in  the  cause  of  action  is  sufficient  to  justify  his 
interference;  and  if  so,  it  is  manifest  that  maintenance 
cannot  be  committed  by  any  one  of  the  community  in 
taking  a 'part  in  commencing  and  carrying  on  a  prosecu- 
tion in  the  name  of  the  commonwealth,  charging  the  de- 
fendants with  a  public  offence,  because  he  has  an  interest, 
a  deep  interest,  I  would  say,  in  bringing  to  justice  ail  such 
as  have  been  guilty  of  a  public  offence.  Every  individual 
of  the  community  may  be  considered  as  a  plaintiff  in  such 
cases.  And  we  know  that  it  is  every  day's  practice  for 
individuals,  private  citizens,  to  take  an  active  part  in  public 
prosecutions,  and  employ  counsel  to  aid  the  attorney  ap- 
pointed for  the  commonwealth  in  conducting  and  attending 
to  their  prosecutions.  The  motives  which  induce  private 
citizens  thus  to  interfere  in  public  prosecutions,  may  be 
commendable  or  otherwise.  If  they  do  commence  and 
carry  them  on  from  malicious  motives,  and  without  any 
probable  cause  for  doing  so,  they  render  themselves  liable 
to  an  action  for  damages  at  the  suit  of  the  party  so  prose- 
cuted. If  you  have  discovered  that  any  or  all  of  the  wit- 
nesses on  the  part  of  the  commonwealth  were  under  the 
influence  of  bad  motives  in  giving  their  testimony,  you  no 
doubt  will  feel  yourselves  disposed  to  make  proper  allow- 
ance for  it. 

The  counsel  who  first  addressed  you  on  behalf  of  the 
defendant  admitted  that  the  manner  of  doing  the  act  which 
is  charged  as  riot  is  every  thing,  and  may  make  that  crimi- 
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nal  and  amount  to  a  riot,  which,  when  done  in  a  different 
manner,  may  be  laudable.  This  is  certainly  so ;  but  then 
I  understood  him  to  contend  that  although  the  time  and 
place  might  aggravate  the  offence,  they  can  never  make 
that  an  indictable  offence  which  otherwise  would  not  be  so. 
To  the  truth  of  this  proposition  I  cannot  give  my  assent. 
I  consider  that  the  place  in  which  a  thing  is  done  may  be 
of  as  much  importance  in  making  the  act  a  public  offence 
or  otherwise,  as  the  manner  of  doing  it.  It  is  laid  down 
as  law,  and  I  have  no  doubt  it  is  so,  that  a  man  may  call 
in  his  friends  completely  armed  to  defend  and  protect  him- 
self against  a  threatened  assault  in  his  own  house,  but  if 
he  go  abroad  thus  attended  by  two  or  more,  with  a  view  to 
defend  himself  against  a  threatened  attack,  unless  indeed 
it  should  be  to  go  to  the  magistrate  to  make  his  complaint, 
it  would  be  considered  a  riot.  The  place,  in  this  case 
then,  becomes  of  the  essence  of  the  crime.  Can  it  be 
doubted  for  a  moment  that  if  three  or  more  agree  to  go  to 
church  when  divine  service  is  to  be  performed,  and  to 
laugh  and  talk  during  the  performance  of  the  same,  and 
behave  in  such  a  manner  as  would  be  excusable  in  a  ta- 
vern, and,  in  doing  so,  manifest  a  determination  to  resist  bv 
force  any  effort  that  may  be  made  to  remove  them  or  prp- 
vent  them  from  doing  so,  that  they  would  not  be  guilty  of  a 
riot?  I  would  consider  it  a  most  aggravated  one;  yet  it 
is  only  rendered  so  by  the  time  and  place.  Doctor  Collin 
no  doubt  felt  the  influence  of  this  distinction,  when  he  came 
to  his  door,  as  is  testified,  and  admonished  those  who  were 
assembled  in  his  yard  making  a  noise  by  loud  talking,  such 
as  had  not  been  usual  in  that  place,  that  they  were  not  in 
a  tavern. 

I  also  consider  it  a  great  mistake  to  say  that  you  may 
do  in  Pennsylvania  on  the  first  day  of  the  week,  or  more 
commonly  called  Sunday,  whatever  you  may  do  on  any 
other  day  of  the  week.  Without  waiting  to  inquire 
whether  or  not  God  has,  as  Mr.  Dupuy,  one  of  the  de- 
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fcDdants,  said,  made  all  days  alike,  and  whether  the  dis- 
tinction be  of  divine  appointment  or  not,  it  is  sufficient  to 
know  that  the  legislature  of  Pennsylvania  have  passed 
acts  restraining  and  prohibiting  the  doing  of  certain  acts, 
and  prescribing  a  certain  course  of  conduct  on  that  day. 
It  is  forbidden  that  we  should  engage  in,  and  follow  our 
usual  occupations,  unless,  indeed,  it  should  be  that  our 
daily  labour  was  that  of  performing  acts  of  necessity  or 
mercy,  which  are  lawful  at  all  times  and  seasons.  The 
policy  of  these  acts,  I  think,  ought  not  to  be  questioned. 
I  presume  it  will  be  admitted,  by  an  intelligent  mind,  that 
religion  is  of  the  utmost  importance  to  every  community. 
The  history  of  the  past  furnishes  abundant  evidence  of  the 
truth  of  this  proposition.  It  is  the  basis  of  civilization. 
Without  it  we  should  be  in  a  state  of  moral  darkness  and 
degradation,  such  as  usually  attend  the  most  barbarous  and 
savage  states.  It  is  to  the  influence  of  it,  that  we  stand 
indebted  for  all  that  social  order  and  happiness  which  pre- 
vails among  us.  It  is  by  the  force  of  religion  more  than  by 
that  of  our  municipal  regulations,  or  our  boasted  sense  of 
honour,  that  we  are  kept  within  the  line  of  moral  rectitude, 
and  constrained  to  administer  to  the  welfare  and  comfort 
of  each  other.  In  short,  we  owe  to  it  all  that  we  enjoy, 
either  of  civil  or  religious  liberty.  Blessings  which  cer- 
tainly cannot  be  too  highly  appreciated,  but  ought  not,  as 
the  defendants  are  said  to  have  done  upon  this  occasion,  to 
be  used  as  a  cloak  to  cover  a  design  to  disturb  the  public 
peace,  and  to  promote  a  sinister  end.  Here,  then,  give  me 
leave  to  say,  that  the  institution  of  the  Sabbath  is,  in  my 
humble  opinion,  not  only  admirably  adapted  to  promote 
and  establish  religion  among  us,  but  to  secure  and  preserve 
our  physical  as  well  as  moral  health  and  strength. 

That  this  congregation,  or  some  portion  of  it,  was  as- 
sembled for  the  purpose  of  joining  in  public  worship,  we 
may  reasonably  conclude  was  the  fact;  and  that  such  a 
disturbance  was  created  and  produced  as  to  break  it  up. 
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and  prevent  public  worship  from  taking  place,  seem  to  be 
testified  to  by  most  of  the  witnesses  on  both  sides.* 

*  Persons  who  profess  the  Jewish  religion,  and  others  who  keep  the  seventh 
day  as  their  Sabbath,  are  not  exempted  from  the  penalties  inflicted  by  the 
act  of  22d  April,  1794,  upon  those  who  do  worldly  employment  on  Sunday. 
Com.  y.  Wo^j  3  S.  &  R«  48.  This  dejcision  was  lately  reviewed  and  affirmed 
in  the  case  of  I^Dechi  v.  Com.,  8  Barr  312,  where  it  was  determined  that  there 
18  nothing  in  the  first  section  of  the  act  of '1794,  for  the  prevention  of  vice 
and  immorality,  which  conflicts  with  the  constitotion  of  Pennsylvania. 


Insurance  Co.  v.  Union  Canal  Co. 

[Janvart,  1843.] 

Equity  disregards  preferences  which  cannot  be  enforced  at  law,  wherever  it 
has  exclusive  control  of  the  fund  on  which  they  seem  to  act ;  and  it  re- 
spects them  only  where  to  do  otherwise  would  merely  turn  the  .party 
around  to  another  tribunal. 

A  party  cannot  have  the  aid  of  a  chancellor  in  executing  a  contract,  when  by 
his  own  laches  the  rights  of  third  persons,  without  notice,  have  intervened, 
which  will  be  prejudiced  by  the  action  asked  for. 

Though  an  agreement  which  is  to  be  perfected  by  the  execution  of  an  instru- 
ment is  among  the  faw  exceptions  to  the  rule  that  equity  does  not  decree 
specific  performance  of  a  contract  relating  exclusively  to  a  personal  chat- 
tel, it  is  nevertheless  open  to  all  the  objections  that  could,  in  equal  circum- 
stances, be  made  to  the  execution  of  a  contract  for  the  purchase  of  lands  \ 
and  against  a  bill  to  enforce  such  a  purchase,  a  delay  of  fifteen  years  would 
be  decisive. 

If  a  mistake  exist,  not  in  an  instrument  which  is  intended  to  give  effect  to  a 
preliminary  agreement,  but  in  the  agreement  itself,  and  it  is  shown  to  have 
been  produced  by  ignorance  of  a  material  foitX,  equity  will  relieve  accord- 
ing to  the  nature  of  the  case;  but  if  the  agreement  was  not  founded  on 
such  mistake,  equity  will  not  decree  another  security  to  be  given,  differ- 
ent from  that  which  had  been  agreed  upon,  or  treat  the  case  as  if  the  other 
security  had  been  actually  executed. 

The  26th  section  of  the  act  incorporating  the  Union  Canal  Company  author- 
ized them  "to  raise  by  way  of  loan,  from  any  individuals  or  bodies  corpo- 
rate, on  such  terms  or  conditions  as  they  might  think  fit,  such  sums  of 
money  as  they  might  from  time  to  time  find  expedient,  for  the  completion 
of  the  objects  aforesaid,  upon  the  credit  of  the  capital  stock  and  incorpora- 
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tion,  inclnding  the  net  proceeds  and  avails  of  the  lottery,  and  tolls  and 
profits  of  the  same;  and  for  the  fulJUmerU  of  the  terms  and  conditions  of  any 
such  loan,  to  mortgage  any  part  or  the  whole  of  their  property,  tolls,  profits,  or 
estate  whatever-"  In  pursuance  of  this  power,  the  company  resolved  to  bor- 
row 550,000  dollars,  and  pledged,  for  the  redemption  of  the  loan,  their 
works,  accomplished  or  to  be  accomplished,  kc,  and  the  complainants 
lent  them  money  on  the  terms  indicated,  but  instead  of  insisting  on  a 
formal  mortgage,  took  a  certificate,  with  a  marginal  memorandum,  which 
bore  that  certain  funds  were  pledged  for  its  redemption  by  the  resolution 
referred  to.  Held,  that  this  was  not  a  mortgage  within  the  meaning  of  the 
act,  and  that  after  the  lapse  of  fifteen  years,  intervening  creditors  having 
been  induced,  by  the  complainants'  omission  to  exact  a  mortgage,  to  ad- 
vance money  on  the  credit  of  the  funds,  a  chancellor  would  not  entertain 
a  bill  to  execute  the  contract  between  the  complainants  and  the  company, 
by  converting  it  into  a  mortgage  under  the  act  of  assembly. 

In  EquiTT.  Bill  for  specific  performance,  by  the  Insurance 
Company  of  North  America  et  al  against  the  Union  Canal 
Company  et  al. 

The  opinion  of  the  court  was  delivered  by 
Gibson,  C.  J.' — I  am  asked  to  compel  the  company  to 
execute  a  mortgage  of  its  works  to  the  complainants,  or 
declare  the  latter  to  be  entitled  to  a  preference  under  the 
mortgage  executed  to  Mr.  Roberts  in  trust  for  the  general 
creditors;  to  decree  that  the  company  pay  the  complain- 
ants the  whole  of  their  principal  and  interest  in  preference 
to  any  other  class  of  its  creditors;  that  it  come  to  an  ac- 
count of  the  tolls  received,  and  apply  the  tolls  which  may 
accrue  to  the  interest  due  to  the  complainants;  that  it  be 
restrained,  in  the  mean  time,  from  increasing  the  dimen- 
sions of  its  canal,  or  suffering  any  incumbrance  on  its 
property,  or  from  applying  its  resources  to  any  other 
object  than  the  redemption  of  the  complainants'  loan. 
These  prayers  for  different  forms  of  relief  are  founded  on 
the  supposed  right  of  the  complainants  to  be  preferred  to 
the  subsequent  loan-holders,  and  this  right,  whatever  it 
may  be,  depends  on  the  twenty-sixth  section  of  the  act  of 
incorporation,  which  authorized  the  company  "  to  raise  by 
way  of  loan,  from  any  individuals  or  bodies  corporate,  on 
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such  terms  or  conditioDs  as  they  might  think  fit,  such  sums 
of  money  as  they  might,  from  time  to  time,  find  expedient 
for  the  completion  of  the  objects  aforesaid,  upon  the  credit 
of  the  capital  stock  and  incorporation,  including  the  net 
proceeds  and  avails  of  the  lottery,  and  tolls  and  profits  of 
the  same;  and  for  the  fulfilment  of  the  terms  and  condi- 
tions of  any  such  loan,  to  mortgage  any  part  or  the  whole 
of  their  property,  tolls,  profits  or  estate  whatever."  It  will 
be  perceived  from  this,  that  the  instrument  prescribed  to 
fulfil  the  terms  of  the  agreement,  and  thus  secure  a  prefer- 
ence, was  to  be  a  mortgage;  and  that  unless  the  complain- 
ants are  legal  or  equitable  mortgagees,  they  are  not  en- 
titled, by  force  of  the  statute,  to  any  preference  whatever. 

In  pursuance  of  its  power,  the  company  resolved  to  bor- 
row 550,000  dollars,  and  pledge,  for  the  redemption  of  the 
loan,  beside  the  avails  of  its  lottery,  its  works,  accomplished 
or  to  be  accomplished,  as  well  as  the  tolls  arising  from 
them ;  and  an  advertisement  inviting  subscriptions  on  those 
terms,  was  inserted  in  the  newspapers  of  the  city.  The 
complainants,  who  are  the  subscribers  to  this  original  loan, 
consequently  lent  their  money  on  the  terms  indicated,  but 
did  not,  as  they  might  have  done,  insist  upon  a  formal 
mortgage.  Instead  of  that,  they  took  a  certificate  with  a 
marginal  memorandum,  which  bore  that  certain  funds  were 
pledged  for  its  redemption,  by  the  resolution  referred  to; 
and  this  certificate  with  its  memorandum  is  said  to  be  a 
mortgage  within  the  purview  of  the  act. 

The  legal  eflfect  of  its  terms  is  certainly  not  that  of  a 
mortgage,  but,  if  any  thing  at  all,  that  of  an  agreement  for 
a  mortgage ;  and  it  is  treated  as  such  by  the  complainants 
in  their  bill,  for  they  pray  specifically  for  the  execution  of 
a  formal  instrument,  which  the  certificate  is,  by  the  nature 
of  the  relief  sought,  confessed  not  to  be.  It  is  doubtless 
evidence  of  the  terms  and  conditions  of  the  loan;  but  it  is 
not  the  instrument  prescribed  by  the  statute  for  the  fulfil- 
ment of  them.    No  more  is  contained  in  the  body  of  it 
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than  an  acknowledgment  of  the  debt;  and  if  any  thing 
makes  it  a  mortgage,  it  must  be  the  marginal  note.  But 
the  word  mortgage  has  a  technical  and  distinctive  mean- 
ing;  and  the  legislature  must  be  supposed  to  have  used  it 
advisedly,  as  they  are  supposed  to  know  the  legal  import 
of  their  own  language.  They  doubtless  meant  an  instru- 
ment of  mortgage,  containing  apt  and  proper  words;  and 
such  as  could  be  enforced  by  a  court  of  law,  for  the 
chancery  powers  since  vested  iti  the  judiciary  were,  at  that 
time,  neither  given  nor  contemplated ;  in  a  word,  such  an 
instrument  as  would  be  recognised  to  be  a  mortgage  both 
by  lawyers  and  laymen.  Grant  that  it  might  have  been 
doubted  whether  the  scire  facias  prescribed  by  the  statute 
of  1705,  for  a  mortgage  of  land,  would  lie*on  a  mortgage 
of  the  chattel  interest  directed  to  be  hypothecated  by  the 
act  of  incorporation.  But  when  the  legislature  gave  the 
power  to  execute  a  mortgage,  they  impliedly  gave  what- 
ever remedy  should  be  necessary  to  enforce  it,  and  none 
so  proper  as  the  one  used  in  analogous  cases.  By  force 
of  the  power  to  be  implied  from  this,  a  court  of  law  might 
doubtless  have  issued  a  writ  of  sequestration  in  execution 
of  a  judgment  on  a  mortgage  of  the  tolls,  such  as  has  since 
been  provided  for  judgments  against  corporations  by  ex- 
press enactment.  But  no  lawyer  would  have  attempted  to 
support  a  scire  facias  on  the  marginal  note  of  one  of  these 
certificates,  any  more  than  he  would  have  attempted  to 
support  it  on  the  equitable  mortgage  by  deposit  of  title 
deeds.* 

Indeed  such  a  deposit,  importing,  as  it  does,  a  parol 
agreement  for  a  mortgage  of  land  specifically  enforceable 
notwithstanding  the  statute  of  frauds,  very  closely  resem- 
bles this  marginal  note,  which,  according  to  its  most  ex- 

*  An  equitable  mortgage  by  delivery  of  the  title  papers  to  the  alleged 
mortgagee,  is  no  more  than  a  mortgage  by  parol,  and  as  such  cannot  be  sus- 
tained in  Pennsylvania.  Shitz  ▼.  Dieffenhach,  3  Barr  233;  Bowers  v.  Oyster, 
3  Penn.  R.  240. 
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tended  interpretation,  imports  no  more  than  the  existence 
of  a  loan  on  the  credit  of  a  security  to  be  executed:  and  it 
therefore  becomes  very  material  to  inquire  whether,  after 
the  lapse  of  fifteen  years,  equity  will  enforce  such  an  agree- 
ment against  subsequent  lenders,  who  have  been  induced 
to  advance  their  money,  for  the  benefit  of  the  complainants 
by  their  supineness. 

The  case  of  Hunt  v.  Rousmaniere  (8  Peters,  1)  is  to 
the  point.  It  was  held,  that  if  a  mistake  exist,  not  in  the 
instrument  which  is  intended  to  give  effect  to  the  agree* 
ment,  but  in  the  agreement  itself,  and  it  is  shown  to  have 
been  produced  by  ignorance  of  a  material  fact,*  equity  will 
relieve  according  to  the  nature  of  the  case;  but  that  if  the 
agreement  was  not  founded  on  such  mistake,  and  if  it  was 
executed  in  strict  conformity  to  itself,  equity  would  not 
decree  another  security  to  be  given  different  from  that 
which  had  been  agreed  on,  or  treat  the  case  as  if  the  other 
security  had  been  actually  executed.  In  the  case  before 
us,  it  is  not  pretended  that  there  was  any  mistake  of  fact 
either  in  respect  to  the  agreement  or  the  instrument  which 
the  parties  treated  as  an  execution  of  it.  The  word  mort- 
gage is  not  to  be  found  in  the  resolution  to  borrow,  or  the 
proposals  for  subscriptions;  nor  does  it  occur  on  the  mar- 
gin of  the  certificate.  Why  then  suppose  that  they  con- 
templated the  execution  of  a  mortgage  at  all  ?  The  com- 
plainants were  at  liberty  to  contract  on  the  basis  of  a  less 
security  than  the  one  authorized  by  the  act  of  incorpora- 
tion: and  if  they  thought  proper  to  advance  their  money 
with  their  eyes  open  to  the  fact,  that  the  thing  pledged  for 
its  repayment  was  incapable  of  being  transferred  to  their 
possession,  it  is  too  late  for  them  to  come  here  for  relief 
from  their  misapprehension  of  its  consequences.  There  is 
an  essential  difference  between  a  mortgage  and  a  pawn,  as 
regards  the  duration  of  the  time  of  redemption;  and  as  the 
latter  must  be  attended  by  a  delivery  of  the  thing,  there 

'  •  Jenks  V.  Frilz,  7  W.  &  S.  201. 
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certainly  is  a  formal  one  of  importance  as  regards  the 
means  of  enforcement;  consequently,  where  parties  have 
used  an  ambiguous  phrase  to  indicate  the  one  or  the  other 
of  them,  the  ambiguity  cannot  be  cleared  up  to  the  disad- 
vantage of  those  who  have  been  induced  to  lend  their 
money  on  a  particular  interpretation  of  the  meaning.  If 
the  one  gave,  and  the  other  took,  the  instrument  which 
was  understood  by  them  to  be  a  full  execution  of  the  agree- 
ment, they  took  the  chance  as  to  its  legal  effect  A  mis- 
take about  that,  would  be  a  mistake  about  matter  of  law, 
which  is  not  a  ground  of  relief. 

Take  it,  however,  that  the  certificate  was  not  intended 
to  be  the  consummation  of  the  agreement,  but  that  the 
parties  still  looked  to  the  further  security  of  a  mortgage : 
would  equity  decree  it  after  so  great  a  lapse  of  time,  to  the 
exclusion  of  subsequent  lenders,  equally,  if  not  more  merito- 
rious?   Though  an  agreement  which  is  to  be  perfected  by 
the  execution  of  an  instrument,  is  among  the  few  excep- 
tions to  the  rule,  that  equity  does  not  decree  specific  per- 
formance of  a  contract  relating  exclusively  to  a  personal 
chattel,  it  is  nevertheless  open  to  all  the  objections  that 
could,  in  equal  circumstances,  be  made  to  the  execution  of 
a  contract  for  the  purchase  of  land ;  and  against  a  bill  to 
enforce  such  a  purchase,  a  delay  of  fifteen  years  would  be 
decisive.    But  that  is  not  all.    The  complainants  were  at 
liberty  to  insist  on  a  mortgage,  or  waive  it:  but  having 
taken  a  security  which  is  not  a  mortgage,  I  know  of  no 
principle  which  would  justify  me  in  executing  this  agree- 
ment to  the  prejudice  of  intervening  interests.    A  chancel- 
lor never  exercises  his  discretionary  power  to  the  detriment 
of  third  persons;  and  hence,  in  Orby  v.  Trigg^  (9  Mod. 
2, 3)  where  there  was  a  covenant  to  let  a  mortgagee  have 
the  estate  in  case  it  was  to  be  sold,  he  was  not  allowed  to 
claim  it  to  the  prejudice  of  an  intervening  purchaser  with- 
out notice,  or  to  the  prejudice  of  the  heir,  after  the  lapse  of 
a  considerable  time,  in  which  he  might  have  done  so.  The 
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same  principle  in  PorveU  v.  HanJcey^  (2  P.  Wm.  82.)  The 
subsequent  creditors,  in  this  case,  are  peculiarly  merito- 
rious. Had  they  qot,  by  reason  of  the  complainants'  omis- 
sion to  exact  a  mortgage,  been  induced  to  advance  their 
money  on  the  credit  of  the  fund  as  an  unappropriated  one, 
the  company's  works  would  have  remained  unproductive, 
xand  the  certificates  worthless ;  so  that  the  subsequent  lend- 
ers stand  in  relation  to  their  predecessors  very  much  as 
their  predecessors  stood  in  relation  to  the  company.  It 
was  their  money  which  made  the  property  what  it  is,  and 
prevented  the  previous  investments  in  the  stock,  or  in  the 
loan  from  being  a  total  loss.  And  this  they  did  without 
notice  of  previous  loans.  It  is  not  too  much  to  presume, 
that  the  complainants  contemplated  the  necessity  of  further 
assistance,  and  purposely  left  the  pledge  an  open  one,  in 
order  to  let  in  subsequent  lenders  on  the  same  footing. 
But  whatever  the  design,  in  the  first  instance,  it  is  enough 
that  they  have  put  their  own  interpretation  on  the  contract 
by  accepting  an  instrument  as  an  execution  of  it,  which  is 
not  a  mortgage  in  form  or  efiect ;  and  that  they  remained 
ostensibly  satisfied  with  it  for  fifteen  years,  while  others 
were  lending  their  money  for  their  benefit,  on  the  credit  of 
the  same  pledge.  Even  were  the  contract  indisputably  an 
agreement  for  a  mortgage  originally,  I  would  not  feel  my- 
self at  liberty,  under  the  circumstances,  to  decree  it  speci- 
fically; and  what  title  to  relief  have  the  complainants  on 
any  other  ground  ? 

They  claim  a  right,  by  force  of  the  certificates,  as  evi- 
dence of  a  naked  pledge,  to  be  declared  preferred  creditors 
under  the  trust  in  the  mortgage  to  Mr.  Roberts.  But  if 
they  have  not  the  means  of  enforcing  their  supposed  priori- 
ty at  law,  they  cannot  enforce  it  in  equity,  which  considers 
equality  to  be  the  nearest  practicable  approach  to  pure 
justice.  The  principle  is  most  frequently  met  with  in  the 
distribution  of  equitable  assets,  but  is  not  peculiar  to  it. 
Equity  disregards  preferences  which  could  not  be  enforced 
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at  law,  wherever  it  has  the  exclusive  control  of  the  fund ;  and 
it  respects  them  only  where  to  do  otherwise  would  merely 
turn  the  party  round  to  another  tribunal.  This  is  forcibly 
exemplified  in  Child  v.  StepJiens,  (1  Vern.  101)  a  case 
which  has  been  cited  in  the  course  of  the  argument.  The 
owner  of  land  encumbered  with  judgments,  statutes  and 
mortgages,  had  subjected  it  to  the  payment  of  his  debts. 
The  chancellor  directed  the  real  securities  to  be  paid  first, 
and  then  the  bonds  and  simple  contract  debts  on  average. 
But  it  being  urged  that  a  judgment  creditor  should  have 
satisfaction  before  a  younger  mortgagee,  as  at  law,  the 
chancellor  thought  it  reasonable,  yet  "  left  him  to  get  it  at 
law,  if  he  could."  (S.  C.  1  Eq.  Ca.  Ab.  141.)  The  princi- 
ple does  not  spring  from  the  essential  properties  of  equita- 
ble assets,  but  is  applied  to  them  merely  because  they  are 
not  to  be  reached  without  the  assistance  of  a  chancellor. 
How  else  is  this  trust  fund  to  be  reached  ?  These  parties 
have  each  a  pledge  without  a  legal  preference,  and  the 
complainants  call  on  me  not  only  to  help  them  to  the  fund, 
but  to  save  them  first.  If  they  can  enforce  their  pledge  at 
law,  well  and  good :  if  they  cannot*,  they  must  be  content 
to  come  in  pari  passu.    Let  the  bill  be  dismissed.* 

*  The  specific  performance  of  a  contract  in  equity  is  not  of  absolute  right 
in  the  party  asking  it,  but  of  sound  discretion  in  the  court.  Pennock  v.  Free- 
man, 1  Watts,  408.  Hence,  it  requires  a  much  less  strength  of  case  on  the 
part  of  a  defendant  to  resist  a  bill  to  perform  a  contract,  than  it  does  on  the 
part  of  a  plaintiff  to  maintain  a  bill  to  enforce  a  specific  performance.  Lai' 
zell  V.  Crawford,  2  Penn.  L.  J.  17;  S.  C.  1  Pars.  Eq.  Cases,  37;  Farley  v. 
Stokes^  Ibid.  429.  On  a  bill  to  require  the  specific  performance  of  a  written 
contract,  although  the  subject  and  import  of  the  contract  are  clear,  so  that 
there  is  no  necessity  to  resort  to  eyidence  for  its  construction,  yet  if  the  de- 
fendants can  show  any  circumstances,  dehors,  independent  of  the  writing, 
making  it  inequitable  to  interpose  for  the  purpose  of  a  specific  performance, 
a  court  of  equity  having  satisfactory  information  on  the  subject  will  not  in- 
terpose. Ibid.  Where  no  time  is  fixed  in  the  contract  for  its  final  completion, 
it  ought  to  be  perfected  in  such  time  as  the  court,  having  regard  to  all  the 
circumstances  existing  in  a  given  case,  will  regard  as  just  and  reasonable: 
a  couit  of  equity  will  not  exercise  its  power  for  the  specific  performance  of  a 
contract  where  a  party  has  slept  on  his  rights :  diligence  is  necessary  to  call 
the  court  into  action ;  and  where  it  does  not  exist,  equity  will  not  lend  its 
assistance.    Parrish  t.  Koofu,  1  Pars.  Eq-  Cases,  79. 
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Maples  V.  Hicks. 

[  March  SO,  1844.  ] 

A  clerical  omission  on  the  part  of  the  prothonotary  to  put  his  signature  to  the 
jurat,  after  swearing  the  defendant  to  his  affidavit  of  defence,  does  not 
vitiate  the  affidavit;  the  defendant  appearing  personally  in  court,  and  ex- 
pressing his  willingness  to  be  sworn  again. 

Taking  a  new  note  or  bill  from  the  same  parties,  no  one  being  off  who  was 
on  the  old,  the  securities  being  of  equal  effect,  is  not  an  extinguishment  of 
the  former,  and  the  holder  may  sue  on  either  when  the  last  becomes  due. 

But  if  on  the  new  note  or  bill  the  name  of  one  of  the  endorsers  is  left  off, 
and  the  new  bill,  payable  at  a  future  day,  is  accepted  without  the  know- 
ledge of  such  endorser,  it  is  giving  time  to  the  maker  or  acceptor,  and  dis- 
charges him  whose  name  is  left  off. 

This  was  an  action  by  the  endorsee  of  a  bill  of  exchange 
for  $553  82,  at  three  months,  dated  March  8th,  1842, 
against  the  drawer.  The  bill  was  regularly  presented  at 
maturity,  and  protested  for  non-payment,  and  notice  given 
to  the  drawer  and  endorser. 

On  the  13th  July,  1843,  the  defendant  filed,  in  the  pro- 
thonotary's  office,  a  paper  endorsed  *'  affidavit  of  defence," 
of  which  the  following  is  a  copy : 

The  said  John  Hicks,  being  duly  sworn,  ssiith,  that  he 
hath  a  defence  to  the  whole  cause  of  action  filed  in  this 
case,  of  the  nature  and  character  following,  to  wit:  1.  That 
he,  the  defendant,  had  no  notice  given  him  of  the  non-pay- 
ment of  the  draft  sued  on,  and  was  by  such  default  dis- 
charged from  all  liability  to  pay  the  said  draft.  2.  That 
the  said  plaintiff  took  from  the  acceptor  of  the  said  draft 
new  notes,  extending  the  time  of  payment  of  the  debt  with- 
out the  consent  of  this  defendant,  to  wit,  on  the  18th  of 
October,  1842,  one,  at  six  months,  for  $158  52,  one,  at 
seven  months,  for  $217  78,  and  one  at  eight  months,  for 
$200,  being  for  principal  and  interest,  &c.,  of  the  draft 
now  sued  on.    '  (Signed,)  John  Hicks. 

Sworn  to  and  subscribed  before  me,  > 
this  13th  day  of  July,  1843.         S 


AT  PHILADELFHIA.  57 

[Maples  v.Hiok8.] 

Rule  to  show  cause  why  judgment  should  not  be  entered 
for  plaintiff  for  want  of  an  affidavit  of  defence. 

PerhinSy  for  plaintiff,  contended  that  this  was  not  an 
affidavit  of  defence,  because  it  had  not  been  sworn  to ;  and 
that  no  such  affidavit  could  now  be  put  on  record,  inas- 
much as  the  time  for  fiUng  it  had  expired.* 

E.  K.  Pricej  for  defendant,  replied  that  the  affidavit  had 
been  regularly  sworn  to  before  the  prothonotary,  although 
that  fact  did  not  appear  on  its  face.  The  defendant  was 
in  court,  and  could  be  sworn  to  it  again. 

The  prothonotary  here  stated  to  the  court,  that  he  had 
sworn  the  defendant  to  the  affidavit  before  fiUng  it,  but  had 
inadvertently  omitted  to  put  his  signature  to  the  jurat.t 

Sergeant,  J. — This  is  merely  a  clerical  omission  of  an 
officer  of  the  court,  and  the  defendant  being  present  and 
willing  to  be  sworn  again,  the  objection  is  overruled. 

This  point  having  been  decided,  an  argument  arose  as 
to  the  sufficiency  of  the  facts  set  forth  in  the  affidavit,  as 
a  defence. 

E.  K.  Price^  for  defendant. — The  principle  of  law  is 
undisputed,  that  if  after  a  bill  or  note  has  become  due, 
the  holder  for  adequate  consideration  agrees  with  the 
drawee  of  the  bill,  or  maker  of  the  note,  to  give  him  time 
for  payment,  without  the  concurrence  of  the  other  parties 

*  The  affidavit  may  be  filed  at  any  time  before  motion  for  judgment.  A 
party  who  does  not  enforce  his  right  at  the  first  moment,  shows  he  has  not 
goffered  by  delay,  and  the  signing  of  judgment  is  not  imposed  as  a  penalty. 
Gillespie  y.  Smith j  1  Harris  65. 

t  In  Shortle  y.  Stockton^  the  supreme  court  held,  that  where  the  afiidayit,  on 
an  appeal  from  an  award,  which  was  on  the  same  sheet  with  the  recognizance, 
was  subscribed  by  the  appellant,  and  the  recognizance  was  subscribed  by 
the  prothonotary,  but  the  affidavit  was  not  attested  by  him ;  that  the  defect 
was  fatal,  and  that  it  could  not  be  cured  by  parol  evidence  of  the  prothono- 
tary that  the  oath  had,  in  fact,  been  taken.    7  Watts  526. 
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entitled  to  sue  such  drawee  or  maker  of  the  bill  or  note, 
they  will  thereby  be  discharged  from  all  liability,  although 
the  holder  may  have  given  due  notice  of  the  non-payment. 
And  if,  without  such  a  consideration,  he  take  a  renewed 
bill,  and  give  time,  such  bill  is  a  fresh  security,  and  he 
thereby  discharges  the  drawer  and  endorsers.  And  he  con- 
tended, that  according  to  the  decisions  in  Pennsylvania,  the 
smallest  benefit  or  accommodation  was  sufficient  to  create 
a  valid  consideration  for  a  promise.  The  affidavit  dis* 
tinctly  states,  that  the  plaintiff  extended  the  time  of  pay- 
ment of  the  debt  without  the  defendant's  consent,  and  that 
the  plaintiff  took  from  the  acceptor  several  new  notes  for 
the  one  on  which  suit  is  brought.  This,  then,  was  both 
giving  time  and  taking  fresh  security,  and  the  defendant  is 
in  consequence  discharged.  This  court  has  already  de- 
cided these  points  in  Okie  v.  Spencer^  2  Whart.  253 ;  and 
it  had  been  unequivocally  decided  before  in  England,  in  the 
case  of  Gould  v.  Robson,  8  East  576. 

Perkins  J  contra : — A  careful  examination  of  the  law  upon 
this  subject,  will  show  the  principle  to  be  this :  that  where 
new  negotiable  paper  is  taken  as  collateral  security,  at  the 
maturity  of  a  promissory  note  or  bill  of  exchange,  without 
the  consent  of  the  endorser  or  drawer,  they  will  be  thereby 
discharged.  But  where  the  note  or  bill  has  been  protested, 
and  the  parties  continue  in  default,  the  accepting  of  such 
new  paper  does  not  release  the  drawer  or  endorser,  al- 
though done  without  their  knowledge  or  consent.  In  every 
case  cited  by  the  other  side,  the  fresh  security  was  taken 
at  the  time  the  original  paper  matured,  and  not  afterwards. 
In  the  present  case,  the  new  notes  were  not  given  until 
four  months  afler  the  maturity  of  the  bill  on  which  the  suit 
is  brought. 

Here,  then,  the  acceptor  was  in  default,  and  the  bill  pro- 
tested. Four  months  elapsed,  and  neither  the  acceptor  nor 
defendant  paid  or  offered  to  pay  the  bill.     They  were 
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both  liable.  It  was  therefore  to  the  interest  of  the  defend- 
ant, that  the  plaintiff  should  endeavour  to  obtain  payment 
from  the  acceptor;  and  having  done  so,  the  defendant  ought 
not  to  be  allowed  to  say  that  he  was  thereby  discharged. 
The  notes  which  were  given,  were  not  of  a  higher  cha- 
racter than  the  bill  in  suit,  and  contained  the  name  of  no 
new  party  on  them.  They  cannot,  therefore,  be  considered 
a  fresh  security. 

Sbrgbant,  J. — I  apprehend  they  included  the  principal 
and  interest  due  at  the  time  they  were  given,  as  well  as 
the  charge  for  the  protest. 

Perkins: — Admitting  that  to  have  been  the  case,  still 
they  do  not  form  a  new  security.  They  simply  promised 
in  effect  what  the  bill  itself  promised.  Okie  v.  Spencer, 
(2  Whart.  257-80  Besides,  the  affidavit  does  not  state 
that  the  defendant  was  an  accommodation  drawer,  which 
would  make  him  merely  a  surety.  If  the  defendant  wajs 
the  original  debtor,  he  is  certainly  not  discharged ;  and  if 
he  was  not,  he  was  bound  to  say  so  in  his  affidavit. 

Okie  V.  Spencer,  cited  for  defendant,  is  to  be  distin- 
guished from  the  present  case  in  several  respects.  There, 
the  negotiation  was  made  on  the  day  the  promissory  note 
became  due — the  endorser  was  an  accommodation  party, 
and  the  check  that  was  given  for  the  note  was  drawn  by 
new  and  different  persons.  In  this  case,  the  notes  received 
for  the  bill  contain  no  new  party;  they  were  not  given 
until  four  months  after  the  maturity  of  the  bill,  and  the 
defendant  does  not  aver  that  he  was  an  accommodation 
drawer.  The  opinion  of  Kennedy,  J,,  was  cited  in  favour 
of  these  distinctions,  from  2  Whart.  257-8. 

The  court  held  the  matter  under  advisement  until  Satur- 
day, 16th  September,  1843,  when 

Sergeant,  J. — Discharged  the  rule. 
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On  the  trial  of  the  cause,  on  the  20th  March,  1844^  it 
was  shown,  on  the  part  of  the  defendant,  that  some  four 
mouths  after  the  bill  sued  upon  was  due  and  protested,  the 
plaintiff  received  from  the  acceptor  of  the  bill,  without  the 
consent  of  the  defendant,  three  promissory  notes,  for  the 
amount  of  the  bill,  interest  and  protest,  at  six,  seven  and 
eight  months,  and  gave  a  receipt  for  the  same,  saying,  that 
when  the  notes  were  paid,  he  was  to  return  to  him  the  bill 
in  question. 

The  jury  were  charged  as  follows,  by 

Huston,  J. — If  a  new  note  or  bill  is  given  by  the  same 
parties,  no  one  being  off  who  was  on  the  old — the  securi- 
ties being  of  equal  effect,  the  latter  may  not  be  an  extin- 
guishment of  the  former,  and  the  holder  may  sue  on  either 
when  the  last  has  become  due: — but  if  on  the  latter  note 
or  bill  the  name  of  the  endorser  is  lefl  off,  and  the  new  bill, 
payable  at  a  future  day,  is  accepted,  without  the  know- 
ledge, and,  especially,  if  against  the  consent,  of  some  third 
person,  as  endorser,  it  is  giving  time  to  the  maker  or  ac- 
ceptor, and  discharges  him  whose  name  is  left  off,  and 
against  whose  wish,  or  without  whose  knowledge  the  new 
security,  payable  at  a  future  time,  was  taken;  and  the  fact 
of  interest  being  put  in  the  last  notes,  and  made  principal, 
makes  the  case  stronger. 

The  defendant,  by  giving  written  notice  to  sue  at  once, 
might  possibly  have  been  in  a  better  situation,  or  he  might, 
if  this  arrangement  had  not  been  made,  have  taken  up  the 
draft  and  sued  immediately.  The  putting  in  the  interest 
was  a  consideration.  The  new  notes  then  prevented  suit 
against  the  acceptor.  This  was  done  against  the  will  of 
the  drawer,  and  it  is  in  effect  giving  time. 

Verdict  for  the  defendant.* 

*  Where  the  holder  of  a  note  has,  without  the  consent  of  the  endorser,  by 
entering  into  a  binding  engagement  with  the  maker,  to  give  time,  disabled 
himself  from  proceeding  against  him,  the  endorser  is  discharged,  whether 
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Flanagin  v.  Leibert. 

[NOTXMBER  15^  1843.] 

Notes  of  testimony  taken  by  counsel  on  a  former  trial,  were  allowed  to  be 
read  in  eyidence,  where  it  was  proved  that  the  witness  resided  in  another 
state,  and  was  not  at  the  time  of  the  trial  within  the  jurisdiction  of  the  court. 

On  the  trial  of  this  cause,  plaintiflfs  called  a  witness, 
who  did  not  appear.  Proof  w;as  then  given  that  he 
resided  at  Mount  Holly,  in  the  state  of  New  Jersey, 
and  had  not  been  seen  in  Philadelphia  at  any  recent  time. 

Perkins^  for  plaintiff,  then  offered  to  read  his  notes  of 
the  witness'  testimony  taken  on  a  former  trial  of  the  case 


the  disability  was  incurred  before  or  after  judgment  in  a  suit  upon  the  note. 
Manufacturers^  Bank  t.  Bank  of  Pennsylvania,  7  W.  &  S.  336.  A  judgment 
against  the  maker  and  endorser  of  a  note,  does  not  make  them  equally  prin- 
cipal debtors.  Beebee  v.  West  Branch  Banky  7  W.  &  S.  375.  But  if  the  en- 
dorser consents  to  the  giving  of  time,  or  for  a  sufficient  consideration  agrees 
with  the  maker  to  become  the  principal  debtor,  he  will  not  be  released. 
Cfnoden's  Estate,  1  Barr  267. 

Where  an  instrument  was  executed  by  the  endorser  of  a  promissory  note, 
which  had  been  protested  for  non-payment,  reciting  that  the  drawer  was 
about  making  an  arrangement  with  the  holder  for  the  renewal  of  the  note, 
"which  is  to  be  reduced  from  Jive  to  ten  per  cent,  every  sixty  days,"  and  agreeing 
that  the  protested  note  should  be  held  as  collateral  security,  and  stipulating 
to  take  no  advantage  of  any  delay  given  ;  which  agreement  was  received  by 
the  holder,  who  gave  several  extensions  without  always  exacting  the  stipu- 
lated reduction.  Held,  I,  That  the  agreement  was  founded  on  a  sufficient 
consideration.  3.  That  the  holder  having  accepted  some  renewals  without 
exacting  the  reduction,  had  given  time  to  the  drawer,  without  the  consent  of 
the  endorser,  and  could  not  recover  on  the  original  endorsement.  Dundas  v. 
Sterling,  4  Barr  73. 

A  levy  on  the  goods  of  the  drawer,  and  a  release  by  order  of  the  owner  of 
the  judgment,  is  a  discharge  of  the  endorser  pro  tanto;  and  the  plaintiff  can- 
not object  that  it  is  a  nullity,  because  made  by  the  sheriff  without  seeing 
the  goods.  Bank  v.  Fordyce^  9  Barr  276.  And  see  generally  3  Am.  Leading 
Cases,  339. 
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before  Sergeant,  J.,  and  stated  that  he  believed  them  to  be 
full  and  correct. 

This  was  objected  to  by  the  counsel  for  the  defendant, 
because  the  notes  were  very  probably  not  free  from  inac- 
curacies. 4  S.  &  R.  205;  11  &  &  R.  337. 

Kennedy,  J. — Admitted  the  notes  to  be  read  in  evidence, 
remarking  that  it  was  not  to  be  expected  that  the  notes  of 
testimony  taken  by  counsel,  should  contain  every  word 
which  witnesses  might  make  use  of.  If  they  contained 
substantially  what  was  said,  that  was  sufficient  In  this 
case  the  witness  could  not  be  compelled  to  attend,  and 
counsel  might  read  his  notes,  subject  to  correction  by  the 
other  side.* 

*  It  is  a  rule  of  law,  that  what  a  deceased  witness  sWore  at  a  former  trial, 
may  be  giyen  in  evidence  at  a  subsequent  trial  of  the  same  point  between 
the  same  parties.  Lightner  y.  Wikey  4  S.  &  R.  205;  M)ore  y.  Pearsonj  6  W.  & 
8  51.  And  so,  where  the  witness  is  ont  of  the  state.  MagiU  y.  Kaufman^  4 
8.  &  R.  319;  Cox  y.  Norton^  1  Penn.  R.  412.  And  this  may  be  done  by  one 
of  the  counsel  then  concerned  for  the  same  party,  though  he  does  not  recol- 
lect the  testimony  independently  of  his  notes,  nor  whether  there  was  a  cross 
examination,  and  can  give  only  the  substance  of  the  former  testimony. 
Cken  y.  €%m«,  17  S.  &  R.  408;  Gmld  y.  Crawfordj  3  Barr  89;  Comett  v.  Oreefi, 
10  S.  &  R.  14;  1  Greenl.  £y.  \  163—166. 
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Combs  «?•  The  Bank  of  Kentucky. 

[NOTEMBUI  18,1843.] 

The  act  of  aflsembly  which  prorides  for  the  terrioe  of  pioooM  upon  the  pre- 
sident or  other  officers  of  corpomtioDS,  is  only  applicable  to  corporations 
whose  charters  are  granted  in  Pennsylvania;  and  serTice  upon  an  officer 
of  a  ooiporation  of  another  state^  whilst  within  the  jurisdiction  of  oar  courts, 
is  irregular^  and  will  be  set  aside. 

This  was  an  action  commenced  by  summons,  which  was 
served  upon  Virgil  M^Knight,  president  of  the  bank  of 
Kentucky,  at  the  United  States  hotel,  Chestnut  street, 
Philadelphia,  and  so  returned  by  the  sheriff. 

Rule  to  show  cause  why  the  service  of  the  writ  should 
not  be  set  aside. 

F.  W.  HuhheU  and  B.  Gerhard^  for  defendant. 
J,  Randall  and  O.  F.  Johnson^  for  plaintiff. 

Kennedy,  J.,  after  argument,  said  that  the  act  contem- 
plated our  own  corporations,  and  did  not  extend  to  those 
of  another  state,  and  accordingly  the  rule  was  made  abso- 
lute, and  the  service  set  aside.* 

*  By  act  of  21st  March,  1849,  (Fmnph»p^  816,)  process  against  any  foreign 
corporation  may  be  serred  upon  any  officer,  agent,  or  engineer  of  such  cor- 
poration, either  personally,  or  by  copy,  or  by  leaying  a  certified  copy  at  the 
office,  depot,  or  usual  place  of  business  of  said  corporation.  Under  this  act 
the  following  return  to  a  summons  was  held  sufficient  by  the  district  court 
for  the  city  and  county  of  Philadelphia — '^  Served  by  leaving  a  true  and  at- 
tested copy  of  the  within  writ,  with  an  agent  of  the  defendant,  Dec.  33, 1849, 
and  leaving  a  certified  copy  in  the  office  attached  to  the  depot,  January  7, 
1850.^'  Kennard  v.  The  Railroad^  7  Leg.  Int.  39. 
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Conway  to  use  v.  Fire  Insurance  Co. 

[Februart  34,  1844.] 

The  person  to  whose  use  an  action  is  brought,  is  competent  to  make  the  afii* 
davit  necessary  on  an  appeal  from  an  award  of  arbitrators. 

This  was  a  motion  to  strike  off  an  appeal  from  an 
award  of  arbitrators. .  The  affidavit  was  taken  and  recog- 
nizance entered  into  by  Carter,  the  cestui  que  use, 

T.  I.  WhartOHj  for  the  rule,  argued  that  the  act  of  as- 
sembly required  the  party,  his  agent  or  attorney,  to  make 
the  affidavit,  and  that  it  was  not  competent  for  Carter  to 
do  so. 

Rawkf  contra. 

Kennedy,  J.,  decided  that  the  cestui  que  use  was  compe- 
tent to  make  the  affidavit,  and  the  rule  was  discharged.* 


*  The  oath  on  an  appeal  from  award  may  be  administered  by  the  deputy 
of  the  prothonotary,  in  virtue  of  a  general  parol'  delegation.  Eeigart  v. 
M^Qrath,  16  S.  &  R.  65.  And  where  the  record  shows  that  the  writ  was 
signed  by  a  clerk  of  the  prothonotary,  the  court  is  bound  to  take  notice  that 
he  was  the  deputy,  and  had  authority  to  administer  the  oath  on  appeal  from 
an  award.  DrumhtUer  v.  Mumaw,  9  Barr  19.  A  person  sued  in  representative 
character,  as  an  administrator,  is  not  exempted  from  making  the  usual  affi- 
davit on  an  appeal  from  an  award.    3fOonnel  v.  Morton^  1  Jones  398. 
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Serrill  et  al.  v.  Denman  et  al 

[June  3,  1844.] 

In  an  action  against  a  firm,  where  one  of  the  partners  dies  pending  the  suit, 
his  executors  cannot  be  made  parties  under  the  27th  section  of  the  act  of 
24th  Febroary,  1834,  but  the  action  must  proceed  against  the  survivor  and 
his  representatives.  . 

This  was  a  scire  facias  under  the  27th  section  of  the 
act  of  February  24, 1834,  to  make  the  executors  of  Worley 
parties  to  the  suit  which  had  been  originally  brought  against 
Worley,  Welsh  &  Connell,  copartners,  &c.,  and  had  been 
returned  ^^  nihil  hahef^  as  to  Connell. 

The  defendants  in  their  second  plea  alleged, "  that  Wor- 
ley died  in  the  lifetime  of  Welsh,  against  whom  the  action 
survived:  that  Welsh  died  in  the  lifetime  of  Connell,  who 
is  now  living,  and  that  the  cause  of  action  survived  against 
him,''  &c.    To  this  plea  there  was  a  demurrer. 

M'CaU  and  D.  P.  Brown,  for  plaintiffs. 
Dunhp  and  BandaUi  for  defendants. 

The  opinion  of  the  court  was  delivered  by 
Sergeant,  J. — This  suit  was  originally  brought  against 
Connell,  Worley  &  Welsh,  to  recover  a  partnership  debt. 
As  to  Connell  the  return  was,  ^^  not  summoned ;"  and  after 
declaration  in  the  usual  way,  the  suit  proceeded  against 
Worley  and  Welsh  alone.  The  deaths  of  these  two  de- 
fendants have  occurred  since  the  suit  was  pending,  and 
before  judgment..  Connell  has  never  made  himself  a  party 
to  this  day.  One  question  raised  by  the  defendants  is, 
whether  the  plaintiff  is  not  turned  round  to  a  suit  against 
Connell  alone,  as  sole  surviving  partner  on  the  general 
principle  of  law. 

I  am  inclined  to  think  on  this  second  plea,  which  is  all 
that  is  before  me  now,  that  this  question  must  be  resolved 
altogether  by  the  circumstance  of  ConnelPs  being  returned 
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^^  not  summoned,'^  a  proceeding  in  our  practice  equivalent 
to  outlawry  in  England.  If  this  proceeding  excludes  Con- 
nell  from  being  any  longer  a  party,  and  renders  it  virtually 
and  in  legal  contemplation  a  suit  only  against  Worley  & 
Welsh,  then  the  same  doctrine  will  apply  as  if  the  suit  was 
only  against  Worley  &  Welsh ;  and  it  would  be  between 
them  altogether  that  the  question  of  proper  parties  would 
arise.  I  do  not  feel  myself  authorized  to  decide  that 
question  in  this  case;  because  I  do  not  wish  to  interfere 
with  either  party  in  the  course  which  they  may  be  advised 
to  take.  It  is  a  question  of  some  magnitude  and  novelty^ 
and  would  perhaps  require  more  consideration  than  I  can 
now  bestow.  But  I  am  clearly  of  opinion,  as  between 
Worley  and  Welsh,  supposing  this  point  settled,  that  the 
suit  may  proceed ;  this  plea  in  bar  is  good  as  far  as  re«> 
spects  the  executors  of  Worley  who  have  put  in  this  plea. 
Now  it  is  in  vain  to  attempt  a  distinction  between  con*- 
tinning  a  suit  pending,  and  commencing  a  new  suit,  because 
a  suit  to  be  continued  must  be  continued  correctly ;  and  it 
is  evidently  for  that  purpose  that  the  act  of  assembly  re- 
quires a  judgment  of  the  court.  There  is  nothing  new  in 
that  act ;  it  is  in  accordance  with  the  statute  of  Wm.  and 
the  practice  in  England.  The  English  authorities  are  di- 
rectly applicable,  and  we  have  the  law  explicitly  laid  down, 
that  a  suit  for  a  partnership  debt  must  be  brought  against 
the  surviving  partner,  and  you  cannot  join  the  representa- 
tives of  a  deceased  partner  in  a  suit  against  a  surviving 
partner  or  his  representatives.* 

•  The  act  of  11th  April,  1848,  {DunL  1124,)  provides  that  "where  a  jadg^ 
ment  shall  hereafter  be  obtained  against  two  or  more  copartners,  or  joint  or 
several  obligors,  promissors  or  contractors,  the  death  of  one  or  more  of  the 
defendants  shall  not  discharge  his  or  their  estate  or  estates,  real  or  personal, 
from  the  paj^ment  thereof;  but  the  same  shall  be  payable  by  his  or  their 
executors  or  administrators,  as  if  the  judgment  had  been  several  against  the 
deceased  alone.  And  in  any  suit  or  suits  which  may  hereafter  be  brought 
against  the  executors  or  administrators  of  a  deceased  copartner,  for  the  debt 
of  the  firm,  it  shall  not  be  necessary  to  aver  on  the  record,  or  prove  oh  the 
trial,  that  the  surviving  partner  or  partners  is  or  are  insolvent,  to  enable  the 
plaintiff  to  recover.'^ 
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Bank  v.  Perdriaux  et  al. 

[Av^ST  17, 1844.J 

The  seirioe  of  a  snmmoos  will  be  set  aside,  if  it  appear  that  the  copy  tenred 
was  not  <' attested"  by  the  officer. 

This  was.  a  rdle  to  show  cause  why  the  service  of  the 
summons  should  not  be  set  aside. 

The  following  is  the  return  of  the  sherifl^  which  it  was 
moved  to  set  aside. 

"Served  each  of  the  within  named  defendants  by  giving 
them  a  true  and  attested  copy  of  the  within  writ,  and 
making  known  to  them  the  contents  thereof.^ 

*'  August  9th,  1844.  The  above  return  is  amended  upon 
leave  granted  by  the  court,  by  striking  out  the  words  ^tmd 
attested/  " 

W.  A.  Porter^  for  the  rule. — This  writ  was  improperly 
served.  There  are  four  modes  of  serving  a  summons. 
Purdon^s  Digest^  p*  45.  The  legislature  intended  no  others 
should  be  adopted.  The  third  mode  directs  that  the  de- 
fendant shall  be  served  ^  by  giving  him  notice  of  its  con- 
tents, and  by  giving  him  a  true  and  attested  copy  thereof.'* 
In  1  Sngden  on  Powers^  pp.  304-331,  the  meaning  and 
application  of  the  word  attested  are  discussed  at  length. 
It  is  best  rendered  by  our  Saxon  word  witnessed.  The 
defendant  shall  receive  a  copy  of  the  original  writ,  wit- 
nessed by  one  or  more  persons.  This  is  the  only  means 
of  determining  whether  or  not  it  be  a  true  copy.  There  is 
no  better  reason  why  the  act  of  assembly  should  be  de- 
parted from  in  serving  a  summons,  than  in  executing  a  will 
or  assigning  a  bond.  In  the  service  of  writs  there  is  no 
safety  either  to  plaintiff  or  defendant,  but  in  following  the 
directions  of  the  act.  The  practice  hitherto  has  been 
uniform. 
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H.  M.  PhiUips,  contra. — The  act  of  assembly  directs 
only  that  an  exact  copy  of  the  summons  shall  be  served. 
The  officer  must  satisfy  himself  of  the  fact.  Neither  he 
nor  any  one  else  is  commanded  to  write  his  name  on  the 
writ  This  objection  to  the  service  has  come  too  late. 
It  ought  to  have  been  made  at  the  earliest  moment.  The 
court  has  been  in  session  several  times  since  the  return  of 
the  sheriff  was  made.  An  appearance  de  bene  esse  was  also 
entered  for  the  defendants.  It  would  be  extending  the  use 
of  this  mode  of  appearance  too  far,  to  sustain  this  objection 
now.  An  affidavit  of  defence  has  also  been  filed  by  one  of 
the  defendants.  They  must  either  be  in  court  or  out  of  it. 
They  must  make  their  election.  That  has  been  done  by 
filing  the  affidavit.  This  is  a  technical  objection  that 
ought  not  to  be  favoured. 

Sergeant,  J. — I  do  not  see  how  the  court  can  refuse  to 
set  aside  the  service  of  this  writ.  The  act  commands  that 
a  true  and  attested  copy  shall  be  served.  This  language 
is  too  plain  to  be  misunderstood.  The  sheriff  has  not  con- 
formed to  the  directions  of  the  act.  The  evils  of  a  loose 
practice  in  the  service  of  writs  are  innumerable,  and  should 
be  guarded  against.  This  motion  seems  to  have  been 
made  as  early  as  practicable.  If  the  appearance  had  not 
been  entered,  the  defendants  might  have  encountered  other 
difficulties.  An  affidavit  of  defence  was  filed  by  only  one 
defendant.  The  others  cannot  be  prejudiced  by  this  act. 
Rule  absolute.* 


*  The  practice  in  this  state  is,  on  motion  to  the  court,  at  the  instance  of  the 
defendant,  to  set  aside  a  sheriff's  return,  when  the  writ  is  defectively  served. 
The  defendant  may  enter  an  appearance  debene  ette,  and  ask  the  judgment 
of  the  cooft  as  to  the  legality  of  the  service.  But  this  does  not  extend  further 
than  to  set  aside  the  sheriff's  return.  The  writ  remains  good,  and  the  plain* 
tiff  may  either  discontinue  his  suit,  at  his  election,  rule  the  sheriff  to  make 
a  good  return,  and  issue  an  aUasj  or  sue  the  sheriff  for  a  false  or  insufficient 
return.  Winrow  v.  Raymond^  4  Barr  501.  k  summons  cannot  be  served  by 
leaving  a  copy  at  the  counting-house  of  the  defendant.  Ibid. 
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Commonwealth  v.  Yan  Sickle. 

[Mat^1845.] 

A  pig  sty  in  a  city  is,  per  m,  a  nuisance. 

It  is  no  defence  to  an  indictment  for  a  nuisance  in  a  city,  that  it  has  been 
conducted  in  the  same  place  for  a  long  series  of  years,  as  no  nuisance  can 
be  justified  by  prescription ;  nor  that  it  has  become  necessary  to  the  com*' 
munity  in  which  it  is  situated. 

A  nuisance  in  a  city  is  not  the  less  obnoxious  to  indictment  from  the  fact  that 
it  is  connected  with  a  large  and  flourishing  manufacture. 

Where  an  indictment  charged  that  the  defendant  fed  a  large  number  of  hogs, 
with  "slop,  fermented  grain,  the  ofials  and  entrails  of  beasts,  and  other 
filth,"  by  means  whereof  a  nuisance,  &c,  was  created,  and  the  eridence 
showed  that  the  hogs  were  fed  exclusively  on  slop,  it  was  held  that  there 
was  no  yariance. 

The  act  of  assembly  of  21st  March,  1806,  prescribing  '*  that  in  all  cases 
where  a  remedy  is  prorided,  or  any  thing  directed  to  be  done  by  any  act 
or  acts  of  assembly  of  this  commonwealth,  the  directions  of  the  said  acts 
shall  be  strictly  pursued,  and  no  penalty  shall  be  inflicted,  or  any  thing 
done  agreeably  to  the  provisions  of  the  common  law  in  such  cases,  further 
than  shall  be  necessary  for  carrying  such  act  or  acts  into  eflect,"-— does  not 
destroy  the  remedy  of  indictment  at  common  law,  as  to  a  nuisance  in  the 
city  of  Philadelphia,  though  such  nuisance  is  in  itself  liable  to  be  sup- 
pressed by  the  summary  process  aflbrded  by  the  acts  of  assembly  con- 
stituting the  board  of  health. 

This  was  an  iDdictment  for  nuisance  found  in  the  court 
of  Oyer  and  Terminer,  &c.,  of  the  city  and  county  of 
Philadelphia,  at  March  term,  1845,  and  removed  by  cer- 
tiorari to  the  supreme  court.  The  indictment  was  in 
three  counts,  and  was  substantially  as  follows. 

The  first  count  charged  that  th^  defendant,  near  to 
divers  public  highways,  &c.,  and  also  to  the  dwelling 
houses  of  divers  citizens,  &c.,  did  unlawfully,  and  without 
sufficient  cause,  place  in  a  certain  messuage  and  tenement, 
dfc,  a  great  number  of  hogs,  to  wit,  one  thousand,  and  the 
said  hogs  then  and  there,  &c,,  did  feed  and  cause  to  be  fed 
with  the  offals  and  entrails  of  beasts,  and  other  filth,  by 
means  whereof  divers  noisome  and  unwholesome  smells 
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and  stenches,  &c.,  were  generated,  &c.,  whereby  the  air 
was  made  insalubrious  and  offensive,  &c.,  to  the  common 
nuisance,  &c.  The  second  count  was  for  the  mere  keep- 
ing of  the  hogs,  with  the  averment  that  they  were  fed  with 
^^  slop,  fermented  grain,  the  offals  and  entrails  of  beasts, 
and  other  filth,"  &c. ;  but  was  in  other  respects  similar  to 
the  first,  XHe  third  count  alleged  the  existence  of  a  "  cer- 
tain house,  commonly  called  the  Pigs'  Boarding  House, 
and  a  certain  yard  to  the  same  belonging,"  and  proceeded 
to  charge  the  defendant,  in  about  the  same  phraseology  as 
the  first  count,  with  keeping  and  feeding  therein  hogs  in 
great  numbers. 

The  evidence  was  voluminous,  occupying  more  than  a 
week  in  its  rendition. 

It  appeared  that  the  alleged  nuisance  consisted  of  a 
large  establishment  in  the  north-west  corner  of  the  city  of 
Philadelphia,  fronting  on  the  river  Schuylkill,  and  consisting 
in  part  of  a  large  distillery,  and  in  part  of  a  frame  edifice 
of.  considerable  extent,  with  extensive  outworks  attached 
thereto^  in  which  large  numbers  of  hogs  were  fattened  for 
the  city  market,  and  were  fed  chiefly  from  the  refuse  fi-om 
the  distillery.  The  site  was  within  the  original  limits  of 
the  city  charter;  and  it  appeared  in  evidence  that  it  had 
been  used  for  the  purpose  above  mentioned,  for  more  than 
thirty  years.  At  the  time  of  the  trial,  and  for  a  few  years 
previous,  the  city  had  been  rapidly  extending  in  that  di« 
rection,  but  at  the  time  of  the  establishment  of  the  alleged 
nuisance,  the  land  in  its  vicinity  had  been  for  a  number  of 
years  an  unoccupied  Vaste,  which,  in  several  instances,  at 
different  points,  had  been  devoted  to  similar  purposes. 
Several  public  institutions  of  great  importance  however 
had,  from  time  to  time,  been  erected  in  the  immediate 
neighbourhood;  and  it  was  the  alleged  injury  inflicted  on 
these,  as  well  as  on  the  dwelling  houses  lately  erected  in 
the  vicinity,  that  formed  the  principal  ground  of  complaint. 

It  was  shown  by  the  prosecution,  that  the  buildings  in 
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question  were  capable  of  accommodating  as  many  as  a  thoo« 
sand  hogs,  and  that  frequently  as  many  as  that  number 
were  there  collected  at  one  time ;  that  in  warm  weathei 
the  stench  was  so  intolerable,  as  to  make  it  almost  impos* 
sible  to  pass  through  the  street  on  which  the  estabUshment 
opened,  without  nausea ;  and  that  when  the  wind  was  from 
the  north-west,  it  was  perceptible  for  a  half  mile  towards 
the  heart  of  the  city;  that  the  water  of  the  Schuylkill  was 
infected  by  the  .great  quantities  of  filth  and  ordure  which 
were  discharged ;  that  the  value  of  property  adjacent  was 
diminished  from  ten  to  fifteen  per  cent.,  and  that  the  com* 
fort  of  the  residents  thereabout  was  materially  affected  by 
the  effluvia. 

On  the  part  of  the  defence  it  was  insisted,  in  the  first 
{dace,  that  by  the  acts  establishing  the  board  of  health, 
cognizance  of  nuisances  of  this  character  in  the  city  and 
county  of  Philadelphia,  was  vested  in  that  institution ;  and 
that  this  being  the  case,  jurisdiction  at  common  law  was 
ousted  by  the  operation  of  the  act  of  21st  March,  1806. 
It  was  shown  also,  that  the  establishment  was  conducted 
with  as  much  regard  to  cleanliness  as  its  character  per- 
mitted ;  that  there  were  and  had  been  from  time  immemorial 
a  number  of  smaller  piggeries,  to  which  the  smell  could  be 
jointly  attributed;  and  that  it  had  been  in  existence  long 
before  the  erection  in  the  neighbourhood  of  the  edifices, 
the  value  of  which,  it  was  alleged,  were  deteriorated. 

In  addition  to  this  last  branch  of  defence,  it  was  urged, 
as  a  matter  of  law,  that  the  business,  as  thus  conducted, 
was  essentml  to  the  city,  and  that  the  section  of  the  city 
plot  on  which  it  was  carried  on,  had  been  for  so  long  a 
period  devoted  to  this  and  similar  purposes,  as  to  give 
those  who  had  more  recently  moved  into  it  no  just  right 
of  complaint.  There  was  a  variance  also,  it  was  insisted, 
between  the  indictment  and  the  proof,  the  former  of  which 
averred  the  hogs  to  have  been  fed  with  the  offals  and  en- 
trails of  beasts,  and  other  filth,  whereas  the  latter  showed, 
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that  the  food  was  principally  grain  and  slop.  Several 
technical  grounds  of  defence  to  the  allegation  of  ownership 
in  the  indictment  were  also  taken ;  but  as  they  were  nega- 
tived by  the  jury,  and  presented  no  question  of  law  to  the 
court,  they  are  here  omitted. 

Cuyler^  F.  Wharton,  and  Kanej  Attorney  General,  who 
addressed  the  jury  for  the  commonwealth,  argued  that  a 
pig-yard  in  a  city  is,  per  se,  a  nuisance,  Bac.  Abr.  title 
Nuisance;  Queen  v.  Wigg,  2  Salk.  460;  4  Rogers'  Cr.  Re- 
corder, 26;  and  that  if  it  be  such,  it  cannot  be  protected 
from  indictment,  by  its  comparative  usefulness,  R.  v.  Ward^ 
4  Ad.  &  El.  384;  by  the  existence  of  kindred  offences 
around  it,  JR.  v.  iVeiV,  2  C.  &  P.  485;  or  by  its  long  con- 
tinuance, Elkins  V.  Stale,  2  Humphrey,  543 ;  Com.  v.  Attnir^ 
ger,  I  Whart.  469;  Com.  v.  Tucker,  2  Pick.  44.  The  al- 
leged variance  as  to  the  feed  of  the  hogs,  they  urged,  was 
immaterial.  People  v.  Totvnsend,  3  Hill  479. 

Hood,  Goodman,  C.  Gilpin,  and  F.  W.  Hubbell,  insisted : 
— That  the  business  of  the  defendant  was  sanctioned  by 
the  long  toleration  of  other  more  offensive  trades  in  the 
neighbourhood,  and  that  this  was  a  defence  in  law.  JR.  v. 
Watts,  Moo.  &  M.  281.  That  it  having  been  in  existence 
before  the  population  had  reached  that  section  of  the  city, 
those  subsequently  moving  into  the  neighbourhood,  had  no 
just  ground  for  complaint.  JR.  v.  Neville,  Peake,  N.  P.  91 ; 
R.  V.  Russell,  6  B.  &  C.  566;  R.  v.  Cross,  2  C.  &  P.  483. 
The  necessity  of  an  establishment  like  this,  withdraws  it 
from  the  operation  of  the  law  concerning  nuisance.  1 
Hawk.  P.  C.  c.  75,  s.  10.  There  is  a  clear  variance  be- 
tween the  indictment  and  the  evidence,  with  respect  to  the 
alleged  noxious  food.    2  Russ.  on  Crimes,  793. 

Sergeant,  J. — The  establishment,  which  is  the  subject 
of  this  indictment,  is  alleged  by  the  commonwealth  to  be 
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injurious  to  comfort  and  health.  The  defendant  denies 
the  truth  of  both  these  allegations.  I  need  not  press  upon 
you  at  the  outset  the  great  importance  of  the  issue  to  the 
city  of  Philadelphia,  no  part  of  which,  either  by  the  terms 
of  its  charter,  or  the  necessities  of  its  citizens,  can  be  dedi- 
cated to  the  purposes  of  a  nuisance.  No  man,  or  body  of 
men  has  a  right  to  occupy  a  portion  of  it,  and  declare  that 
that  shall  be  a  Golgotha.  Persons  owning  property  in  city 
lots  are  entitled  by  right  to  healthy  air,  and  to  a  use  of  the 
public  highways  unimpaired  by  any  adjacent  nuisance.  If 
this  is  a  principle  of  general  application  to  all  cities,  it  is' 
of  peculiar  moment  to  this,  where  the  climate,  during  the 
summer  months,  is  one  of  intense  heat,  and  where,  from  the 
comparative  lowness  of  the  ground,  corruption  of  the  at- 
mosphere may  produce,  as,  in  former  times,  it  has  produced, 
contagion  and  disease.  It  was  for  the  purpose  of  checking 
such  mischiefs,  that  the  board  of  health  was  originally 
organized,  and  had  that  body  done  its  duty  in  the  present 
case,  this  trial  would  never  have  taken  place. 

The  issue  in  this  case  narrows  itself  to  a  single  point, 
and  that  point,  if  you  believe  the  evidence  on  both  sides,  is 
one  of  law,  on  which  it  is  your  duty  to  receive  the  instruc- 
tions of  the  court.  Before  reaching  it,  I  will  dispose  of 
one  or  two  grounds  of  defence  which  have  been  zealously 
urged  as  a  bar  to  the  indictment.  In  the  first  place,  it  is 
said  that  the  defendant  has  acquired  by  lapse  of  time,  and 
by  original  undisturbed  possession  of  the  precinct,  a  right 
to  maintain  the  establishment  in  question  against  subse- 
quent incomers.  Such  I  deny  to  be  the  law.  No  one  has 
a  right  to  erect  a  nuisance,  and  then,  after  time  has  passed 
by,  to  say  that  he  has  a  title  to  it  by  prescription.  You 
will  not  understand  me  as  saying  that  the  distillery,  stripped 
of  the  piggery  attached  to  it,  is  in  itself  a  nuisance.  If, 
however,  the  whole  concern,  as  jointly  conducted,  is  such, 
no  length  of  time  can  protect  it. 

Nor  is  the  position,  that  the  business  cond noted  by  the 
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defendant  is  necessary  to  the  city,  and  should  therefore  be 
managed  in  convenient  proximity  to  it,  entitled  to  your  con- 
sideration. There  are  some  trades  so  necessarily  offensive, 
that  merely  carrying  them  on  within  the  limits  of  a  popu- 
lous city,  is  in  itself  a  nuisance.  The  one  which  is  the 
subject  of  this  indictment,  you  will  understand  to  be  such. 
The  law  is  perfectly  well  settled  that  a  hog  pen  in  a  city 
is  a  nuisance;  in  the  country,  it  is  not  so,  though  if  a  man 
should  start  a  pig-sty  opposite  to  his  neighbour's  door,  the 
latter  has  a  remedy;  and  in  a  city,  which  is  one  close 
neighbourhood,  a  fortiori,  there  must  be  a  remedy  also. 
You  will  take  the  law  to  be,  that  the  keeping  of  pigs  in  a 
community  like  this,  whether  there  be  one  or  a  thousand, 
is  indictable.  Nor  does  the  law  recognise  any  distinction 
between  the  several  points  of  a  city  dedicated  to  public  use 
and  comfort.  A  pig-sty  is  as  justifiable  in  the  centre  of  a 
city  as  in  its  farthest  corner.  If  the  one  that  is  before  you 
is  sanctioned,  a  man  will  have  a  perfect  right  to  open 
another  opposite  this  court  house.  You  are  not  justified 
in  singling  out  any  section  of  a  city  for  a  purpose  like  this; 
if  you  do,  you  must  open  the  whole  of  it  to  the  same  object. 

It  is  said,  by  way  of  defence,  that  manufactures  in  a  large 
community  are  to  be  protected,  and  that  this  was  a  manu- 
facture. Without  touching  the  question,  whether  a  ma- 
nufacture, in  the  strict  sense  of  the  term,  if  offensive  to  the 
comfort  of  the  community,  can  be  removed  by  indictment, 
there  is  no  pretence  for  saying,  that  a  piggery  is  a  manu- 
factory at  all. 

The  alleged  variance  between  the  indictment  and  the 
evidence,  as  to  the  feed  of  the  hogs  is  immaterial,  and  in 
fact,  you  may  treat  the  entire  averment  as  to  feed,  as  sur- 
plusage. 

It  is  not  necessary,  as  seems  to  have  been  supposed  by 
the  defence,  for  the  commonwealth  to  have  proved,  that 
the  material  on  which  the  hogs  were  fed,  was  in  itself  un- 
wholesome and  ofifensive.    If  the  hogs  lived,  they  must 
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have  eaten,  if  they  ate,  they  must  have  digested,  if  they 
digested,  there  must  have  been  excrementation,  and  if  so, 
there  is  no  necessity  for  any  dispute  as  to  whether  there 
was  sufficient  cause  for  complaint  in  the  establishment 
conducted  by  the  defendant. 

Without  considering,  therefore,  whether  the  discomfort 
and  ill  health  experienced  by  the  neighbourhood  is  to  be 
attributed  to  this  alone,  or  to  this  in  conjunction  with  other 
causes,  it  is  my  duty  to  instruct  you,  that  the  fact  of  the 
nuisance  being  cognizable  by  the  board  of  health,  does  not 
exclude  the  common  law  procedure  by  indictment,  and  that 
if  you  believe  the  evidence  in  the  whole  case,  you  must 
find  the  defendant  guilty,  in  manner  and  form,  as  charged 
in  the  indictment. 

A  verdict  of  guilty  being  rendered  by  the  jury,  motions 
in  arrest  of  judgment,  and  for  a  new  trial,  were  made  by 
the  defence,  embracing  the  principal  points  urged  on  the 
trial,  but  were  ultimately  abandoned,  and  the  nuisance 
abated,  without  the  case  being  taken  to  the  court  in  banc* 


*  In  the  case  of  the  Commonwealth  ▼.  HutZy  tried  in  the  court  of  quarter 
Bessions  of  Philadelphia  county,  on  the  13th  Novemher,  1849,  before  Judge 
Parsons,  the  doctrine  of  the  foregoing  case  was  applied  to  the  rural  districts 
of  Philadelphia  county.  In  that  case  the  court  charged  the  jury  that  ''no 
man  has  a  right  so  to  occupy  his  property  as  to  incommode  or  annoy  his 
neighbour — nuisances  can  as  well  arise  in  the  centre  of  a  rural  district  as  in 
a  thickly  settled  town — the  principle  is  the  same  every  where ;  and  if  persons 
will  locate  their  piggeries  near  a  public  road,  they  must  take  the  necessary 
care  to  keep  them  in  such  a  cleanly  state  as  not  to  annoy  the  passengers  along 
the  road." 
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Inslee  v.  Jones. 

[  September  9,  1845.  ] 

The  businesB  of  a  real  estate  broker  is  to  find  a  purchaser,  not  to  make  the 
bargain :  his  duty  is  complete  when  he  introduces  the  purchaser  to  his 
employer.        * 

The  custom  to  pay  real  estate  brokers  one  per  cent,  on  the  amount  of  their 
sales,  as  a  compensation  for  their  serrices,  where  it  is  certain,  uniform, 
and  generally  understood,  is  binding  on  persons  employing  them. 

This  was  an  action  of  assumpsit  to  recover  the  amount 
of  coDoimissions  or  brokerage,  alleged  to  be  due  to  the 
plaintiff  for  negotiating  the  sale  of  certain  real  estate  for 
the  defendant* 

It  appeared,  by  the  testimony,  that,  on  the  12th  of  Sep- 
tember, 1839,  the  defendant  employed  the  plaintiff  to  sell  a 
farm  of  640  acres,  with  a  mansion-house  and  appurte- 
nances, situated  about  ten  miles  from  the  city  of  Philadel- 
phia*  The  plaintiff  registered  the  property  in  his  books, 
with  a  description  of  its  qualities,  locality  and  price, 
($100,000)  in  the  usual  manner.  The  property  was  sub- 
sequently (in  1844)  sold  for  $75,000,  and  the  plaintiff 
thereupon  claimed  a  commission  of  one  per  cent,  for  effect- 
ing the  sale. 

The  defendant  insisted  that  the  sale  had  not  been  ef- 
fected by  the  plaintiff,  but  by  Emlen  &  Fisher,  who  were 
also  real  estate  brokers.  It  was  proved  that  the  property 
was  registered  in  the  office  of  Emlen  &  Fisher,  who  had 
advertised  it  for  sale,  and  now  claimed  the  brokers'  com- 
mission. The  purchaser  first  obtained  a  knowledge  of  the 
property  being  for  sale  through  these  advertisements;  but 
an  interview  between  the  defendant  and  the  purchaser, 
which  finally  resulted  in  a  sale  of  the  premises,  was  effected 
by  the  plaintiff,  and  took  place  at  his  office. 

It  was  also  in  proof  that  when  the  plaintiff  presented  his 
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claim,  the  defendant  said  it  was  too  much,  and  subsequently 
offered  to  pay  $200.  A  number  of  conveyancers  and  real 
estate  brokers  were  examined,  who  proved  that  it  was  the 
universal  custom  to  charge  a  commission  of  one  per  cent, 
on  All  sales  of  real  estate,  where  the  sale  is  effected  by 
tliem,  or  through  their  registry  or  advertisement. 

Brightly  and  Clarkson,  for  plaintiff. 

H.  M.  Phillips  and  M^HvainCj  for  defendant. 

Sebgeant,  J. — In  his  charge  to  the  jury,  said  that  the 
question  involved  in  this  case  was,  in  some  measure,  a 
novel  one;  real  estate  brokers  being  a  professional  class 
of  recent  origin.  Conveyancers  formerly  attended  to  the 
purchase  and  sale  of  real  estate,  with  their  other  business, 
and  kept  such  a  register  of  property  as  has  been  produced 
in  this  case.  Brokers  have,  for  several  years,  taken  this 
business  in  hand;  and  the  question  of  their  compensation 
involves  some  nicety,  as  it  depends  upon  a  usage  said  to 
exist  among  them  and  those  with  whom  they  deal.  It  is 
contended  that  the  plaintiff,  who  belongs  to  this  profession, 
is  not  a  mere  agent,  to  be  paid  according  to  the  value  of 
his  services ;  nor  is  he  to  be  regarded,  it  is  argued,  in  the 
light  of  an  executor,  guardian  or  trustee,  who  are  paid  in 
proportion  to  the  trust  reposed  in  them,  and  the  labour, 
risk  and  importance  of  their  employments.  Here  there  is, 
it  is  said,  a  custom;  and  if  the  jury  are  satisfied  that  this 
custom  really  exists,  that  it  is  uniform,  universal  and  gene- 
rally understood,  it  will  form  the  law  of  this  case,  and  take 
the  question  out  of  the  general  rule.  If  the  jury  are  satis- 
fied that  this  custom  of  paying  the  broker  who  sells  real 
estate  for  another,  one  per  cent,  as  a  compensation  for 
effecting  or  bringing  about  the  sale,  they  must  also  say 
how  far  this  custom  applies  to  the  present  case.  The  jury 
are  to  decide  (where  there  are  several  brokers  employed, 
as  in  this  case,)  who  is  to  be  paid  the  one  per  cent,  on  the 
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sale;  whether  each  is  to  receive  this  compensation,  or 
whether  it  is  to  be  divided  between  them,  according  to 
their  respective  merits  and  services.  The  witnesses  have 
not  explained  what  the  custom  is  on  this  subject,  and  you 
must  determine  this  branch  of  the  question  upon  the  best 
light  you  have.  It  appears  by  the  testimony,  that  the 
broker  who  is  entitled  to  the  one  per  cent,  is  he  who  is 
employed  to  effect  the  sale,  and  who  actually  does  effect 
the  sale,  or  brings  the  sale  al;)out.  He  is  employed  to  find 
a  purchaser,  not  to  make  the  bargain;  and  his  duty  ap- 
pears to  be  complete  if  he  introduces  the  purchaser  to  his 
employer.  The  principal,  in  such  cases  as  this,  always 
reserves  the  right  to  make  the  contract,  while  the  agent 
merely  brings  him  a  customer  or  purchaser.  These  agen- 
cies are  extremely  useful  to  society,  and  in  all  commercial 
countries  are  very  numerous:  a  man  could  perhaps  attend 
to  his  own  lawsuits,  but  it  is  more  to  his  interest  to  employ 
an  attorney  for  that  purpose,  and  attend  to  his  cornfield 
or  his  workshop. 

The  learned  judge  concluded  by  observing,  that  if  the 
plaintiff*  was  the  broker  by  whom  the  purchaser  of  the  de- 
fendant's property  was  introduced  to  the  defendant,  the 
iury  were  to  say  whether  he  was  the  only  broker  acting  in 
the  matter,  and  whether  he  was  entitled  to  the  whole,  or 
only  a  part  of  the  one  per  cent,  commission. 

The  jury  found  a  verdict  for  the  plaintiff*  for  $406,66.* 


*  A  usage  which  is  to  goyern  a  question  of  right,  should  be  so  certain,  uni- 
form and  notorious,  as  probably  to  be  known  to,  and  understood  by,  the  par- 
ties, as  entering  into  their  contract.  It  cannot  be  proved  by  single,  isolated 
instances.  Cope  v.  Dodd,  1  Harris  37.  The  ancient,  established,  uniform 
and  known  custom  of  persons  engaged  in  any  trade,  makes  a  law  for  that 
trade :  it  is  their  way  of  doing  business.  It  is  the  rule  to  which  all  who 
enter  that  trade  are  understood  to  consent.  It  makes,  supplies  and  construes 
their  contracts.     Wilcocks  v.  Phillips^  Executors j  Wall.  Jr.  64. 
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Montelius  v.  Montelius. 

[October  11, 184(^.] 

Jadgment  was  entered  on  a  bond  and  warrant  of  attorney,  which  stipulated 
that  execution  should  not  issue  before  default  in  the  payment  of  several 
promissory  notes,  unless  the  partnership  existing  between  defendant  and 
A.  B.  should  be  dissolved :  held,  that  an  execution  issued  before  the  ma-' 
turity  of  the  notes,  without  a  scire  facias  having  been  first  sued  out,  to  as- 
certain whether  the  partnership  had  been  dissolved,  was  irregular,  and  it 
was  accordingly  set  aside. 

It  is  no  objection  to  the  validity  of  a  judgment  entered  under  the  28th  section 
of  act  of  34th  February,  1806,  that  no  declaration  was  filed ;  although  the 
warrant  of  attorney  required  that  one  shall  be  filed. 

A  warrant  of  attorney  to  enter  judgment  as  of  the  last,  next,  or  any  subsequent 
term,  authorizes  the  entry  of  a  judgment  in  the  present  term. 

As  between  the  plaintiff  and  defendant,  it  is  no  objection  to  the  validity  of  a 
judgment,  that  the  prothonotary  has  not  fully  complied  with  the  act  of 
34th  of  February,  1806,  which  requires  him  to  enter  on  his  docket  the  date 
and  tenor  of  the  instrument  of  writing  on  which  the  judgment  is  founded. 

* 

This  case  arose  on  a  rule  to  show  cause  why  a  judg- 
ment entered  on  a  bond  and  warrant  of  attorney,  and  the 
execution  issued  thereon,  should  not  be  set  aside.  The 
decision  requires  that  the  bond  and  warrant  should  be 
given  at  length,  as  follows: 

*^  Know  all  men  by  these  presents,  that  I,  Marcus  Mon- 
teUus,  tobacconist,  of  the  city  of  Philadelphia,  am  held  and 
firmly  bound  unto  WiHiam  MonteHus,  the  elder,  merchant, 
of  the  said  city,  in  the  sum  of  $6000,  of  good  and  lawful 
money  of  the  United  States,  to  be  paid  to  the  said  William 
Montelius,  Sen.,  or  his  certain  attorney,  executors,  admi- 
nistrators or  assigns ;  to  which  payment,  well  and  truly  to 
be  made  and  done,  I  do  bind  myself,  my  heirs,  executors, 
administrators  and  assigns,  and  every  of  them,  firmly  by 
these  presents.  Sealed  with  my  seal,  dated  the  6th  day  of 
December,  A.  D.  1844. 

^  The  condition  of  the  above  obligation  is  such,  that 
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whereas  the  above  bounden  Marcus  Montelius  hath  this 
day  given  to  the  said  William  Montelius,  Sen.,  his  pro- 
missory notes,  for  the  payment  in  all  of  $3000,  as  fol- 
lows, to  wit:  one  for  $500,  dated  December  6,  1844,  pay- 
able 18  months  after  date;  one  note  for  $500,  dated  as 
above,  payable  two  years  after  date ;  one  note  for  $500, 
dated  as  above,  payable  two  years  and  six  months  after 
date;  one  note  for  $500,  dated  as  above,  payable  three 
years  after  date ;  one  note  for  $500,  dated  as  above,  pay- 
able three  years  and  six  months  after  date;  and  one  note 
for  $500,  dated  as  above,  and  payable  four  years  after 
date. 

"  Now,  if  the  above  named  Marcus  Montelius,  his  heirs, 
executors,  administrators,  or  any  of  them,  shall  and  do 
well  and  truly  pay  or  cause  to  be  paid  unto  the  above 
named  William  Montelius,  Sen.,  his  heirs,  executors,  ad- 
ministrators or  assigns,  the  just  and  full  sum  of  $3000,  at 
the  times  and  in  the  amounts  above  set  forth,  with  legal 
interest  for  the  same,  without  fraud  or  further  delay,  then 
this  obligation  to  be  void  and  of  none  effect,  or  else  to  be 
and  remain  in  full  force  and  virtue. 

"And  further,  I,  the  said  Marcus  Montelius,  do  hereby 
empower  any  attorney  of  any  of  the  courts  of  record  of 
this  state  or  elsewhere,  to  appear  for  me,  and  after  one  or 
more  declarations  filed  for  the  above  penalty,  thereupon 
to  confess  judgment  or  judgments  against  me  as  of  the 
last,  next,  or  any  subsequent  term,  with  release  of  errors ; 
under  the  condition  and  with  the  distinct  understanding, 
however,  that  no  execution  shall  issue,  and  no  proceedings 
whatever  be  had  upon  said  judgment  or  judgments,  saving 
and  excepting  one  or  any  of  the  following  named  events 
or  occurrences  should  take  place:  first,  that  any  one  of 
the  said  notes  shall  have  become  due  and  remain  unpaid ; 
secondly,  that  the  partnership  now  existing  between  the 
said  Marcus  and  William  Montelius,  Jun.,  shall  have  been 
dissolved ;  thirdly,  that  any  judgment  for  any  amount  ex- 
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ceeding  $200,  shall  have  been  entered  upon  the  records  of 
any  court  of  this  commonwealth  against  me,  the  said  Mar- 
cus; and,  fourthly,  upon  my  decease.  In  case  any  one  of 
the  above-mentioned  contingencies  or  events  shall  have 
taken  placQ,  then  the  said  judgment  or  judgments  to  take 
effect,  otherwise,  no  proceedings  to  be  had  thereon. 

^  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal,  this  6th  December,  1844. 

Marcus  Montblius,     []  Seal.  ] 

Witnesses. — Robert  T.  Conrad,  William  Montelius,  Jr.'' 

On  the  13th  December,  1844,  judgment  was  entered  upon 
the  foregoing  bond,  but  without  any  appearance  being 
marked  for  either  party,  or  declaration  filed. 

The  prothonotary  entered  upon  his  docket  the  names  of 
the  parties,  the  date  of  the  bond,  its  penal  sum,  and  the 
dates  and  amounts  of  the  several  promissory  notes,  but  not 
the  terms  of  the  stay  of  execution. 

On  the  3d  of  October,  1845,  the  plaintiff  issued  B,Ji  fa. 
under  which  the  sheriff  levied  upon  and  took  possession  of 
the  stock  in  trade  belonging  to  the  defendant,  at  his  store. 
No.  356  Market  street. 

On  the  6th  of  October,  1845,  a  rule  was  obtained  to 
show  cause  why  the  judgment  and  execution  should  not 
be  set  aside,  returnable  October  IJ,  1845. 

Before  the  return  of  the  rule  the  plaintiff  took  depositions 
to  prove  that  the  partnership  between  Marcus  Montelius 
and  William  MonteHus,  Jr.,  had  been  dissolved  by  con- 
sent, before  the  execution  was  issued. 

Webster^  for  defendant,  argued,  that  the  judgment  had 
not  been  entered  in  accordance  with  the  terms  of  the  war- 
rant, in  the  following  particulars:  first,  no  declaration  was 
filed;  it  was  expressly  required  that  one  should  be  filed 
before  entering  judgment,  and  as  a  warrant  of  attorney  is 
in  the  nature  of  a  contract,  its  terms  are  to  be  strictly  fol- 
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lowed.  Secondly,  no  authority  was  given  by  the  warrant  to 
enter  the  judgment  at  the  December  term.  It  read,  ^^  to 
confess  judgment  against  me  as  of  the  last,  next,  or  any 
subsequent  term,''  thereby  excluding  authority  to  enter 
judgment  at  the  then  present  term.  A  warrant  to  appear 
and  confess  judgment  of  a  particular  term  must  be  entered 
of  that  term,  and  cannot  be  entered  of  any  other.  Bing. 
on  Judgments  44 ;  2  Ch.  Arch.  Pr.  679.  Thirdly,  the  pro- 
thonotary,  in  entering  the  judgment,  had  not  complied  with 
the  act  of  24th  February,  1806,  (Purd.  Dig.  256,)  which 
requires  him  "  particularly  to  enter  on  his  docket  the  date 
and  tenor  of  the  instrument  oC  writing  on  which  the  judg- 
ment is  founded."  The  prothonotary  had  not  entered  on 
his  docket  the  special  agreement  for  the  stay  of  execution, 
which  was  an  essential  part  of  the  warrant,  and  of  great 
consequence  to  the  defendant:  certainly  a  part  of  the  tenor 
of  the  instrument.     Helvete  v.  Rapp^  7  S.  &  R.  306. 

As  to  the  execution,  it  was  a  conclusive  objection  to  it, 
that  it  had  been  issued  without  a  scire  facias  having  been 
first  sued  out,  or  any  suggestion  put  upon  the  record  of 
the  happening  of  any  of  the  contingencies  named  in  the 
warrant,  or  without  leave  of  the  court.  The  docket  showed 
that  none  of  the  notes  had  matured ;  and  it  did  not  show 
the  happening  of  any  event  which  would  entitle  the  plain- 
tiff to  execution.  It  must  first  appear  that  the  defendant 
has  made  default,  which  could  not  be  properly  done  except 
by  a  scire  facias.  The  cases  showed  such  a  step  to  be 
necessary.  Holden  v.  Bull,  1  Penn.  Rep.  460 ;  Adams  v. 
Bush,  5  Watts  289.  It  was  true,  the  plaintiff  had  taken 
depositions  to  prove  the  dissolution  of  the  partnership,  but 
it  was  sufficient  for  the  defendant  to  deny  that  fact,  and  to 
ask  the  court  to  direct  an  issue  to  be  formed  to  decide  the 
question,  or  else  require  the  plaintiff  to  sue  out  a  scire 
facias. 

Williams  and  Lex,  for  plaintiff,  argued  that  the  entry  by 
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tbo  prothonotary  of  judgment,  without  filing  a  narr.  was 
good,  although  the  warrant  only  authorized  such  an  entry 
after  declaration  filed ; — they  relied  on  the  28th  section  of 
act  of  February  24,  1806;  Helvete  v.  Rappy  7  S.  &  R.  306; 
Com.  V.  Conardy  I  R.  249 ; — that  an  execution  might  be 
issued  without  a  sci.  fa.  or  notice  to  defendant,  and  with- 
out first  obtaining  leave  of  the  court — and  that  upon  the 
happening  of  either  of  the  events  specified  in  the  condition 
of  the  bond,  the  whole  of  the  amount  intended  to  be  se- 
cured, became  due.  Gorman  v.  Richardson^  6  S.  d:  R.  163 ; 
Smith  v.JameSy  1  Miles  162;  Monell  v.  Smithy  5  Co  wen  441. 

Brooke^  in  reply,  adverted  to  the  fact  that  this  rule  was 
obtained  at  the  instance  of  the  defendant,  and  not  upon  the 
application  of  a  creditor,  as  appeared  to  be  the  case  in 
seyeral  of  the  authorities  cited  on  the  other  side.  He  re- 
marked, that  judgments  were  frequently  sustained  between 
creditors,  which  would  be  held  to  be  void  in  a  contest  be- 
tween the  parties.  In  Helvete  v.  Rapp^  the  defence  was 
taken  by  a  judgment  creditor.  The  terms  of  the  warrant 
are  omitted  in  the  report,  but  it  is  not  alleged  in  any  part 
of  the  case,  that  the  docket  entry  did  not  set  forth  particu- 
larly the  **date  and  tenor"  of  the  bond.  The  question 
presented  was,  whether,  notwithstanding  all  the  particulars 
were  spread  upon  the  docket,  the  omission  of  the  pro- 
thonotary to  state,  in  words,  that  judgment  was  entered, 
rendered  the  entry  nugatory.  This  case  does  not  bear 
any  analogy  to  the  present.  The  Commonwealth  v.  Conard, 
was  an  action  against  the  prothonotary  for  an  alleged 
breach  of  duty  in  omitting  to  enter  on  his  docket  the  stay 
of  execution  provided  for  in  the  warrant  of  attorney,  and 
the  question  was  whether,  under  the  circumstances,  in  the 
absence  of  particular  instructions,  the  prothonotary  acted 
in  bad  faith.  Neither  of  these  authorities  touch  the  posi- 
tions taken  by  the  defendant.  The  cases  cited  in  support 
of  these  positions,  clearly  show  that  the  entry  of  this  judg- 
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ment  is  not  ia  accordance  with  the  warrant,  nor  in  pur- 
suance of  the  act  of  assembly;  and  it  is  therefore  void. 

But  even  if  the  judgment  was  regularly  entered,  the 
execution  cannot  stand.  It  is  alleged  that  one  of  the  con- 
tingencies mentioned  in  the  warrant  has  arisen,  to  vnt,  the 
dissolution  of  the  partnership.  What  constitutes  a  disso- 
lution may  be  a  question,  and  upon  that  point  the  defendant 
has  a  right  to  be  heard  before  a  tribunal  competent  to  de- 
termine the  fact.  The  establishment  of  this  fact  is  neces- 
sary to  entitle  the  plaintiff  to  issue  the  execution.  He 
cannot  assume  it,  and  call  upon  the  defendant  to  disprove 
it.  He  must  show  affirmatively  that  the  event  has  hap- 
pened. And  for  this  purpose  a  scire  facias  should  have 
been  issued.  Gorman  v.  Richardson  has  been  relied  upon 
as  a  case  in  point  to  show  that  a  sci.fa.  was  unnecessary. 
The  facts  in  some  respects  are  similar,  but  in  that  case 
there  was  an  explicit  admission,  upon  the 'record,  by  the 
defendant's  attorney,  at  the  time  of  confessing  the  judg- 
ment, that  the  partnership  was  dissolved.  This  rendered 
a  scire  facias  useless.  The  other  cases  cited  by  the  plain- 
tiff's counsel  belong  to  a  peculiar  class,  and  are  easily  dis- 
tinguishable from  the  present. 

Sergeant,  J. — (After  consulting  with  Mr.  Justice  Ken- 
nedy, who  came  into  court  at  the  close  of  the  argument,) 
pronounced  his  decision  as  follows : — The  first  objection 
which  has  been  taken  to  the  judgment  is,  that  it  was  en- 
tered without  a  declaration  having  been  filed,  according  to 
the  terms  of  the  warrant,  which  is  of  an  anomalous  cha- 
racter, as  it  and  the  bond  are  incorporated  together,  and 
form  in  fact  but  one  instrument.  But  I  think  that  a  strict 
compliance  with  such  a  clause  in  a  warrant  of  attorney 
accompanying  a  bond,  has  been  dispensed  with  by  the  act 
of  24th  February,  1806.  The  28th  section  of  that  act  re- 
quires the  prothonotary  of  any  court  of  record  within  this 
commonwealth,  on  the  application  of  any  person  being  the 
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holder  of  any  instrumeDt  of  writing  containing  a  warrant 
to  any  attorney  at  law  to  confess  judgment,  to  enter  the 
judgment  without  the  agency  of  an  attorney,  or  declara- 
tion filed.  This  section  seems  to  control  the  language 
contained  in  the  warrant  of  attorney  in  this  case.  It  is 
next  urged  that  the  judgment  has  been  entered  of  the 
wrong  term*  It  appears  to  me,  however,  that  the  expres- 
sion '^  last  term,"  in  a  warrant,  includes  the  term  of  the 
execution  of  a  bond  and  warrant,  as  the  words  are  refera- 
ble to  the  commencement  of  the  existing  or  present  term. 
It  is  also  contended  that  the  omission  of  the  prothonotary 
to  transcribe  on  the  docket  the  terms  of  the  agreement  for 
stay  of  execution,  avoids  the  entry  of  the  judgment.  Such 
an  objection  might,  as  in  the  cases  cited  in  support  of  this 
point,  be  of  consequence  between  the  plaintiff  and  the  pro- 
thonotary, or  between  the  plaintiff  and  the  sheriff,  but  it  is 
a  matter  of  no  importance  as  between  the  plaintiff  and  de- 
fendant, on  a  question  as  to  the  validity  of  the  judgment. 
These  are  the  grounds  upon  which  the  rule  has  been  taken 
to  set  aside  the  judgment,  but  I  do  not  think  they  are  suffi- 
cient. 

The  objection  to  the  execution  is,  that  the  plaintiff  did 
not  first  issue  a  scire  facias  calling  upon  the  defendant  to 
show  cause  why  the  plaintiff  should  not  have  execution  of 
his  judgment,  because  of  the  happening  of  one  of  the  con- 
tingencies specified  in  the  warrant,  other  than  the  non- 
payment of  the  several  notes.  I  am  inclined  to  think  that 
the  plaintiff  was  bound  to  follow  this  course.  The  issuing 
of  a  scire  facias  is  the  most  direct  and  appropriate  method 
to  ascertain  whether  the  terms  upon  which  execution  was 
to  stay,  have  been  violated  by  the  defendant,  or  whether 
any  of  the  contingencies  upon  which  it  was  to  issue  have 
ever  happened.  Hero  the  plaintiff  alleges,  that  although 
none  of  the  notes  have  matured,  yet  the  partnership  be- 
tween the  defendant  and  William  Montelius,  .Tr.,  has  been 
dissolved,  which,  if  true,  would  give  the  plaintiff  a  right  to 
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issue  an  execution.  But  this  is  denied  by  the  defendant. 
Can  the  court  decide  between  the  parties  ?  A  partnership 
may  be  dissolved  in  a  variety  of  v^ays,  but  only  on  a  cer- 
tain state  of  facts  which  must  be  established  before  a  jury, 
and  not  assumed  by  the  court.  Upon  the  whole,  I  am  of 
opinion  that  the  scire  facias  must  be  issued,  as  the  case  is 
somewhat  like  that  of  Adams  v.  Bushj  5  Watts  289,  where 
this  court  seems  to  have  decided  the  point. 
Elxecution  set  aside.* 


Forchheimer  v.  Feistmann  alias  Fatman. 

[October  6,  1845.] 

In  an  action  on  a  bill  of  exchange  drawn  and  payable  in  a  foreign  country, 
an  affidavit  of  defence  averring  want  of  notice  of  non-payment  or  non- 
acceptance,  is  defective,  unless  it  show  that  notice  could  have  been  given 
to  the  defendant. 

In  this  case  the  plaintiff  filed  copies  of  two  foreign  bills 
of  exchange,  drawn  by  defendant,  by  the  name  of  Feist- 
mann, in  Munich,  Bavaria,  upon  the  Messrs.  Allman,  and 

*  In  debt  on  bond  with  condition  for  the  payment  of  money  by  instalments, 
the  plaintiff  must  proceed  according  to  the  provisions  of  the  statute  of  8  &  9 
W.  3,  c.  11;  and,  therefore,  if  judgment  be  obtained  for  want  of  an  affidavit 
of  defence  or  otherwise,  in  such  action  commenced  by  writ,  the  plaintiff  can- 
not have  execution  upon  motion  as  to  instalments  falling  due  after  the  im- 
petration  of  the  writ;  but  must  proceed  by  scire  facias,  &c.  Longstrethy, 
Orayy  1  Watts  60.  But  it  is  otherwise  upon  a  judgment  by  bond  and  warrant 
of  attorney,  without  writ,  for  the  payment  of  money  by  instalments,  for 
then,  though  the  better  course  is  to  move  the  court  for  leave  to  issue  execu- 
tion for  a  particular  sum,  in  the  first  instance,  yet  this  is  not  the  only  course, 
and  an  inquiry  as  to  whether  too  much  is  demanded  is  equally  open  to  the 
defendant  after  execution  as  before.  Skidmore  v.  Bradford,  4  Barr  5^6. 
Judgments  on  warrants  of  attorney  have  never  been  considered  as  within  the 
statute.  Reynolds  v.  Lowry,  6  Barr  465 ;  Batik  of  Chester  v.  Rahtouy  7  Barr 
489. 
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Ross  &  Brother,  ia  Augsburg,  for  2015  florins,  payable  to 
the  order  of  Marcus  Pflaum,  and  by  him  endorsed  to 
plaintiff. 

The  defendant  filed  an  affidavit  of  defence,  averring  that 
from  his  dealings  with  the  drawees  he  had  a  right  to  draw 
on  them,  and  that  no  notice  either  of  non-acceptance  or 
non-payment  had  been  given  to  him. 

Rule  to  show  cause  why  judgment  should  not  be  entered 
for  want  of  a  sufficient  affidavit  of  defence. 

Brightly^  for  plaintiff. 

JET.  M.  Phillips^  for  defendant. 

Sbrgeant,  J. — Held,  that  the  affidavit  was  insufficient  in 
not  showing  that  notice  could  have  been  given  to  the  de- 
fendant. It  was  easy  for  him,  if  he  had  been  a  resident  of 
Bavaria  at  the  maturity  of  the  bills,  to  have  stated  it  in 
his  affidavit. 

Judgment  for  plaintiff.* 

*  Notice  to  an  endorser  must  be  given,  although  he  is  beyond  sea,  if  the 
place  of  his  residence  be  known;  and  reasonable  diligence  must  be  used  to 
fiud  out  his  place  of  residence.  But  where,  at  the  time  of  the  endorsement, 
the  defendant  lived  in  Philadelphia;  and  afterwards,  and  before  the  note  be- 
came due,  went  to  New  York,  with  an  intention  to  embark  for  England, 
which  intention  was  known  to  the  makers  of  the  note,  but  not  to  the  en- 
dorsee, notice  left  at  his  last  place  of  residence  in  Philadelphia,  was  ruled 
to  be  sufficient.    M^Murtrie  ▼.  Janes,  3  W.  C.  C.  206;  1  Am.  Lead.  Cas.  415. 

In  the  district  court  for  the  city  and  county  of  Philadelphia,  it  has  been 
determined  that  an  affidavit  of  defence  that  alleges  facts,  which,  if  proved 
on  the  trial,  would  oblige  the  plaintiff  to  show  that  he  was  a  bond  fide  holder, 
for  value,  of  the  note  sued  upon,  is  sufficient  to  prevent  judgment.  And  it  is 
sufficient  for  that  purpose  to  show  that  the  note  was  given  in  the  name  of  a 
firm  by  one  member  thereof,  for  his  private  debt,  without  the  knowledge  and 
consent  of  his  co-partner.  Purtfes  v.  Corfi/eld,  March  8,  1851,  MS.;  Heath 
V.  Sansanj  3  B.  &  Ad.  391. 
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Middleton  v.  Rice. 

[Februart,  1846.] 

Though  a  limitation  to  a  widow  so  long  as  she  remains  unmarried,  is  good, 
yet  if  a  legacy  or  bequest  of  personal  property  be  given  to  a  party  for  life, 
with  a  condition  subsequent  annexed  thereto,  that  if  the  legatee  marries, 
the  legacy  is  to  go  over;  it  seems  such  condition  is  bad. 

Where  a  testator  directed  his  executors  to  pay  annually  two  hundred  dollars 
of  the  proceeds  of  his  real  estate  to  his  widow,  for  the  support  of  herself 
and  his  children,  to  be  paid  monthly,  until  his  youngest  son  should  arrive 
at  the  age  of  twenty-one,  provided,  however,  that  his  wife  remained  his 
widow  that  long,  and  in  case  she  again  married,  the  bequest  to  cease  from 
the  day  of  her  marriage ;  htldt  that  the  bequest  over  was  void. 

This  was  a  case  stated  to  try  the  legal  effect  of  the  fol- 
lowing clause  in  the  last  will  of  Daniel  Rice,  of  Delaware 
county: — "Item,  I  give  and  bequeath  to  my  loving  wife 
Deborah,  all  my  household  and  kitchen  furniture,  together 
with  all  the  grain,  flour,  meat  and  vegetables,  in  and  about 
the  house  at  the  time  of  my  decease,  absolutely,  and  to  be 
at  her  own  disposal ;  and  I  do  order  and  direct  my  said 
executors  to  put  out  my  real  estate  to  the  shares  as  here- 
inafter directed,  and  out  of  the  proceeds  of  the  same,  yearly 
and  every  year,  to  pay  to  my  said  wife,  for  the  support  of 
herself  and  children,  two  hundred  dollars,  and  that  to  be 
paid  in  monthly  payments.  And  the  remainder  of  the 
said  proceeds  to  be  laid  out  annually  in  fencing,  lime  and 
manure,  if  necessary  for  the  place,  until  my  son  Daniel  ar- 
rives at  full  age,  provided,  however,  that  my  said  wife  re- 
mains my  widow  that  long.  And  in  case  she  again  mar- 
ries, the  above  bequest  of  two  hundred  dollars  annually  is 
to  cease  from  the  day  of  her  said  marriage." 

Dunlap  and  Meredith^  for  plaintiffs. 
Dillingham^  for  defendants. 
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The  opinion  of  the  court  was  delivered  by 
Kennedy,  J. — Contracts  in  restraint  of  marriage  are  re- 
garded as  being  contrary  not  only  to  the  law  and  order  of 
our  nature,  but  likewise  contrary  to  sound  policy,  and 
therefore  ought  to  be  considered  illegal  and  void.  Mar- 
riage, no  doubt,  may  be  made  the  subject  of  regulation  by 
qualified  restrictions  under  certain  circumstances,  but  under 
no  circumstances  whatever  ought  a  general  and  entire  re- 
striction of  it  to  be  countenanced  and  sanctioned  by  law. 
Accordingly,  a  covenant  not  to  marry  any  person  but  the 
covenantee,  under  a  penalty  of  one  thousand  pounds,  with- 
out any  consideration  to  support  it,  was  held  invalid  in  law, 
and  that  no  action  would  lie  to  recover  the  penalty,  Lowe 
V.  Peers^  4  Burr.  2225.  The  judgment  of  the  king's  bench 
in  this  case  was  afterwards  affirmed  upon  writ  of  error  in 
the  exchequer  chamber.  Lord  Chief  Justice  Wilmot,  in 
delivering  the  opinion  of  the  court,  observed: — ^**It  would 
be  endless  to  enumerate  the  duties  which  are  the  objects  of 
moral  obligations,  both  in  a  state  of  society  and  out  of  it; 
gratitude,  charity  and  all  parental  and  filial  duties  beyond 
mere  maintenance.  Friendship,  beneficence  in  all  its 
branches,  and  many  more  which  might  be  named,  are 
duties  of  perpetual  obligation,  and  I  cannot  name  a  greater 
than  matrimony,  being  one  of  the  first  commands  given  by 
God  to  mankind  after  the  creation,  repeated  again  after  the 
deluge,  and  ever  since  echoed  by  the  voice  of  nature  to  all 
mankind.  For  the  precept  of  multiplication  has  been 
always  expounded  by  the  civilized  world  to  mean  multipli- 
cation by  the  medium  of  matrimony,  and  not  promiscuous 
copulation ;  and  there  cannot  be  a  duty  of  greater  impor- 
tance to  society,  because  it  not  only  strengthens,  preserves 
and  perpetuates  it,  but  the  peace,  order  and  decency  of 
society  depend  upon  protecting  and  encouraging  it."  See 
WilmoVs  Opinions  and  Judgments^  371.  He  also  proceeds 
further  to  state  that  "the  writers  upon  the  law  of  nations 
consider  contracts  to  omit  such  duties  as  void ;  nay,  they 
o 


90  COURT  OF  NISI  PRIUS, 

{Middleton  «•  Bioe.] 

consider  an  oath  to  perform  thorn  as  not  obligatory. 
Grotius^  lib.  2,  cK  13,  §  67.    A  covenant   of  this  kind 
does  not  only  hinder  a  greater  moral  and  social  good,  it 
does  not  only  interfere  and  check  that  ^prqfectum  in  bono^ 
which  we  owe  to  God  and  our  country,  but  it  tends  to  evil, 
and  to  the  promotion  of  licentiousness,  it  tends  to  depopu- 
lation, the  greatest  of  all  political  sins;  it  is  a  contract 
^  vergens  ad  publicam  pemidem^  and  therefore  has  a  moral 
turpitude  in  it."    And  he  also  shows  that  it  is  much  worse 
than  a  covenant  of  perpetual  chastity,  which  extends  to  all 
unlawful  as  well  as  lawful  intercourse,  because  a  covenant 
in  restraint  of  marriage  only  interdicts  the  innocent  gratifi- 
cation of  a  natural  appetite,  and  leaves  the  party  at  full 
Uberty  to  a  criminal  indulgence  of  it.    Therefore  to  enter- 
tain an  action  for  the  breach  of  such  contracts,  would  be 
setting  the  laws  of  Grod  and  man  at  variance  with  one 
another,  and  would  be  making  the  common  law  counteract 
its  own  favourite  dominant  principle  **  salus  populi  suprema 
fear."    In  Baker  v.  White^  2  Vern.  215,  a  bond  from  a 
widow  not  to  marry  again,  was  decreed  to  be  delivered  up, 
though  there  was  a  counter  bond  to  pay  a  sum  of  money 
to  her  executors  if  she  did  not.    Vide  also,  Key  v.  Brad- 
shaw^  Id.  102.    ^<  Conditions  also,  in  restraint  of  marriage, 
are  odious;  and  are  therefore  held  to  the  utmost  rigour 
and  strictness.    They  ate  contrary  to  sound  policy.    By 
the  Roman  law,  they  are  all  void,''  says  Lord  Mansfield,  in 
Long  V.  Dennis  J  4  Burr.  2055.    "  Conditions  precedent,''  he 
further  observes,  "must  previously  exist,"  (meaning  that 
they  must  be  performed,  otherwise  the  gift  cannot  take  ef- 
fect.)   "  Therefore  in  these,  there  can  be  no  liberality  except 
in  the  construction  of  the  clauses.    But  in  cases  of  condi- 
tions subsequent,  it  has  been  established  by  precedents  that 
where  the  estate  is  not  given  over  they  shall  be  considered 
as  only  in  terrorem.^^    Fry  v.  Porter ^  I  Chan.  Ca.  138;  1 
Mod.  86,  300;  2  Chan.  Rep.  26;  Pullen  v.  Ready,  2  Atk. 
587;  Harvey  v.  Aston,  1  Atk.  361;  Scott  v.  Tyler^  2  Bro. 
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Ch.  Rep.  431.  ^^This  shows  how  odious  such  conditions 
are,  for,  in  reason  and  argument,  the  distinction  between 
being  or  not  being  limited  over  is  very  nice ;  and  a  clause 
can  carry  little  terror  which  is  adjudged  to  be  of  no  effect.'* 
We  must  however  be  careful  not  to  confound  limitations 
with  conditions,  for  limitations  may  be  good  notwithstand- 
ing they  are  seemingly  in  restraint  of  marriage,  and  were 
so  by  the  civil  as  well  as  the  common  law.  As,  for  in- 
stance, where  the  meaning  of  the  testator  is  not  to  forbid 
marriage,  but  to  grant  the  use  of  the  thing  bequeathed  until 
the  legatee  shall  marry;  Swinburne^  part  4,  cA.  12,  §  6; 
or  where  the  prohibition  of  marriage  is  not  made  condi- 
tionally by  this  word  j/",  (as,  I  make  thee  my  executor,  if 
thou  dost  not  marry,)  but  by  other  words  or  adverbs  of 
time;  as,  when  the  testator  willeth  that  his  daughter  or 
wife  shall  be  executrix  or  have  the  use  of  his  goods,  so  long 
as  she  shall  remain  unmarried.  Agreeable  thereunto  are 
the  laws  of  this  realm  of  England,  wherein  there  is  a  case 
that  one  of  the  kings  of  this  realm  did  grant  to  his  sister 
the  manor  of  D.  so  long  as  she  should  continue  unmarried, 
and  this  was  admitted  to  be  a  good  limitation  in  the  law, 
but  not  a  condition.  Swinburne,  part  4,  ch.  12,  §  19«  But 
where  a  legacy  is  given  on  marriage,  with  consent  merely, 
and  there  are  no  words  to  vest  the  legacy,  the  consent 
is  a  condition  precedent,  so  that  nothing  becomes  due  until 
marriage,  for  by  the  civil  law  as  well  as  by  the  common 
law,  if  money  be  given  to  be  paid  at  a  time  or  upon  an 
act  previous  to  the  payment,  nothing  becomes  due  or  can 
be  demanded,  till  the  time  incurred  or  the  act  performed. 
Harvey  v.  Aston,  Com.  Rep.  744. 

Although  in  cases  of  conditions  subsequent,  it  seems  to 
be  established,  that  where  there  is  a  bequest  over  upon  non- 
compliance with  a  condition  requiring  consent  to  marriage, 
the  executory  bequest  will  take  effect  upon  a  breach  of  the 
condition  by  the  primary  legatee,  so  that  it  shall  not  be  con- 
sidered in  terrorem,  yet  I  apprehend,  in  no  case  has  it  been 
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held,  that  if  a  legacy  or  bequest  of  personal  property  be 
given  to  a  party  either  absolutely  or  expressly  for  life,  with 
a  condition  subsequent  annexed  thereto,  if  the  legatee  mar- 
ries, the  legacy  or  bequest  shall  be  given  to  a  third  person, 
such  shall  be  good  or  available  to  the  third  person,  because 
the  condition  being  an  absolute  prohibitiog  of  marriage  upon 
any  terms  whatever,  must  be  considered  as  wholly  void  and 
of  no  effect.  Accordingly,  Ch.  Baron  Cohtn,  in  Harvey 
V.  Aslon^  Comyn^s  Rep.  729,  in  speaking  of  what  he  seems 
to  think  uncontroverted  on  both  sides,  says,  ^^  If  a  portion 
be  given  on  the  consideration  that  the  daughter  should  never 
marry,  I  think  such  a  condition  should  be  rejected  as  re- 
pugnant to  the  original  law  of  the  creation  of  mankind*^ 
See  also,  Godolph.  Orph.  Leg.  part  2,  ch.  17,  §  6.  And  of 
this  opinion  was  Lord  Chief  Justice  Willbs,  when  it  can- 
not be  construed  into  a  limitation.  Willes'  Rep.  94.  Also 
in  Salisbury  v.  Bennett  Skinner's  Rep.  286,  where  it  is  said 
by  Rawlinson,  Justice,  conditions  wholly  to  restrain  mar- 
riage are  odious,  as  that  a  woman  shall  not  marry,  or  shall 
not  marry  before  sixty,  and  therefore  (as  in  the  civil  law) 
are  void.  Indeed,  I  am  not  aware  of  even  a  dictum  to  the 
contrary,  by  an  English  judge  or  chancellor,  except  that  of 
Lord  Thurlow  in  Scott  v.  Tyler,  2  Bro.  Ch.  Ca.  488,  where 
he  is  reported  to  have  said,  that  a  condition  that  a  widow 
shall  not  marry  is  not  unlawful.  He  must,  I  presume,  have 
taken  this  idea  from  the  civil,  or  rather  the  canon  law, 
which,  it  is  said,  made  conditions  against  marriage  void  as 
to  virgins,  but  allowed  them  as  to  widows,  especially  if  the 
legacy  was  given  by  a  husband  to  his  own  wife.  Godolph. 
Orph.  Leg.  part  3,  ch.  17,  §  9.  Such  a  distinction 
may  have  existed  at  Rome,  and  have  proceeded  from  a 
selfish  pride  or  ungenerous  prejudice  on  the  part  of  hus- 
bands or  ecclesiastics,  who  were  most  likely  the  lawgivers 
there.  To  the  credit,  however,  of  English  lawgivers,  I 
think  it  may  be  said,  that  it  never  entered  into  their  minds 
to  make  any  distinction  of  this  sort.    For  certainly  it  does 
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not  appear  to  be  sustained  by  any  principle  of  nature  or 
sound  policy.  Why  should  a  widow  of  twenty-two  be  re- 
strained from  marrying  more  than  if  she  had  never  been 
married?  This  dictum  of  Lord  Thurlow  seems  to  be  im- 
pugned by  the  decision  of  the  supreme  court  of  Massachu- 
setts, in  Parsons  v.  Winslow^  6  Mass.  Rep.  178,  and  par- 
ticularly by  what  fell  from  Justice  Sedgwick,  in  delivering 
the  opinion  of  the  court,  who  says — ^**The  real  intention  of 
the  bequest  was  for  the  life  of  the  wife,  on  condition  of 
being  void  in  the  event  of  her  marrying.  Had  this  been  a 
condition  precedent,  it  would  have  defeated  the  gift ;  but 
when  the  condition  is  subsequent,  as  this  is,  and  the 
legacy  is  not  given  over,  it  is  considered  merely  in  terrorem^ 
and  the  condition  is  void,  because  it  puts  a  restraint  upon 
matrimony,  which  ought  not  to  be  discouraged.''  It  is  true 
that  Mr.  Justice  Stort  repeats  the  dictum  of  Lord  Thur- 
low in  his  1  Equity  Jurisprudence^  §  285,  without  com- 
ment, but  it  is  manifestly  repugnant  to  all  that  he  has  re- 
cognised and  laid  down  as  the  law  in  that  valuable  work 
of  his.  In  §  280,  he  says — ^'^If  the  condition  is  in  re- 
straint of  marriage,  then,  indeed,  as  a  condition  against 
public  policy,  and  the  due  economy  and  morality  of  do- 
mestic life,  it  will  be  held  utterly  void.  And  so  if  the  con- 
dition is  not  in  restraint  of  marriage  generally,  but  still  the 
prohibition  is  of  so  rigid  a  nature,  or  so  tied  up  to  peculiar 
circumstances,  that  the  party  upon  whom  it  is  to  operate 
is  unreasonably  restrained  in  the  choice  of  marriage,  it  will 
fall  under  the  like  consideration.  Thus,  where  a  legacy 
was  given  to  a  daughter,  on  condition  that  she  should  not 
marry  without  consent,  or  should  not  marry  a  man  who 
was  not  seized  of  an  estate  in  fee  simple  of  the  clear  yearly 
value  of  ,£500,  it  was  held  to  be  a  void  condition,  as  leading 
to  the  probable  prohibition  of  marriage,  Kelly  v.  Monck^  3 
Ridgw.  Pariiam.  Cases,  205,  244, 247, 261."  I  cannot  re- 
fer to  any  case,  embracing  a  devise  of  real  estate  upon  a 
condition  subsequent  in  restraint  of  marriage  generally,  in 
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which  the  condition  has  been  adjudged  to  be  void,  but  such 
ivould  seem  to  be,  I  think  I  may  say,  the  universal  opinion 
entertained  by  judicial  men  on  this  point.  In  Perrin  v. 
Lyon  J  9  East  170,  which  was  a  devise  of  real  estate,  subject 
to  a  condition  of  a  partial  restraint  of  marriage,  it  may  be 
fairly  inferred,  if  the  restriction  had  been  general,  that  Lord 
Ellenborouoh  would  have  held  the  condition  void.  Ac- 
cordingly Mr.  Jarraan,  in  his  edition  of  Powell  on  Devises, 
2  vol.  291,  observes;  that  ^ even  in  regard  to  real  estate  it 
seems  to  be  generally  admitted,  (though  the  point  rests 
rather  on  principle  than  decision)  that  unqualified  restric- 
tions on  marriage  are  void  on  grounds  of  public  policy.'^ 
In  the  case  under  consideration  the  testator  has  directed 
his  executors  to  pay  annually  two  hundred  dollars  of  the 
proceeds  of  his  real  estate  to  his  widow  for  the  support  of 
herself  and  her  children,  to  be  paid  monthly,  until  his  son 
Daniel  shall  attain  the  age  of  twenty-one  years ;  provided, 
however,  that  his  wife  remains  his  widow  that  long,  and  in 
case  she  marries  again,  the  bequest  of  two  hundred  dollars 
annually  is  to  cease  from  the  day  of  her  marriage.  Had 
the  testator  directed  the  two  hundred  dollars  annually  to  be 
paid  to  his  wife  as  long  as  she  remained  a  widow,  such 
limitation,  according  to  the  authorities  referred  to  above, 
would  have  been  good,  and  her  subsequent  marriage  would 
have  terminated  her  right  to  receive  any  longer  the  annuity. 
But  this  is  not  the  form  of  the  gift;  it  is  given  to  her,  not 
during  her  widowhood,  but  expressly  until  the  testator^s  son 
Daniel  shall  arrive  at  full  age,  provided,  however,  that  his 
said  wife  remains  his  widow  that  long,  and  in  case  she  again 
marries,  the  above  bequest  of  two  hundred  dollars  annually, 
is  to  cease  from  the  day  of  her  said  marriage.  Thus  the 
restriction  upon  the  wife's  marriage  generally,  is  superadded 
as  a  condition  subsequent  to  the  previous  limitation,  that 
the  annuity  should  be  continued  to  be  paid  to  her  by  the 
testator's  executors  until  his  son  Daniel  should  arrive  at 
full  age.    It  being  then  both  in  form  and  substance  a  con- 
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dition  subsequent  and  not  a  limitation  of  the  devise,  it  must 
be  considered  as  void  according  to  the  principles  set  forth 
in  the  premises,  as  being  contrary  to  the  first  law  of  our 
nature,  and  to  an  institution  pre-eminently  calculated  to 
promote  the  very  best  interests  as  well  as  the  true  happiness 
of  mankind  in  the  very  highest  possible  degree.  The  plain- 
tifis  are  therefore  still  entitled  to  demand  and  receive  the 
annuity  of  two  hundred  dollars,  monthly,  until  Daniel  the 
eldest  son  of  the  testator  shall  arrive  at  full  age,  if  he  should 
live  so  long,  and  judgment  is  directed  to  be  entered  for  the 
amount  of  principal  and  interest  due  and  in  arrear  according 
to  the  case  stated.* 


*  The  question  diseiiBsed  by  the  learned  judge  in  the  foregoing  able  opinion, 
has  been  since  elaborately  argned  before  the  supreme  court  in  btme,  and  the 
law  is  now  settled  in  Pennsylvania^  that  on  a  devise  of  real  estate  to  the  tes- 
tator's widow  for  life,  a  condition  thereto  annexed,  thai  »he  remain  hie  widow j 
is  valid ;  and  on  a  second  marriage  her  estate  in  the  land  is  divested.  Com, 
V.  Slather,  10  Barr  350;  BenneU  v.  Bobinmn^  10  Watts  348.  But  a  condition 
in  restraint  of  marriage  annexed  to  a  bequest  of  penonal  estate,  is  void. 
Eocper  v.  Dundoif  10  Barr  75;  M^Ilvaine  y.  Getkeny  3  Wh.  575. 
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[  NOTIMBER  24,  1846.  ] 

Where  one  guaraaties  the  payment  of  a  sam  of  money,  on  a  day  certain, 
the  creditor,  when  the  period  arrives,  may  sue  on  the  contract  of  guarantee, 
without  pursuing  the  principal  debtor. 

If  a  patentee  be  not  the  first  or  original  inventor,  in  reference  to  all  the 
world,  his  patent  is  void,  even  if  he  had  no  knowledge  of  the  previous  use 
or  description  of  the  invention.  And  the  law  is  the  same  as  to  an  improve- 

DMUt. 

An  improvement,  to  entitle  the  inventor  to  a  patent,  must  be  not  only  new, 
but  useful.  And  mere  colourable  or  slight  improvements  cannot  affect 
the  rights  of  the  original  inventor. 

The  use  of  different  terms  or  names  to  substantially  the  same  thing,  will  not 
validate  a  patent  ibr  an  improvement;  nor  will  the  change  of  the  form  or 
position  of  any  machine,  or  composition  of  matter,*  or  an  alteration  of  the 
quantity  or  proportion  of  the  materials,  destroy  the  rights  of  the  original 
patentee. 

If  the  specification  includes  as  well  the  original  discovery  as  the  alleged  im- 
provement, and  does  not  point  out  in  what  the  improvement  consists,  the 
patent  is  void. 

The  facts  of  this  case  sufficiently  appear  in  the  charge 
of  the  court. 

McLaughlin  and  F.  W.  Hubbell,  for  plaintiff. 
Perkins  and  MaUery,  for  defendant. 

Rogers,  J.,  charged  the  jury  as  follows: — ^This  is  an 
action  to  recover  the  amount  due  on  a  contract  dated  the 
16th  March,  1844,  entered  into  between  Gideon  G.  Palmer 
and  the  plaintiff,  John  Street.  By  the  agreement,  Palmer, 
in  consideration  of  a  transfer  or  assignment  of  the  plain- 
tiff's right  to  a  patent  dated  the  21st  November,  1843,  for 
an  improvement  in  the  manufacture  of  an  artificial  writing 
slate,  agreed  to  pay  to  Street  the  sum  of  five  thousand  dol- 
lars, viz.  three  hundred  dollars  in  hand,  and  four  thousand 
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seven  hundred  dollars  in  one  year  from  the  date,  viz.  the 
16th  March,  1845. 

The  improvement  consists  in  the  application  of  a  sili- 
cious  composition  to  wood,  for  the  purpose  of  forming  a 
wooden  writing  slate.  The  patent  is  for  a  wooden  writing 
slate  of  a  variety  of  colours,  formed  by  the  application  of 
the  composition  (particularly  specified  and  described)  to  a 
smooth  surface  of  wood  of  any  desired  size  or  thickness. 

To  the  action,  which  is  against  the  defendant  who  gua- 
rantied the  payment  of  the  unpaid  purchase  money,  the 
defendant  pleads  non  assumpsit,  payment  and  set-off,  with 
leave,  &c.  To  support  the  action,  the  plaintiff  gave  in 
evidence  the  patent,  dated  the  21st  November,  1843;  an 
agreement  dated  the  16th  March,  1844,  between  Street 
and  Palmer,  and  the  guarantee,  of  the  same  date,  for  the 
payment  of  the  consideration  money  by  the  present  defend- 
ant, Joseph  S.  Silver;  and  an  assignment  of  the  patent,  of 
the  same  date,  to  Pahner.  And,  after  proving  a  demand 
on  Palmer  and  Silver,  to  perform  their  contract,  and  a 
refusal  by  them  to  pay,  rested  his  case. 

If  this  was  the  only  proof'  in  the  case,  there  is  no  doubt 
the  plaintiff  would  be  entitled  to  a  verdict.  Whether  the 
defendant  made  a  good  bargain  or  a  bad  one  is  of  no  sort 
of  consequence.  We  leave  the  parties  to  make  their  own 
contract,  and  in  the  absence  of  any  thing  like  fraud  and 
imposition,  (which  is  not  pretended)  all  you  would  have 
to  do  would  be  to  compel  the  defendant  to  perform  his  part 
of  the  contract  in  good  faith.  It  would  be  your  duty  to 
render  a  verdict  for  the  plaintiff,  for  the  sum  of  four  thou- 
sand seven  hundred  dollars,  with  interest  from  the  16th  of 
March,  1845;  for,  I  instruct  you,  that  in  order  to  sustain 
this  suit,  it  is  not  necessary  that  suit  should  have  been 
previously  brought  and  prosecuted  to  judgment  against 
Palmer.  This  cause  is  to  be  tried  in  the  same  manner  as 
if  the  suit  had  been  brought  against  the  principal  instead 
of  the  surety. 


98  COURT  OF  NISI  PRIUS, 

[  Street  o.8ilTer.] 

But  the  defendant  denies  the  right  of  the  plaintiff  to  re- 
cover,  because,  as  he  says,  there  is  no  consideration  for 
the  contract.  He  contends  there  b  no  novelty  in  the  in- 
vention, no  improvement  whatever  in  the  manufacture  of 
artificial  slates.  That,  in  truth,  no  patent  ought  to  have 
been  granted,  because  it  was  neither  an  original  invention, 
nor  an  improvement  on  an  invention  before  known.  The 
patent  is  primd/acie  evidence  in  favour  of  the  plaintiff;  the 
burden  of  proof  is  thrown  upon  the  defendant :  he  must 
satisfy  you  that  the  improvement  claimed  in  the  patent  is 
not  new,  or  is  not  useful. 

In  reference  to  the  points  of  law,  there  is  no  difficulty 
whatever.    According  to  the  law  in  this  country,  if  the 
patentee  be  not  the  first  or  original  inventor,  in  reference 
to  all  the  world,  he  is  not  entitled  to  a  patent;  even  al- 
though he  had  no  knowledge  of  the  previous  use  or  pre- 
vious description  of  the  invention.    The  law  presumes  he 
may  have  known  of  it.    It  cannot  be  pretended  that  the 
manufacture  of  artificial  slates  is  an  original  invention  of 
Mr.  Street;  nor  do  I  understand  that  he  contends  he  made 
an  original  invention,  but  that  it  is  an  improvement  in  the 
manufacture  of  articles  already  known.    But  whether  it  be 
an  original  invention  or  an  improvement,  the  law,  as  to 
his  right  to  a  patent,  is  the  same ;  for,  any  person  being  a 
citizen  of  the  United  States,  and  any  alien  who,  at  the 
time  of  his  application,  shall  be  a  resident  of  the  United 
States,  and  who  shall  have  invented  any  new  and  useful 
art,  machine,  manufacture,  composition  of  matter^  or  any 
new  or  useful  improvement  in  the  same,  not  knoum  or  used 
before  the  application,  is  entitled  to  a  patent.    He  is  en- 
titled to  the  benefit  of  his  improvement,  although  not  to 
the  use  of  the  original  invention ;  nor  has  the  inventor  the 
right  to  use  his  improvement. 

That  a  process  was  known  and  in  successful  practice, 
for  making  artificial  slates,  in  Germany,  as  early  as  1812, 
we  cannot  doubt.    It  also  appears  that  an  analysis  and 
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publicatioD  was  made  of  the  invention,  in  the  literary  and 
scientific  journals  of  France,  in  the  year  1832;  and  it  was 
also  known  in  the  United  States.  The  usual  method  seems 
to  have  been  by  an  application  of  a  certain  composition 
described  to  you,  to  pasteboard,  or  to  a  combination  of 
wood  and  pasteboard.  If  you  are  to  believe  the  witnesses, 
Messrs.  Mentz  and  Luch,  this  composition  has  been  ap- 
plied directly  to  wood,  certainly  as  early  as  1841.  If  Mr. 
Luch's  testimony  is  entitled  to  regard,  pasteboard  has  been 
substituted  for  wood,  because  it  was  found  by  experience 
to  make  a  better  article. 

The  patent  is  for  a  wooden  writing  slate  of  a  variety  of 
colours,  formed  by  the  application  of  the  composition  to 
smooth  surfaces  of  wood  of  any  desired  size  and  thickness.  * 
The  present  patent,  being  of  wood,  would  seem,  if  you 
credit  the  witnesses,  to  be  neither  novel  nor  useful,  and 
therefore,  on  that  ground  alone,  the  plaintiff  would  not  be 
entitled  to  a  patent.  The  improvement  must  not  only  be 
now,  but  useful :  in  both  particulars  it  is  deficient.  It  would 
seem,  from  the  patent,  that  what  the  patentee  claims  as  his 
invention  or  discovery,  is  the  application  of  a  silicious 
composition  to  wood,  for  the  purpose  of  forming  a  wooden 
writing  slate.  But  whether  this  be  new,  or  an  improve* 
ment,  will  be  for  the  jury  to  determine.  Forming  a  variety 
of  colours  would  appear  to  be  of  no  sort  of  consequence ; 
that  would  be  a  very  small  operation,  which  would  not  of 
itself  entitle  the  plaintiff  to  a  patent. 

But,  it  is  said  there  is  an  improvement  in  the  composi- 
tion of  the  matter  of  which  the  slate  is  composed ;  if  so, 
the  plaintiff  is  entitled  to  a  patent.  If  the  materials  of 
which  it  is  composed  are  different — ^a  different  combina- 
tion or  compound — ^your  verdict  must  be  in  favour  of  the 
plaintiff.  Mere  colourable  or  slight  improvements  cannot 
affect  the  rights  of  the  original  inventors;  although  the 
jury  will  recollect,  that  it  does  not  depend  on  the  degree 
of  the  improvement ;  for  the  question  is,  is  it  a  useful  im- 
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provement?  But,  if  you  should  be  of  opinion,  that  the 
materials  which  enter  into  the  composition  are  substan- 
tially  or  essentially  the  same,  then  the  verdict  must  be  for 
the  defendant:  it  must  be  a  substantial,  material  improve- 
ment ;  mere  colourable  or  slight  improvements  cannot  af- 
fect a  person's  rights.  In  that  case,  the  patent  would  be 
worthless,  and  the  defendant  is  not  bound  to  pay  unless  he 
receives  some  equivalent.  The  defendant  is  not  bound  for 
moonshine.  On  this  point  of  the  case,  you  will  inquire  of 
what  materials  the  German  and  American  articles  are 
composed.  Is  the  groundwork  of  both  substantially  the 
same?  that  is,  is  each  composed  of  silex,  lampblack  and 
linseed  oil  ?  are  these  the  principal  ingredients  of  which 
each  of  the  compositions  is  formed  ?  If  they  are,  then  it 
is  no  improvement  for  which  a  patent  can  be  granted ;  the 
patent  is  void. 

Any  different  terms  or  names  to  substantially  the  same 
thing,  will  not  validate  the  patent.  As  it  must  be  a  sub- 
stantial, useful  improvement,  it  follows,  that  simply  changing 
the  form  or  position  of  any  machine  or  composition  of  mat- 
ter,  is  not  a  discovery  within  the  statute.  Nor  will  it  be 
so,  that  different  materials  are  used  in  a  composition  to 
produce  precisely  the  same  result.  It  is  not  every  altera- 
tion or  change  in  the  quantity  or  quality  of  a  composition 
which  will  entitle  a  person  to  a  patent.  For,  if  it  would, 
the  original  patent  would  be  worthless,  for  all  that  would 
be  necessary  would  be  to  change  the  proportion  to  destroy 
the  right  of  the  patentee.  The  question  is  not  whether  the 
compositions  are  identical,  but  are  they  substantially  the 
same  ?  This  is  a  question  of  fact,  which  the  jury  must 
decide.  The  question  is,  whether  the  patentee  is  the  in- 
ventor of  a  substantial  and  essential  improvement  in  the 
mode  of  making  artificial  slates ;  if  he  is,  the  plaintiff  is 
entitled  to  a  verdict  for  four  thousand  seven  hundred  dol- 
lars, with  interest  from  the  16th  of  March,  1845;  if  he 
is  not,  the  verdict  will  be  for  the  defendant. 
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But  the  plaintiff  contends  that  he  is  entitled  to  a  verdict, 
because,  whatever  may  have  been  the  fact  of  the  original 
invention,  the  patentee,  Stireet,  believed  himself  to  be  the 
original  discoverer  or  inventor  of  the  thing  thus  patented, 
and  that  it  has  not  appeared  that  the  same,  or  any  sub- 
stantial part  thereof,  had  before  been  patented  or  described 
in  any  foreign  publication.  That  although  the  composition 
may  have  been  applied  to  wood,  yet  no  application  has 
been  made  of  it  in  any  printed  publication.  Now,  admitting 
that  the  power  in  the  act  of  congress  applies  to  improve- 
ments, and  is  not  confined  to  an  original,  and  I  instruct 
you  it  does,  yet  the  testimony,  if  believed,  proves  that  the 
application  to  wood  is  not  an  improvement,  but  renders  the 
article  of  less  value,  for  reasons,  of  which  you  will  judge^ 
given  by  the  witnesses. 

It  is  the  opinion  of  the  court,  that  the  substitution  of 
wood,  instead  of  pasteboard,  is  not  such  an  improvement 
as  entitles  a  person  to  a  patent.  If  this  be  so,  whether 
used  in  this  country  before  1843,  would  seem  to  be  imma- 
terial. If  the  materials  of  which  the  composition  is  formed 
are  the  same,  a  substantial  part  has  been  described  in  a 
printed  publication. 

It  is  the  law  that  the  patentee  is  entitled  to  no  more  than 
his  improvement.  If,  therefore,  the  inventor  of  an  improve- 
ment obtain  a  patent  for  the  entire  machine  or  composi- 
tion, and  the  new  and  old  discoveries  are  incorporated  in 
his  specification,  the  invention  is  neither  novel  nor  his  own. 
The  patent  being  broader  and  more  extensive  than  the  in- 
vention, and  the  patentee  claiming  thereby  things  which 
are  the  invention  and  property  of  others,  it  is  totally  void. 
The  invention  must  be  substantially  new,  and  the  specifi- 
cation must  point  out  the  improvement  of  the  patentee,  so 
as  to  show  in  what  the  improvement  consists.  This  is 
law,  but  it  does  not  strike  me  that  the  specification  is  so 
defective  in  this  particular,  although  not  very  precise,  as 
that  I  should  be  justified  in  pronouncing  as  a  matter  of 
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law,  that  the  patent  was  null  and  void.  What  the  patentee 
has  described  and  desires  to  secure  by  the  letters  patent, 
is  a  wooden  writing  slate,  of  a  variety  of  colours,  formed 
by  the  application  of  the  composition  described  to  smooth 
surfaces  of  wood  of  any  desired  size  and  thickness.  This 
is  a  specification  which  will  support  the  patent  issued. 

The  only  question  which  you  will  have  to  decide,  is, 
whether  the  patentee  has  made  a  substantial,  material  im- 
provement of  an  article  known  and  used  before  the  date 
of  his  application  for  a  patent.  If  you  believe  he  has,  find 
for  the  plaintiff;  otherwise,  render  a  verdict  for  the  defend- 
ant. If  you  believe  that  the  improvement  is  new  and  use- 
ful, find  for  the  plaintiff;  if  otherwise,  find  for  the  defendant. 
'There  is  no  middle  course ;  the  plaintiff  is  entitled  to  the 
whole  amount  claimed,  or  nothing. 

It  is  not  my  intention  to  express  any  opinion  on  the 
question.  It  is  however  my  duty  to  say  to  you,  that,  on 
a  question  of  this  kind,  the  opinion  of  scientific  and  prac- 
tical men  is  entitled  to  great  weight,  although  by  no  means 
conclusive.  At  the  same  time,  you  will  recollect,  that  the 
burden  of  proof  is  thrown  upon  the  defendant. 

Verdict  for  defendant. 


Fleming  v.  The  Insurance  Co. 

[March,  1847.] 

A  judgment  of  non-suit  ordered  to  be  entered  on  motion  of  the  defendant,  by 
the  judge  presiding  at  the  trial  of  a  cause  in  the  district  court  for  the  city 
and  county  of  Philadelphia,  under  the  seventh  section  of  the  act  of  1 1th 
March,  1836,  is  not  a  bar  to  a  subsequent  action  brought  against  the  same 
defendant  by  the  same  plaintiff  for  the  same  cause. 

This  was  an  action  of  covenant,  brought  by  Joseph 
Fleming  to  the  use  of  John  M.  De  Bolle  against  the  Insu- 
rance Ck>rapany  of  the  state  of  Pennsylvania,  upon  a  policy 
of  insurance. 
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The  defendants  filed  several  special  pleas,  one  of  which 
stated,  in  substance,  that  a  former  action  of  covenant  upon 
the  same  policy,  for  the  same  cause,  had  been  brought  by 
the  same  plaintiff  against  the  defendants  in  the  district 
court  for  the  city  and  county  of  Philadelphia ;  in  which  the 
defendants  had  pleaded  non  infregerunt^  iicr.  that  upon 
the  trial  of  that  action,  after  the  plaintiff  had  produced  his 
evidence,  and  closed  his  case,  the  judge  presiding  at  the 
trial  had,  on  motion  of  the  defendants,  directed  a  non-suit, 
with  leave,  &c.,  under  the  7th  section  of  the  act  of  March 
11,  1836:  and  that  the  plaintiff  had  afterwards  moved  the 
court  in  banc  to  set  aside  the  said  judgment  of  non-suit, 
which  was  refused.  To  this  plea  the  plaintiff  demurred, 
and  the  defendants  joined  in  demurrer. 

The  7th  section  of  the  act  of  March  11,  1836,  Pur- 
don,  268,    is    as    follows: — "Whenever    the   defendant, 
upon  the  trial  of  a  cause  in  the  said  court,  shall  offer  no 
evidence,  it  shall  be  lawful  for  the  judge  presiding  at  the 
trial,  to  order  a  judgment  of  non-suit  to  be  entered,  if,  in 
his  opinion,  the  plaintiff  shall  have  given  no  such  evidence 
as  in  law  is  sufficient  to  maintain  the  action,  with  leave, 
nevertheless,  to  move  the  court  in  banc  to  set  aside  such 
judgment  of  non-suit ;  and  in  case  the  said  court  in  banc 
shall  refuse  to  set  aside  the  non-suit,  the  plaintiff  may  re- 
move the  record  by  a  writ  of  error,  into  the  supreme  court 
for  revision  and  reversal,  in  like  manner  and  with  like  effect 
as  he  might  remove  a  judgment  rendered  against  him  upon 

a  demurrer  to  evidence." 

C  IngersoU,  for  plaintiffs. — A  non-suit  is  not  a  bar  to 
another  action  for  the  same  cause.  Co.  Litt.  139  a;  Pur- 
don,  268;  3  Wils.  149;  Milchard  v.  Halsey,  6  Com.  Dig. 
277,  Pleader,  X.  4;  7  Bouv.  Bac.  Abr.  Pleas,  11,  p.  619. 

L.  A.  Scoitj  for  defendants. — This  is  not  the  ordinary 
non-suit,  which  is  a  mere  default,  3  Bl.Com.  376,  and  can- 
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not  be  forced  upon  a  plaintiff,  2  Binn.  234,  248;  1  Serg. 
&Rawle,360;  2  T.  R.  265;  3  Ad.  &  Ellis,  166;  and 
which  he  has  a  right  to  suffer  at  any  moment,  4  Watts, 
308;  9  W.  &  S.  153.  Here,  after  a  full  trial,  the  judgment 
of  the  court  was  against  the  plaintiff;  and  it  is  to  be  pre- 
sumed that  another  trial  must  result  in  the  same  way. 
There  is  no  allegation  of  accident  or  surprise.  A  writ  of 
error  will  lie  upon  the  judgment,  which  would  be  worse 
than  useless  if  the  plaintiff  can  recommence  his  action,  after 
the  judgment  is  affirmed.  2  Watts  108;  4  T.  R.  436. 
The  motion  for  a  non-suit  is  a  demurrer  to  the  evidence,  3 
W.  &  S.  14;  9  W.  &  S.  187;  Gould's  Pleading,  chap.  9, 
§  47,  &c.  The  plaintiff's  rights  are  pointed  out  by  the  act. 
The  right  to  a  jury  trial  is  not  touched  by  our  construction, 
and  the  act  saves  time. 

C.  Ingersollj  in  reply. — ^The  question  might  have  been 
different,  had  the  plaintiff  taken  a  writ  of  error.  The 
question  is  on  the  construction  of  a  statute,  and  the  argu- 
ment from  inconvenience  cannot  apply.  The  act  calls  it 
"a  judgment  of  non-suit," — the  right  to  a  jury  trial  would 
be  infringed  if  the  non-suit  were  held  to  be  final. 

The  following  opinion  was  delivered  by 

Gibson,  C.  J. — It  certainly  was  held  in  the  cases  quoted, 
that  a  motion  for  a  non-suit  under  this  statute,  is  like  a  de- 
murrer to  evidence ;  not,  however,  as  regards  the  effect  of 
the  judgment  consequent  upon  it,  but  as  regards  the  in- 
ferences that  may  be  made  from  the  evidence.  It  is  settled, 
that  the  court  may  infer  any  fact  from  it  which  a  jury  might 
infer,  or  which  a  demurrant  would  be  compelled  to  admit. 
What  next?  Should  the  evidence  still  be  insufficient  to 
make  out  a  case,  the  court  is  to  give  judgment,  not  for  the 
defendant,  as  in  the  case  of  a  demurrer,  but  of  non-suit. 
Now,  in  the  case  of  a  non-suit,  as  the  plaintiff  is  merely 
called,  and  his  silence  recorded,  there  is  strictly  no  judgment 
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at  all;  and  though  it  is  peremptory  in  attaint,  appeals  of 
felony,  and  in  one  or  two  other  cases  practically  unknown 
to  our  jurisprudence,  it  has  been  universally  understood  in 
Pennsylvania  to  be  no  bar  to  a  subsequent  suit  for  the  same 
cause.  Such  is  both  the  technical  and  the  popular  under- 
standing of  its  consequences.  It  is,  however,  called  a  judg- 
ment in  the  statute  under  consideration,  as  it  was  called  in 
the  14  6. 2,  c.  2,  which  enables  a  judge  at  nisi  prius  to  give 
judgment,  ^*  as  in  case  of  non-suit,"  when  a  plaintiff  refuses 
to  bring  on  his  cause  sent  down  for  trial  under  a  proviso 
rule.  Now  had  this  judgment  of  non-suit,  under  the  act  Of 
assembly,  been  intended  to  have  the  effect  of  a  judgment 
on  demurrer  to  evidence,  why  was  not  the  court  ordered  to 
give  judgment  directly  for  the  defendant,  which  would  have 
been  the  more  immediate  and  sensible  course  of  attaining 
the  end?  Or  why,  since  it  was  known  that  the  defendant 
might  attain  it  by  a  demurrer  to  evidence,  did  the  legisla- 
ture interfere  at  all  ?  Certainly  not  to  relieve  him  from  the 
risk  attendant  on  a  demurrer,  and  at  the  same  time  give 
him  the  benefit  of  it;  for  if  the  plaintiff  were  driven  to  the 
necessity  of  staking  his  case  on  the  court's  view  of  the  evi- 
dence, the  defendant  ought,  on  every  principle  of  reciprocity, 
to  do  the  same.  The  object  plainly  was  to  save  time  by 
compelling  a  plaintiff  who  could  show  no  case,  to  submit  to 
a  non-suit;  without  driving  the  defendant  to  the  perilous 
step  of  such  a  demurrer.  The  power  of  barring  the  plain- 
tiff's access  to  the  jury,  is  an  arbitrary,  though  a  necessary 
one ;  and  as  it  derogates  in  some  measure  from  a  constitu- 
tional right,  it  is  not  to  be  enlarged  by  construction.  It  is 
true  that  the  defendant  could  have  barred  it  to  the  same 
extent  by  a  demurrer  to  evidence;  but  this  is  attended  with 
so  much  risk,  that  resort  is  seldom  had  to  it,  and  it  can 
scarce  be  said  to  be  a  practical  impediment  to  trial  by  jury. 
By  reason  of  this,  the  parties  often  went  to  the  jury  with  a 
flourish  of  trumpets,  when  there  really  was  nothing  to  try ; 
to  remedy  which,  the  legislature  directed  the  judge  to  step 
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in  and  turn  the  plaiatiff  oat  of  court,  not  depriviug  bitn  of 
his  writ  of  error,  or  a  right  to  go  before  another  jury  with 
a  better  case.  It  is  said  there  may  be  reason  for  allowing 
such  a  right  to  a  plaintiff  who  has  been  driven  to  a  volun- 
tary non-suit  by  accidental  inability  to  bring  forward  the 
whole  strength  of  his  case,  occasioned  by  accident  and  sur- 
prise, which  does  not  exist  in  the  case  of  one  who  has  de- 
liberately brought  it  forward  and  failed.  But  how  does  it 
appear  that  the  latter  is  not  equally  prevented  and  taken 
by  surprise,  when  he  is  tripped  up  the  instant  he  has  closed 
his  evidence  ?  The  former  may  not  only  deliberately  go 
before  the  jury  with  his  case,  but  take  the  opinion  of  the 
judge  on  it,  and  a  non-suit,  even  when  the  jury  are  ready 
to  deliver  their  verdict.  It  may  be  said  that  this  is  not  by 
statute,  but  by  the  course  of  the  common  law ;  but  it  is  not 
entirely  so. 

The  ^^act  further  to  regulate  proceedings  in  courts  of 
justice,"  allows  him  to  suffer  a  non-suit  at  the  latest  moment; 
and  yet  no  one  has  ever  dreamt  that  it  precludes  a  second 
action  for  the  same  cause.  The  privilege  would  be  a  barren 
one  if  it  did;  and  this  shows  that  the  legislature  has  not 
viewed  a  non-suit  as  a  judgment  to  that  effect.  Why  then 
should  it  be  supposed  that  a  different  effect  was  intended 
to  be  given  to  an  involuntary  non-suit,  which  precludes 
every  thing  like  deliberation?  It  is  a  rule  of  construction, 
that  statutes  are  to  be  interpreted  as  near  as  maj  be  to  the 
principles  of  the  common  law;  and  technical  terms  are  to 
be  understood  in  their  technical  sense,  unless  it  clearly  ap- 
pear by  the  context  that  they  were  intended  to  be  under- 
stood on  a  different  one.  ^^  It  is  to  be  presumed  that  the 
legislature  know  how  to  use  terms  applicable  to  the  subject 
matter,"  Dwarris  707;  and  in  this  instance  it  doubtless 
knew  the  technical  consequences  of  the  judgment  it  pre- 
scribed.   The  plea  is  therefore  bad. 

Demurrer  sustained,  and  judgment  of  respondeat  ouster.* 

*  BonrnonTille  v.  €k)odaIl,  10  Barr  133. 
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Dailey  v.  Beck's  Executors. 

[Maach,  1847.] 

//  aeniw,  that  ft  eonveyance  of  a  lot,  on  gronnd  rent,  described  as  "hounded  on 
the  aoiUh  by  Beck  ttreet^  to  be  laid  open Jifty  feet  tvideyfrom  Sixth  itreet  to  Seventh 
Bireei,'^  created  a  covenant  that  the  street  should  be  opened  of  that  width 
to  giye  access  to  the  lot;  and  that  snch  covenant  while  it  remained  un- 
broken ran  with  the  land. 

Bot  an  action  for  a  breach  of  such  covenant  could  be  maintained  only  by  him 
who  was  the  owner  at  the  time  of  the  breach,  and  not  by  a  subsequent 
grantee. 

Tms  was  an  action  of  covenant  brought  by  Michael 
Dailey  and  others,  against  the  executors  of  Paul  Beck,  de- 
ceased, under  the  following  circumstances. 

On  the  first  of  November,  1796,  Paul  Beck  and  wife  con- 
veyed to  Taylor  &  Black,  a  certain  lot  described  in  the 
deed  as  **  bounded  on  the  south  by  Beck  street,  to  be  laid  open 
fifty  feet  wide,  from  Sixth  street  to  Seventh  street,''  reserving 
ground  rent.  The  plaintiffs  deduced  their  title  regularly 
from  Taylor  &  Black,  and  contended  that  the  words  in  the 
deed  amounted  to  a  covenant  on  the  part  of  Mr.  Beck,  to 
open  Beck  street,  fifty  feet  wide,  between  Sixth  and  Seventh 
streets. 

The  defendants  pleaded  non  est  factum^  non  infregitj  S^c. 

They  also  pleaded  specially,  that  the  breach  of  the  cove- 
nant, if  any,  occurred  before  the  seizin  of  the  plaintiff;  that 
the  ground  through  which  Beck  street  was  to  have  been 
opened,  had  been  permanently  converted  to  other  uses  than 
those  of  a  street. 

They  also  pleaded  a  release  from  each  of  the  parties  suc- 
cessively seized  of  the  premises,  and  the  statute  of  limitations. 

The  case  was  argued  on  a  demurrer  to  these  pleas. 

Hare^  in  support  of  the  demurrer,  cited  9  B.  &  C.  503 ; 
17  Wendell  136;  Dyer  337;  1  Maule  &  S.  355;  4  Maule 
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&S.  53;  5TauDtoD4l8;   I  Smith's  Leading  Cases  82; 
Peck  106;  and  Paige  359. 

E.  Lewis  and  F.  W.Huibell,  contra: — 7  Bing.  682;  3 
B.  &  C.  332;  3  Camp.  514;  16  Wendell  531 ;  2  Whart. 
123;  Cromp.  &  Meeson  644;  II  Mass.  306;  16  Mass.  161; 
16  Wend.  16. 

Gibson,  C.  J. — The  bent  of  my  mind  is,  that  the  words 
relied  on,  create  a  covenant,  though  I  have  no  little  doubt 
on  the  subject.  They  appear  to  have  been  intended  for 
more  than  description ;  for  it  seems  to  have  been  a  sub- 
stantial part  of  the  contract,  that  the  street  should  be  opened 
to  give  access  to  the  lot,  without  which  it  would  have  been 
of  little  value.  It  is  described  as  bounded  on  the  south 
"  by  Beck  street,  to  be  laid  open  fifty  feet  wide,  from  Sixth 
to  Seventh  Street."  And  the  specification  of  the  width 
seems  to  be  matter  of  stipulation  rather  than  of  description.*^ 
I  am  of  opinion  too,  that  this  covenant  while  it  remained 
unbroken  ran  with  the  land,  though  it  related  not  to  any 
thing  to  be  done  on  the  lot.  But  it  is  admitted  by  the 
pleadings,  that  it  was  broken  in  the  time  of  the  original 
grantors,  and  long  before  the  plaintiffs  purchased  the  pro- 
perty, and  as  there  could,  from  the  very  nature  of  the  co- 
venant, be  but  one  breach  of  it,  there  could  be  but  one 
satisfaction.  If  there  could  be  more,  every  succeeding  day 
would  give  a  new  cause  of  action,  and  subject  the  grantor 
to  interminable  litigation.  It  results,  that  the  whole  injury 
was  to  be  compensated  in  one  action ;  and  consequently 
that  it  could  be  maintained  only  by  him  who  was  owner 
at  the  time  of  the  breach. 

Demurrer  to  the  fifth  plea  sustained,  but  the  demurrers  to 
the  other  pleas  overruled;  and  judgment  for  the  defendant.* 


*  In  Bellinger  7.  TTie  Union  Burial  Ground  Society,  10  Barr  135,  the  supreme 
court  determined  that  a  sale  of  a  lot  by  a  plan,  on  which  a  public  atreet  is 
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Com.  ex  rel.  Keller  v.  Roberts. 

[April,  1847.] 

The  legislatare  can  compel  witnesses  to  answer  questions,  the  answers  to 
which  may  not  show  them  to  be  criminal,  but  may  involve  them  in  shame 
and  reproach :  therrfor€f  a  witness  may  be  compelled  to  answer,  under  the 
act  of  16th  March,  1847,  whether  he  has  purchased  lottery  tickets  from 
the  defendant. 

This  was  a  habeas  corpus^  directed  to  Edward  Roberts,  a 
constable.  It  appeared  that  one  Edward  Parker  had  been 
charged,  before  Alderman  Brazer,  with  the  offence  of  sell- 
ing lottery  tickets ;  on  the  hearing  of  which  case  the  re- 
lator, Peter  Keller,  was  called  as  a  witness.  The  follow- 
ing question  was  asked  him : — ^^  Did  you  ever  purchase  any 
lottery  tickets  from  the  defendant  ?" — which  he  refused  to 
answer,  alleging  that  his  answer  to  the  question  would  in- 
volve him  in  shame  and  reproach.  Whereupon,  the  alder- 
man committed  him  until  he  should  fully  answer. 

The  act  of  16th  March,  1847,  {Pamph.p.476,)  provides 
that  *'the  purchaser  of  any  such  lottery  ticket  shall  not  be 
held  liable  to  punishment  by  this  or  any  other  law  of  the 
state,  but  shall  be  a  competent  witness  in  the  cause  J*^ 

laid  out  as  one  of  the  bonndaries,  and  a  conveyance  describiog  it  as  a  lot  "  on 
Washington  street,  as  the  same  shall  hereafter  be  opened — and  bounded  on 
the  south  by  said  Washington  street,"  does  not  create  a  covenant,  on  which 
the  grantors  are  liable ;  where  the  street  was  subsequently  vacated  by  legis- 
lative authority,  and  the  grantors  entered  upon  and  occupied  the  land  over 
which  it  was  laid  ont.  Mr.  Justice  Coulter  said — "the  words  must  be  under- 
stood to  fix  the  terminus  of  the  grant,  and  not  a  covenant  that  the  public 
should  keep  the  street  open  for  ever — but  even  npon  the  concession  of  a 
covenant,  it  would  seem  that  the  defendants  are  discharged ;  the  act  alleged 
to  be  a  disturbance  or  breach,  is  the  act  of  the  legislature,  the  sovereign 
power  in  the  state — to  whose  acts,  when  within  the  pale  of  the  constitution, 
all  persons  owe  obedience  as  the  law  of  the  land." 

An  action  for  the  breach  of  the  building  covenant  in  a  ground  rent  deed, 
cannot  be  maintained  by  the  assignee  of  the  ground  rent,  which  was  assigned 
to  him  after  the  breach  occurred.  Fuher  v.  Lewu,  3  Penn.  L.  J.  81. 
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Doran^  for  the  relator,  argued, — 1.  That  the  act  of  as- 
sembly does  not  relieve  the  purchasers  of  tickets  from  their 
liability  for  the  purchase  of  any  other  ticket  than  that 
which  forms  the  subject  of  the  indictment.  That  the  acts 
of  1762  and  1833,  making  the  sale  or  purchase  of  tickets 
a  crime,  was  still  in  force ;  and  if  a  person  testified  that  he 
bought  any  othlsr  ticket  than  that  which  forms  the  subject 
of  the  indictment,  he  could  be  punished  therefor.  2.  That 
the  answer  might  involve  him  in  shame  and  reproach. 

ChampneySj  attorney  general,  examined  at  length  the  doc- 
trine of  privilege  as  laid  down  by  the  English  and  Ameri- 
can authorities. 

Rogers,  J. — The  constitution  provides  that  no  person 
shall  be  compelled  to  give  evidence  against  himself.  If  the 
question  were,  as  to  whether  he  had  committed  murder, 
felony,  or  other  crimes  against  the  law  of  nature,  he  wOuld 
be  protected.  But  the  legislature  can  compel  witnesses  to 
answer  questions,  the  answers  to  which  may  not  show 
them  to  be  criminal,  but  inay  involve  them  in  shame  and 
reproach.  The  prohibition  against  the  sale  of  lottery  tick- 
ets is  a  statutory  ofience  only.  The  purchase  and  sale  of 
them  was  formerly  recognised  by  our  laws,  and  is  still 
sanctioned  in  many  states  of  the  union.  Apart  from  the 
legislative  prohibition,  founded  in  public  policy,  no  disgrace 
could  be  attached  to  those  who  buy  or  sell  them.  If  the 
relator  were  fraudulently  insolvent,  in  consequence  of  the 
purchase  of  lottery  tickets,  and  he  were  asked  if  such  was 
not  the  cause  of  his  failure,  he  could  not  be  compelled  to 
answer.  The  act  of  assembly  applies  to  such  a  case  as 
the  present :  the  prisoner  is,  therefore,  remanded,  until  the 
question  is  answered.    Relator  remanded. 

Mr.  Keller  gave  security  for  his  future  appearance  be- 
fore the  alderman,  to  answer  the  question. 
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Commonwealth  v.  O'Donnell. 

[Apeil  29, 1847.J 

The  legislature  may  incorporate  aliens,  notwithstanding  their  adverse  al- 
legiance: the  existence  of  adverse  allegiance  goes,  not  to  the  power  of  the 
legislature,  but  to  the  propriety  of  its  exercise. 

Aliens  cannot  be  incorporated  under  the  proTisions  of  the  act  of  6th  April,179L 

la  quo  wanrnUOf  where  there  are  issues  as  well  of  law  as  of  foot,  after  judg- 
ment for  the  respondents  on  demurrer,  the  complainants  cannot  discontinue 
without  the  consent  of  the  opposite  party. 

This  was  a  quo  UDarranto,  issued  in  the  name  of  the  com* 
monwealth,  at  the  relation  of  the  county  of  Philadelphia, 
against  Nicholas  O^Donnell,  John  O'Donnell,  and  John 
Hughes,  under  the  following  circumstances : 

On  the  10th  November,  1804,  Michael  Hurley,  Matthew 
Garr  and  John  Rossiter  were  incorporated,  under  the  act 
of  6th  April,  1791,  by  the  style  and  title  of ''The  Brothers 
of  the  Order  of  Hermits  of  St.  Augustine.'*  The  charter 
provided  that  there  should  be  an  annual  election  of  from 
two  to  five  clerks,  or  priests  of  the  order,  who  should  be 
thereby  constituted  membera  of  the  corporation.  This 
annual  election  having  been  neglected  for  many  years,  and 
Matthew  Carr  and  John  Rossiter  being  deceased,  on  the 
11th  June,  1832,  an  act  of  assembly  was  passed,  (Pamph. 
Laws,  p.  606)  authorizing  Michael  Hurley  to  elect  two  or 
more  additional  permanent  members  of  the  corporation, 
possessing  the  qualifications  required  by  the  charter;  dis- 
continuing the  annual  election  of  members,  and  confirming 
the  charter  in  all  other  particulars. 

The  church  of  St.  Augustine  having  been  destroyed  by 
a  mob  in  1844,  suit  was  brought  against  the  county,  and 
this  writ  of  quo  warranto  was  taken  to  test  the  authority  of 
the  defendants  to  act  as  corporators. 
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The  defendants  in  their  pleas  alleged  that  they  were  the 
present  members  of  the  corporation,  legally  chosen,  under 
their  charter,  and  the  replications  did  not  deny  their  citi- 
zenship. Issues  of  fact  were  taken  as  to  whether  the  ori- 
ginal charter  was  duly  granted  under  the  act  of  1791; 
whether  the  annual  income  of  the  corporation  exceeded 
five  hundred  pounds,  to  which  they  were  limited  by  the 
charter;  and  whether  the  defendants  were  duly  elected  and 
qualified.  The  defendants  demurred  specially,  upon  the 
ground  of  duplicity,  to  allegations  in  the  replications,  that 
Carr,  Rossiter  and  Hurley  were  not  citizens  of  Pennsyl- 
vania in  1804  and  1832.  And  general  demurrers  were 
filed  to  the  following  replications. 

1.  That  the  corporation  is  a  foreign  society  and  order, 
instituted  by  a  foreign  potentate,  (the  pope  of  Rome,) 
holding  all  the  estates  and  property,  offices,  franchises, 
privileges  and  powers,  of  which  they  are  seized  or  possessed 
under  the  said  foreign  potentate,  and  liable  to  be  dissolved 
and  destroyed  by  him. 

2.  That  the  said  Carr,  Rossiter  and  Hurley,  when  they 
signed  the  act  of  incorporation,  were  Roman  catholic 
priests,  liable  to  be  removed  from  said  office  by  the  bishop 
of  the  diocess,  or  the  pope ;  and  that  the  said  bishop  was 
liable  to  be  removed  by  the  pope;  and  that,  at  the  time  of 
signing,  they  were  under  the  following  obligation  and  oath, 
viz.  ^*  that  they  did  promise  and  swear  true  obedience  to 
the  Roman  bishop,  the  successor  of  St.  Peter,  the  prince 
of  the  apostles,  a  nd  yicar  of  Jesus  Christ,  to  wit,  the  pope 
of  Rome." 

3.  That  the  said  Carr,  Rossiter  and  Hurley,  when  they 
signed  the  said  act  or  instrument  of  incorporation,  were 
members  of  the  foreign  order  of  ^^  Fraires  ordinis  eremita'' 
rum  Sancti  Augustini;^^  which  said  order  was  under  a  su- 
perior residing  in  foreign  parts,  out  of  the  limits  and  juris- 
diction of  the  United  States,  to  wit,  in  the  city  of  Rome; 
and  owing  allegiance  to  a  foreign  potentate,  to  wit,  the 
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pop6  of  Rome.  And  that  they  were  liable  to  be  removed 
from  the  office  and  membership  of  the  said  order,  at  the 
will  and  pleasure  of  the  said  superior ;  and  that  they  were 
under  an  oath  of  obedience  to  the  said  superior. 

4.  That  the  said  corporation  have  not  kept  up  a  succes- 
sion of  corporators,  according  to  law,  but  have  allowed  the 
same  to  be  destroyed ;  and  the  corporate  offices,  franchises 
and  privileges  to  become  extinct. 

H.  J.  Williams^  (with  whom  was  W.  A.  Stokes)  argued 
for  respondents. 

P.  A.  Browne^  for  relators,  argued  the  following  points : 
Can  a  foreign  order,  instituted  by  a  foreign  potentate,  who 
hold  all  their  estate,  franchises  and  powers  under  such 
foreign  potentate,  and  are  liable  to  be  dissolved  by  him, 
be  incorporated  under  the  act  of  1791  ?  Can  three  catho- 
lic priests,  who  are  liable  to  be  removed  from  their  offices 
at  the  will  of  the  bishop  or  of  the  pope,  and  who  have 
sworn  true  obedience  to  the  pope,  be  so  incorporated? 
Can  three  catholic  priests,  members  of  a  foreign  order  of 
monks,  created  and  existing  in  foreign  parts,  under  a  su- 
perior there  residing,  and  owing  allegiance  to  a  foreign 
potentate,  and  which  priests  are  liable  to  be  removed  from 
the  order  at  the  will  of  the  said  foreign  superior,  to  whom 
they  have  taken  an  oath  of  obedience,  be  so  incorporated  ? 
Is  the  charter  destroyed  by  the  members  neglecting  to  keep 
up  a  succession?  And  has  the  act  of  11th  June,  1832,  by 
declaring  that  the  charter^  so  far  as  the  same  uhxs  not  thereby 
altered  and  amended^  should  be  and  luas  thereby  confirmed^ 

and  should  continue  in  full  force  and  virtue^  cxxteA  all  these 
defects  ? 

The  court  declined  hearing  W.  M.  Meredith,  in  reply; 
and  the  following  opinion,  on  the  issues  of  law,  was  deli- 
vered by 
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Gibson,  C.  J. — If  the  question  stood  on  the  act  of  1791 » 
I  should  hold  the  charter  to  be  invalid.  The  efforts  of  the 
commonwealth  have  been  mainly  directed  to  show  that  the 
original  corporators  were  not  citizens  of  Pennsylvania^ 
within  the  intent  of  the  statute.  Probably  they  were  not, 
but  the  charter  was,  in  any  event,  forfeited,  by  reason  that 
the  succession  had  not  been  regularly  kept  up.  The  con- 
gregation conceded  this,  when,  in  1832,  it  procured  a 
statute  to  fill  up  the  gap.  The  legislature  not  only  enacted 
it,  but  authorized  the  survivor  of  the  original  corporators 
to  elect  and  join  to  himself  two  or  more  permanent  corpo^ 
rators,  possessing  the  qualifications  required  by  the  charter. 
This  gave  the  corporation  a  new  siatus^  and  operated  as  a 
confirmation  of  it,  at  least  from  that  time.  The  replica- 
tions do  not  deny  that  the  succession  has  since  been  regu- 
larly kept  up,  by  filling  the  vacancies  with  citizens  of  Penn- 
sylvania. If,  then,  the  legislature  had  competent  power  to 
enact  the  statute,  the  corporation  is  a  valid  one,  and  the 
predecessors  of  the  respondents  were  legally  chosen  per- 
manent corporators,  in  1832;  Mr.  Hurley  being  appointed 
by  the  legislature  itself.  It  is  immaterial  how  invalid  the 
charter  had  previously  been,  for  the  respondents  do  not 
rely  on  it,  and  recourse  has  been  had  to  it  only  as  matter 
of  inducement.  Do  any  of  the  replications  answer  the 
whole  plea?  None,  unless  the  legislature  had  not  power 
to  enact  the  statute  of  confirmation.  I  am  not  aware  of 
any  constitutional  objection  to  it.  The  legislature  may 
certainly  incorporate  foreigners,  notwithstanding  their  ad- 
verse allegiance.  And  it  might  have  dispensed  with  the 
qualification  of  citizenship  in  the  amended  charter:  but  it 
did  not.  Now,  the  inclination  of  my  mind  is,  that  the  ex- 
istence of  adverse  allegiance  goes,  not  to  the  power  of  the 
legislature,  but  to  the  propriety  of  its  exercise.  I  would 
not,  in  an  inferior  court,  declare  the  statute  to  be  invalid. 
As  the  replications  do  not  answer  the  pleas,  the  demurrers 
are  sustained,  and  judgment  is  rendered  for  the  respondents. 
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Subsequently,  the  prothonotary,  by  direction  of  the  com- 
plainant, entered  a  discontinuance,  which  the  respondents 
treated  as  a  nullity,  and  the  case  was  placed  on  the  trial 
list,  for  September  term,  1847.  When  reached,  Mr.  Horn 
R.  Kneassj  for  the  complainant,  stated  that  the  case  had 
been  settled  and  discontinued,  and  objected  to  going  to 
trial.  Mr.  Stohes^  for  the  respondents,  denied  the  right  of 
the  complainant  to  discontinue,  without  the  consent  of  the 
opposite  party,  after  judgment  for  them  on  demurrer;  and 
asked  for  a  trial  of  the  issues  of  fact  by  a  jury. 

Rogers,  J. — Ruled,  that  the  discontinuance  was  void ; 
and  the  case  then  went  on,  and  a  verdict  was  rendered,  on 
all  the  issues  of  fact,  in  favour  of  the  respondents.* 

*  A  discoDtinnanoe  can  only  be  entered  by  leare  of  the  court;  in  England, 
thie  leave  is  obtained  on  motion,  in  the  first  instance;  and  here  it  is  taken 
without  the  formality  of  an  application,  but  subject  to  be  withdrawn  on  cause 
shown  for  it;  that  is  the  whole  difference :  the  act,  when  the  propriety  of  it 
ie  contested,  must,  in  the  one  shape  or  in  the  other,  haye  the  sanction  of  the 
court.    SchwflkiU  Bank  y.  Macakster^  6  W.  &  S.  149. 
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Hermits  of  St-  Augustine  v.  The  County. 

[NOTBMBKS,  1847.] 

Mere  poesession  of  personal  property,  is  OTidenoe  of  ownership,  and,  in  the 
absence  of  contrary  evidence,  is  to  be  held  conclusive. 

The  word  "persons,"  as  used  in  the  act  of  assembly  of  May  31, 184l9is  to  be 
construed  to  mean  corporations  as  well  as  individuals. 

Exemplary,  or  vindictive  damages,  cannot  be  given  in  an  action  against  the 
county;  damages  to  the  full  extent  of  the  injury  inflicted  should,  however, 
be  allowed. 

The  law  does  not  require  a  plaintiff  in  an  action  brought  against  the  county 
for  damages,  suffered  by  the  violence  of  a  mob,  to  prove  every  article  de- 
stroyed ;  a  general  estimate  will  be  sufficient  to  submit  to  a  juiy. 

In  an  action  of  this  kind  against  the  county,  the  jury  may  allow  as  damages 
the  full  value  of  the  property  at  the  time  of  its  destruction,  with  interest 
added  to  the  time  of  their  verdict. 

Whether  such  additional  allowance  can  be  made  as  interest. — Quere? 

This  was  an  action  of  trespass  on  the  case,  brought  under 
the  provisions  of  an  act  of  assembly,  passed  on  the  31st 
May,  1841,  against  the  county  of  Philadelphia,  to  recover 
damages  for  property  destroyed  by  a  riot.  The  declaration 
was  in  four  counts,  and  set  forth  the  ownership  of  the  pro- 
perty, real  and  personal,  its  destruction  by  a  mob,  and  its 
value.  In  one  count  it  was  alleged  that  there  was  no 
knowledge  on  the  part  of  the  plaintiffs  of  an  intention  to 
attack  the  property,  in  another,  that  notice  was  given  to 
the  sheriff,  and  in  a  third,  that  there  was  no  time  to  give 
such  notice. 

It  appeared  in  evidence  that  St.  Augustine's  church, 
situated  in  Fourth  street,  between  Race  and  Vine,  and  a 
house  situated  on  the  back  part  of  the  same  lot,  and  fronting 
on  Crown  street,  together  with  much  furniture,  and  other 
personal  property  in  the  church  and  house,  had  been  de- 
stroyed by  a  mob  on  the  night  of  the  8th  of  May,  1844. 

A  number  of  witnesses,  were  called  on  the  part  of  the 
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plaintiffs,  to  show  the  destruction  by  the  mob,  the  value  of 
the  church  and  house,  as  well  as  that  of  their  contents, 
which  consisted  principally  of  an  organ,  and  other  property 
in  the  church,  and  a  theological  library,  furniture,  &c.,  in 
the  house. 

The  defence  attempted  to  show,  that  the  property  was 
greatly  over-valued,  and  that  the  plaintiffs  had  such  know- 
ledge of  the  intended  attack,  as  made  it  necessary  to  a  re- 
covery, that  they  should  give  notice  to  the  sheriff  of  the 
county,  or  the  alderman  or  constable  of  the  ward  in  which 
the  property  was  situated,  which  had  not  been  done. 

They  called  a  witness  to  prove,  that  on  the  afternoon  of 
the  8th  May,  1844,  the  keys  of  the  church  and  house  had 
been  placed,  with  all  the  property  claimed  for,  in  the  pos- 
session of  John  M.  Scott,  Esq.,  Mayor  of  Philadelphia. 
But  it  being  objected  that  it  was  not  shown  that  this  was 
done  by  either  of  the  corporators,  the  evidence  was  rejected. 

Much  other  evidence  was  offered  which  was  rejected  by 
the  learned  judge,  and  the  question  was  thus  narrowed  to 
the  amount  of  damages,  and  the  technical  construction  of 
the  act  of  assembly. 

The  jury  were  addressed  by  Stokes,  Williams,  and  Mere- 
dithj  for  the  plaintiffs;  and  by  Kneass,  and  H.  M.  PhilUps, 
for  the  defendants. 

Rogers,  J. — ^Gentlemen  of  the  jury, — ^The  question  before 
you  is  one  almost  exclusively  of  fact;  it  is,  therefore,  one 
for  you,  not  for  me  to  determine.  Before  delivering  the 
case  to  you,  however,  it  will  be  necessary  for  me  to  make 
a  few  remarks.  This  is  an  action  on  the  case  brought  for 
the  purpose  of  recovering  compensation  for  damages  done 
to  the  plaintiffs'  property,  by  a  lawless  mob,  during  the 
month  of  May,  1844. 

The  action  has  been  brought  under  an  act  of  assembly 
passed  in  the  year  1841.  Other  acts,  on  the  subject  of 
mobs,  had  existed  previously  to  this,  but  may  be  considered 
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as  having  been  repealed  by  it  Independently  of  the  act 
of  1841,  no  right  of  action  exists  against  the  county.  It 
provides,  that  when  buildings  or  other  property  within  the 
county  of  Philadelphia  shall  be  destroyed  by  a  riot  or 
violence,  the  persons  injured  may  bring  suit  against  the 
county,  for  the  injury  they  have  sustained.  [The  learned 
judge  here  stated  the  provisions  of  the  act  of  assembly.] 

It  has  been  in  evidence,  that  the  plaintiffs'  property  was 
destroyed,  both  real  and  personal ;  the  defendants  have  ad- 
mitted the  destruction  of  the  real,  but  have  made  various 
objections  to  being  held  responsible  for  the  personal  pro- 
perty. It  has  been  said,  that  although  the  articles  specified 
as  having  been  destroyed,  may  have  been  in  the  house,  it  is 
not  certain  that  they  all  belonged  to  plaintiffs,  and  that  the 
county  may,  at  a  future  day,  be  compelled  to  pay  for  some 
of  them  again.  For  all  the  purposes  of  this  suit,  the  plain- 
tiffs were  the  owners;  they  were  in  possession;  and  pos- 
session of  personal  property  is  evidence  of  ownership,  and 
in  the  absence  of  contrary  evidence,  is  to  be  held  conclusive. 
This  contradictory  proof  must  come  from  the  other  side. 
No  attempt  has  been  made  to  show  that  the  plaintiffs  were 
guilty  of  any  improper  or  illegal  conduct,  and  the  defendants 
have  failed  to  prove  any  knowledge  on  the  part  of  the  plain- 
tiffs; they,  therefore,  have  a  clear  right  to  maintain  this 
suit,  and  to  recover  damages  against  the  county. 

The  act  of  assembly  uses  the  expression,  **  persons.''  I 
cannot  instruct  you,  as  I  have  been  requested,  that  persons 
does  not  mean  corporations ;  it  does  bear  that  interpretation, 
and  has  been  so  construed  by  the  supreme  court  of  this 
state,  as  well  as  elsewhere.  There  is  nothing  then  in  the 
way  of  the  plaintiffs'  recovery,  the  only  question  is  as  to 
the  amount  of  the  damages. 

The  act  of  assembly  has  been  carefully  drawn,  and  is 
wise,  just,  and  beneficial  in  its  character.  It  is  just,  be- 
cause it  is  the  duty  of  the  county  to  protect  its  citizens 
against  lawless  violence,  and  if  it  does  not  do  this,  to  make 


AT  PHILADELPHU.  119 

[Hennita  of  St.  Augustine  v»  The  County.  ] 

reparation  for  the  injury  which  they  may  sustain  from  such 
violence.  If  the  act  is  always  rigidly  enforced  when 
violated,  the  effect  will  be  found  highly  beneficial.  If  law- 
less individuals  are  made  to  understand  that  the  result  of 
their  violence  will  recoil  upon  themselves,  they  will  pause 
in  their  career.  The  plaintiffs  should  have  ample  compen- 
sation for  the  injury  they  have  sustained  from  the  riot  of 
May,  1844. 

If  this  action  were  against  the  rioters  and  not  against 
the  county,  I  would  instruct  you  to  give  exemplary  da- 
mages ;  these,  however,  you  cannot  give  against  the  county, 
but  damages,  to  the  full  extent  of  the  injury,  you  should 
give.  It  is  reasonable  and  proper,  that  allowance  should 
be  made  for  any  seeming  defect  in  the  plaintiffs'  evidence, 
caused  by  the  violence  of  the  mob.  The  law  does  not  re** 
quire  the  plaintiffs  to  prove  every  article  destroyed,  you 
will  be  justified,  therefore,  in  attending  to  the  general  esti- 
mate of  the  plaintiffs'  damages.  It  is  a  matter  to  be  con- 
sidered, from  necessity,  in  mass,  and  not  in  detail.  A 
classification  has  been  made  of  the  different  kiods  of  pro- 
perty lost  by  the  plaintiffs.  1st.  The  church.  2d.  The 
house  in  Crown  street.  3d.  The  library,  4th.  The  furni- 
ture and  fixtures  of  the  house  in  Crown  street.  5th.  The 
furniture  of  the  church.  6th.  The  organ.  [His  honour 
then  reviewed  the  testimony  which  had  been  given  under 
each  of  these  heads,  and  charged  the  jury  that  the  plaintiffs 
had  fully  made  out  their  claim.] 

The  only  matter  remaining,  is  as  to  the  allowance  of 
interest.  In  a  case  like  this  against  the  county,  I  have 
said  exemplary  or  vindictive  damages  cannot  be  given. 
Whatever  is  allowed  by  you  over  the  amount  claimed,  will 
be  regarded,  not  as  vindictive  damages,  therefore,  but  as 
compensation. 

I  do  not  instruct  you  to  give  interest;  you  certainly  may 
do  so  in  the  way  of  compensation,  and  I  think  you  should 
do  so,  but  this  I  advise,  I  do  not  instruct  you.    Unless 
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such  a  course  is  adopted  in  similar  cases,  trials  will  always 
be  postponed,  and  injustice  done.  Fifty  thousand  dollars 
paid  to  the  plaintiffs  now,  will  not  be  equal  to  the  same 
amount,  if  it  had  been  paid  years  ago:  the  accruing  in- 
terest is  lost.  As  an  act  of  justice,  then,  reparation  should 
be  made  for  this  loss,  and  it  is  your  duty  to  repair,  as  far 
Ab  you  can,  the  mischief  done  by  a  lawless  mob. 

The  proper  measure  of  damages,  then,  is  the  full  value 
of  the  property  of  the  plaintiffs,  destroyed  in  May,  1844, 
with  an  amount  equal  to  interest  added ;  calculated  either 
from  that  time,  or  from  the  commencement  of  the  suit  in 
May,  1845.  I  would  prefer  that  you  should  have  been 
permitted  to  assess  this  amount  as  interest,  separately 
from  the  amount  of  the  value  of  the  property  destroyed,  so 
that  the  supreme  court  might  say,  whether  interest  can  be 
allowed ;  but  this  course  is  objected  to  by  the  defence,  and 
therefore  cannot  be  followed.    I  leave  the  case  with  you. 

The  jury  gave  a  verdict  for  $47,433  88.* 

*  A  monidpal  corporation  id  included  within  the  term  "person  or  persons/' 
authorized  by  the  act  of  Slst  May,  1841,  to  bring  suit  against  the  county  of 
Philadelphia,  for  injury  to  its  property  by  a  mob.  CkMnmisnonen  of  Kensington 
y.  The  County  of  PhUade^a^  1  Harris  76.  By  the  act  of  20th  March,  1849, 
the  provisions  of  the  act  of  1841  are  extended  to  the  county  of  Allegheny. 
Pan^h,p,  184. 
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St  Michael's  Church  v.  The  County. 

[DkcsmbbRj  1847.] 

The  words  fMraofi  or  penom^  as  used  in  the  act  of  assembly  of  May  31,  1841, 
include,  as  'well  corporations  for  religious  purposes,  as  individuals. 

Upon  knowledge  of  an  intention  to  attack  or  destroy  his  property,  it  is  the 
duty  of  the  plaintiff  or  of  his  agent  duly  constituted  for  that  purpose,  if 
sufficient  time  interrenes,  to  give  notice  to  an  officer  designated  in  the 
act;  and  such  notice  must  be  in  writing.  'Whererer  notice  is  required 
under  a  statute,  written  notice  is  to  be  understood. 

Mere  apprehension  of  an  attack  is  not  sufficient  to  deprive  the  plaintiff  of 
the  benefits  of  the  statute;  knowledge  of  a  contemplated  attack  must  be 
brought  home  to  him,  and  it  must  also  be  proved,  that  a  sufficient  time 
elapsed  to  permit  notice  to  be  given  to  the  proper  officer. 

The  measure  of  damages  is  the  value  of  the  property  destroyed,  to  which  it 
would  be  proper  for  the  jury  to  add  interest  from  the  time  of  destruction. 

Tms  was  an  action  brought  against  the  county  under 
the  act  of  assembly  of  the  31st  May,  1841,  to  recover 
damages  for  the  destruction  of  a  church  and  dwelling 
house,  with  the  property  therein,  by  a  mob,  on  the  after* 
noon  of  May  the  8th,  1844. 

The  evidence  showed,  that  during  the  great  riots  which 
prevailed  in  the  district  of  Kensington  in  the  early  part  of 
May,  1844,  the  sheriff  had  called  out  the  military  to  pro* 
tect  the  lives  and  property  of  the  citizens;  that  on  the 
morning  of  the  8th  of  May,  a  battalion  had  been  posted  in 
St.  Michael's  church,  near  the  corner  of  Jefferson  and 
Second  streets,  to  protect  that  church  and  the  adjacent 
parsonage;  that  in  the  course  of  the  day  the  military  were 
ordered  to  another  point  by  the  military  superior  of  the 
officer  in  command,  and  that  in  about  half  an  hour  after- 
wards the  church  and  parsonage  were  burnt. 

Evidence  was  also  given  to  show  that  the  sheriff  had 
been  verbally  notified  of  the  danger  of  the  church,  and  had 
been  called  on  to  protect  it  from  violence,  but  it  was  not 
I 
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shown  that  the  person  by  whom  the  notice  had  been  given 
was  either  one  of  the  trustees,  or  an  agent  of  the  trustees 
duly  constituted  for  that  purpose. 

The  defendants  offered  to  prove,  that  on  Monday,  the 
6th  of  May,  a  number  of  persons,  including  three  of  the 
trustees,  were  in  the  church  with  fire-arms;  that  during 
that  evening  a  portion  of  them  marched  down  Second 
street,  more  than  a  square  from  the  church,  and  fired  upon 
some  people  there,  killing  two  of  them ;  that  this  illegal 
and  improper  conduct  was  the  cause  of  the  property  being 
destroyed  by  the  mob,  if  it  was  so  destroyed,  of  which  de- 
fendants alleged  there  was  no  proof.  This  offer  was  re- 
jected by  the  court  on  the  ground,  that  even  if  the  fact  were 
that  some  of  the  trustees  constituted  a  part  of  such  a  body 
0f  men,  their  illegal  acts  would  not  be  permitted  to  com- 
promise the  interests  of  the  other  corporators  who  were 
absent. 

The  defendants  then  offered  to  prove,  that  on  Tuesday 
and  Wednesday,  anterior  to  the  burning  of  the  church, 
notice  was  given  to  two  of  the  trustees,  or  they  had  know- 
ledge of  an  intention  to  destroy  the  property.  This  evi- 
dence was  objected  to,  and  excluded,  because  the  knowledge 
was  not  had  by,  or  notice  given  to,  the  corporation  or  the 
trustees,  in  their  corporate  capacity. 

The  plaintiffs  claimed  $29,631  07  with  interest,  and 
offered  evidence  to  prove  that  sum  to  be  the  value  of  the 
church  and  parsonage  with  their  contents,  when  they  were 
destroyed. 

The  jury  were  addressed  by  Porter^  Guillou^  and  Mere- 
diiK  for  the  plaintiffs ;  and  by  Kneassy  and  R.  M.  Phillips^ 
for  the  defendants. 

The  defendants^  counsel  submitted  the  following  points, 
on  which  they  requested  the  court  to  instruct  the  jury. 
1.  A  corporation  such  as  the  plaintiffs,  is  not  within  the 
provisions  of  the  7th  section  of  the  act  of  May  31,  1841, 
and  therefore  they  cannot  recover.    2.  If  upon  knowledge 
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harf,  of  an  intenfion  to  attack  or  destroy  the  property  of 
the  plaintiffs,  or  to  collect  a  mob  fbi^  stich  purpose,  they 
did  not  give  notice  to  the  sheriff  ot  the  cotinty,  or  to  the 
alderman,  or  constable  of  the  ward,  sufficient  time  inter- 
vening to  enable  them  to  do  so,  the  plaintiffs  cannot  recover. 
3.  Such  notice  must  have  been  given  by  one  of  the  plaintifis, 
or  an  agent  of  the  plaintiffs^  duly  authorized  for  that  purpose. 
4«  The  notice  must  have  been  explicit  in  stating  the  pro- 
perty threatened,  and  in  giving  notice  to  the  proper  officer 
of  such  threat  or  intention  to  attack  or  destroy.  5.  There 
is  no  evidence  that  any  one  of  the  plaintiffs  Or  Other  person 
by  their  direction  and  authority,  gave  notice  to  either  of 
the  officers  named  in  the  law.  6.  That  no  interest  is  re* 
coverable,  and  if  recoverable,  it  can  be  recovered  only  fronlf 
the  time  of  bringing  the  suit. 

KoGERs,  X — ^This  is  an  action  to  recover  compensation 
for  the  destruction  of  real  and  personal  property  belonging 
to  the  plaintiffs,  by  a  mob,  on  the  8th  of  May,  1844. 

The  suit  is  brought  under  the  provisions  of  the  act  of 
assembly  of  the  31st  May,  1841.  By  that  act  it  is  pro- 
vided, that  when  any  dwelling  house,  or  other  buildings,  or 
Other  property,  real  or  personal,  is  destroyed  within  the 
county  of  Philadelphia  in  consequence  of  any  mob  or  riot, 
it  shall  be  lawful  for  the  person  or  persons  interested  and 
owning  the  property  to  bring  suit  against  the  county  for 
the  recovery  of  such  damages  as  he  sustains  by  its  de- 
struction. 

In  the  secdild  section  it  is  provided,  that  no  person  shall 
be  entitled  to  the  benefit  of  thi^  act  if  it  shall  appear  that 
the  destruction  of  the  property  was  caused  by  his  own 
illegal  and  improper  conduct,  nor  unless  it  be  made  to  ap- 
pear that  he,  upon  the  knowledge  of  the  intention,  or  at- 
tempt to  destroy  his  property,  or  to  collect  a  mob  for  that 
purpose,  and  sufficient  time  intervening,  gave  notice  thereof 
to  a  constable,  alderman  or  justice  of  the  peace,  or  to  the 
dieriff  of  the  county. 
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The  next  section  gives  the  injured  party  the  option  to 
bring  suit  against  the  rioters,  or  the  county,  providing, 
however,  that  the  injured  party  shall  not  recover  double 
compensation.  The  last  section  enables  the  commissioners 
of  the  county  to  recover  from  the  rioters,  or  persons  aiding 
or  assisting  them,  all  damages,  costs  and  expenses  in- 
curred by  the  county. 

The  first  question  which  the  jury  have  to  decide,  and  it 
is  a  question  of  fact,  is,  whether  the  plaintifis'  property  was 
destroyed.  On  this  point  you  will  have  little  difficulty,  as 
the  proof  was  full  and  ample  for  that  purpose.  [His  honour 
here  recapitulated  the  testimony,  going  to  show  conclusively, 
the  existence  of  a  mob,  and  the  destruction  of  the  church 
and  buildings  by  fire.]  That  the  property  was  destroyed 
either  by  the  mob,  or  the  plaintiffs  themselves  is  certain. 
It  is  not  probable  that  the  plaintiffs  would  bum  their  own 
property.  But  conceding  that  the  plaintiffs'  property  was 
destroyed  by  a  mob,  the  defendants  still  contend,  that  this 
suit  cannot  be  sustained. 

1st.  Because  a  corporation,  such  as  the  plaintiffs,  is  not 
within  the  provisions  of  the  7th  section  of  the  act  of  May 
31,  1841.  On  this  point  the  court  instruct  you,  that 
although  the  words  of  the  act  are  person  or  persons,  yet 
corporations  such  as  this,  as  has  been  repeatedly  held,  are 
included  and  entitled  to  its  benefits. 

Several  other  points  have  been  submitted  to  the  court, 
on  which  I  will  proceed  to  instruct  you. 

If,  upon  knowledge  had  of  an  intention  to  attack  or  de- 
stroy the  property  of  the  plaintiffs,  or  to  collect  a  mob  for 
such  purpose,  they  did  not  give  notice  to  the  sherifif  of  the 
county,  or  the  alderman  or  constable  of  the  ward,  sufficient 
time  intervening  to  enable  them  so  to  do,  the  plaintiffs  can- 
not recover.  This  notice  must  be  given  by  one  of  the 
plaintiffs,  or  by  an  agent  of  the  plaintiffs  duly  authorized 
for  such  purpose. 

The  notice  must  be  explicit  in  designating  the  property 
threatened,  and  in  giving  information  to  the  proper  officer 
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of  such  threat  or  intention  to  attack  or  destroy.  There 
was  no  evidence  whatever,  that  any  one  of  the  pkintiiTs, 
or  other  person  by  their  direction  and  authority,  gave 
notice  to  either  of  the  officers  named  in  the  law.  The 
court  say  further,  and  if  it  be  necessary,  they  will  instruct 
you,  the  notice  should  have  been  given  in  writing.  That 
when  a  statute  directs  notice  to  be  given,  the  rule  is,  it  is 
to  be  given  in  writing,  in  which  respect  it  differs  from  the 
common  law« 

These  points  the  jury  will  therefore  consider  as  ruled  in 
favour  of  the  defendant.  But  the  question  recurs,  had  the 
plaintiffs  knowledge  of  an  intention  or  attempt  to  destroy 
their  property :  the  court  instructs  you,  that  there  is  no 
evidence  of  any  such  knowledge.  Even  admitting  that  of 
which  proof  has  been  given,  that  three  of  the  trustees  were 
in  the  church  on  the  Monday  preceding  the  destruction  of 
the  property,  that  was  not  sufficient  proof  of  knowledge 
within  the  act  The  proof  was  of  an  apprehension  merely, 
and  not  of  knowledge  that  it  was  intended  to  attack  or  de- 
stroy the  property.  The  defendant,  in  the  opinion  of  the 
court,  has  failed  in  showing  any  bar  to  the  action,  and  if 
yon  believe  that  the  plaintiffs'  property  was  destroyed  by  a 
mob,  all  that  you  are  called  upon  to  do,  is  to  estimate  the 
amount  of  damages  the  plaintiffs  have  sustained. 

The  act  of  assembly  is  most  carefully  drawn.  It  is  in- 
tended to  protect,  as  far  as  possible,  the  rights  of  all,  and 
is  a  just  and  salutary  statute.  It  is  just,  because  it  is  the 
duty  of  the  community  in  which  we  live  to  protect  the  pro- 
perty of  every  citizen  against  lawless  violence,  and  if 
unable  or  unwilling  to  do  so,  they  must  be  content  to  re- 
munerate the  injured  party  to  the  extent  of  the  loss  he  may 
sustain.  If  lawless  individuals  are  taught  that  the  effect 
of  their  vengeance  falls  on  themselves,  and  not  on  the 
objects  of  their  resentment,  they  may  be  careful  how  they 
give  way  to  their  loose  and  revengeful  passions. 

If  these  views  are  correct,  it  is  but  an  act  of  justice  to 
the  county,  to  give  the  plaintiffs  full  and  ample  compensa- 
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tion  for  an  the  injury  they  havje  sustained,  in  the  disgracefii} 
liots  which  occun^d  on  the  8th  of  May.  [The  court  thei) 
classed  the  articles  of  property  destroyed,  and  directe4 
the  jury  to  consider  each  separately  in  coming  to  their 
conclusion,  and  referring  to  the  testimony  of  Messrs^ 
Ciddwell  and  Smith,  witnesses  called  to  prove  the  yalue  of 
the  property  destroyed,  told  the  jury  that  it  was  entitled  to 
grea^  weight.]] 

The  measure  of  the  damages  is  the  value  of  the  property 
destroyed,  to  he  ascertained  as  you  best  can  from  the  evi- 
dence. To  this  you  may  add,  the  court  do  not  say  yoi} 
must  add,  although  in  their  opinion  you  ought  to  do  so, 
^iterest  by  way  of  damages  from  the  8th  of  May,  1844, 
when  the  property  was  destroyed,  or  at  any  rate  from  the 
commencement  of  the  suit  till  the  rendition  of  the  verdict^ 
You  will  therefore  first  determine  the  value  of  the  property 
destroyed,  and  if  you  agree  with  the  court,  you  will  add  tha 
interest,  and  find  a  verdict  for  the  aggregate  amount. 

The  jury  found  a  veidict  for  the  plaintiff  for  f  27,090  02.* 

*  In  a  suit  against  the  county  of  Philadelphia,  tinder  the  act  of  Slat  Ma j| 
1841,  for  compensation  for  damages  done  by  a  mob,  to  a  school  house  owned 
by  plaintiff,  eridenee  of  improper  conduct  by  men  assembled  within  a  church, 
of  which  the  plaintiff  was  pastor,  is  properly  excladed  as  irrelevant,  it  being 
shown  that  he  was  absent  from  the  city  at  the  time.  In  order  to  exclude  a 
person  from  the  remedy  proyided  by  the  act,  it  must  appear  that  the  de- 
struction of  the  property  was  caused  by  his  illegal  or  improper  conduct.  He 
is  not  inTolred  in  the  misconduct  of  others,  unless  he  be  in  some  way  con- 
pected  with  it.  It  is  not  necessary  that  notice  under  the  act  should  be  giyen, 
when  the  owner  has  no  JEnowledge  of  the  intended  attack;  verbal  notice 
''that  it  was  expected  the  church  would  be  attacked,  and  if  so,  the  school 
honse  would  go  too,'^  is  sufficient  in  case  of  the  destruction  of  the  s^oo) 
house.  The  act  includes  an  accidental  destruction  by  fire,  commpnicatad 
from  a  building  fired  by  a  mob.  And  in  such  action,  an  omission  to  set  out 
in  the  narr.  the  ward  in  which  the  property  is  situated,  is  cured  by  verdict. 
Donoghue  v.  The  County  cf  Philadelpkia^  2  Barr  230.  And  on  the  trial  of  sndi 
an  action  the  plaintiff  may  prove  his  ownership  and  the  value  of  wearing 
apparel  destroyed;  but  he  is  incompetent  to  prove  the  destruction  of  house- 
hold furniture,  &c.  The.  County  v.  Leidy,  10  Barr  45. 

See  other  cases  arising  out  of  the  riots  of  1844,  reported  in  7  W.  &  6.  106  j 
3  Penu.  L.  J.  394,  442;  4  Penn.  L.  J.  29,  150,  257;  1  Harris  76. 
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Smethurst  et  aL  v.  Thurston  et  al. 

[FSBRVART  I69  1848.] 

The  settlement,  by  one  who  is  insolvent,  of  his  wife's  fortune  in  trastees,  for 
her  separate  use,  cannot  be  impeached  by  creditors  of  the  husband. 

Until  a  husband  lednces  his  wife's  choses  in  action  into  possession,  his 
creditors  cannot  touch  them :  and  if  he  declines  to  do  so  they  have  no 
right  to  object. 

Bill  in  EquiTT — presented  by  Richard  Smethurst,  Wil- 
liam King  and  Edward  W.  David,  trustees  of  the  estate  of 
Charles  Connor  Barrington,  against  Charles  M.  Thurston, 
the  said  Charles  Connor  Barrington  and  Rachel  H.  Bar- 
rington, his  wife,  praying  that  a  bond  and  mortgage  given 
by  C.  C.  Barrington  to  C.  M.  Thurston,  might  be  declared 
to  be  void,  and  deUvered  up  to  be  cancelled. 

It  appeared  that,  in  December,  1843,  C.  C.  Barrington 
married  Rachel  H.  Thurston,  a  daughter  of  Charles  M. 
Thurston,  of  the  city  of  New  York.  In  1844,  Mr.  Thurs- 
ton died  intestate,  leaving  a  large  estate,  principally  per- 
sonal. The  proportion  to  which  Mrs*  Barrington  was  en- 
titled amounted  to  about  $20,000.  A  correspondence  took 
place  between  C.  C.  Barrington,  who  was  engaged  in  busi- 
ness in  Philadelphia,  and  his  wife's  family  in  New  York,  in 
which  it  was  agreed  that  $10,000  of  Mrs.  Barrington's 
portion  of  her  father's  estate  should  be  secured  to  her  sepa- 
rate use.  As  a  part  of  this  arrangement,  Barrington  pur- 
chased a  house  in  Collonade  row,  and  gave  a  mortgage 
upon  it,  (together  with  a  bond  and  warrant  of  attorney,) 
to  Charles  M.  Thurston,  of  New  York,  his  wife's  brother, 
for  $6,000.  This  sum  was  made  up  of  $5,000  remitted 
from  New  York,  by  Thurston,  as  part  of  his  sister's  share, 
for  the  purpose  of  making  the  purchase,  and  $1,000,  part 
of  a  larger  sum,  in  which  Barrington  had  become  indebted 
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to  his  father-in-law.  A  declaration  of  trust  was  made  and 
executed,  on  the  same  day,  (15th  May,  1845)  by  C.  M. 
Thurston,  that  the  bond  and  mortgage  were  held  by  him 
for  the  sole  use  of  Mrs.  Barrington. 

On  the  21st  of  November,  1845,  Henry  Pratt  M'Eean 
and  others,  sued  out  of  the  court  of  common  pleas  of  Phila- 
delphia county,  a  writ  of  domestic  attachment  against  C.  C. 
Barrington,  when  the  complainants  were  appointed  trus- 
tees by  the  court,  and  filed  this  bill  to  set  aside  the  settle- 
ment on  Mrs.  Barrington,  alleging  that  it  was  fraudulent 
and  void,  as  against  the  creditors.  It  was  shown  that 
Barrington  was  insolvent  at  the  time  of  the  settlement; 

Gerhard,  for  complainants. 

P.  P.  Morris  and  Tyson^  contra. 

Bell,  J. — ^The  simple  question  is,  whether  the  mortgage 
and  accompanying  declaration  of  trust  in  favour  of  Mrs. 
Barrington,  are  good  against  the  husband's  creditors.  I 
think  the  case  admits  of  no  doubt.  The  father  of  Mrs. 
Barrington  having  died  shortly  after  her  intermarriage  with 
C.  C.  Barrington,  leaving  a  large  estate,  it  was  agreed  be- 
tween Barrington  and  his  wife's  relatives,  that  $10,000  of 
her  fortune  should  be  settled  upon  the  wife.  Her  fortune 
seems  to  have  amounted  to  $20,000.  This  was  effected  by 
the  purchase  of  a  house  in  this  city,  with  funds  advanced 
by  C.  M.  Thurston,  as  the  executor  of  his  father's  estate, 
including  $1,000,  part  of  a  debt  due  the  estate  from  Bar- 
rington, with  the  express  understanding  they  were  to  be  so 
applied;  and  a  mortgage  was  given  on  the  house  for  the 
use  of  Mrs.  Barrington.  Now  what  was  there  to  prevent 
this  ?  Not  the  insolvency  of  Barrington  at  the  time,  for 
this  could  only  come  into  question  when  there  was  an 
attempt  to  settle  property  of  his  own  upon  his  wife.  But 
what  was,  in  fact,  settled  were  her  choses  in  action.  Now 
the  husband,  in  making  a  settlement,  has  done  nothing 
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more  than  equity  would  have  compelled  him  to  do,  had  he 
sought  its  aid  to  acquire  possession  of  the  fund.  In  Rees 
y.  Waters^  9  Watts  90,  it  is  said,  a  suit  to  protect  the 
equity  of  the  wife  may  be  instituted  by  her  against  a  cre- 
ditor of  the  husband:  and  see  Kenny  v.  Udall^  5  Johns. 
Ch.  R,  464;  HaviUmd  v.  Myers,  6  Johns.  Ch.  R.  25  • 

But  it  is  asserted  that  the  sum  settled  on  the  wife  is  too 
large.  I  do  not  think  so.  No  settlement  is  extravagant 
which  is  not  more  than  sufficient  for  the  support  of  the 
wife;  Wickes  v.  Clarke^  8  Paige  161.  In  that  case  there 
was  a  settlement  of  the  whole  of  the  wife's  property,  the 
husband  being  insolvent;  and  the  same  thing  is  said  in  our 
case  of  Rees  v.  Waters,  9  Watts  90.  Here  the  wife's  pro- 
perty was  $20,000— one-half,  yielding  an  income  of  $600, 
is  not  too  much. 

But  there  is  another  ground  upon  which,  if  necessary,  I 
think  this  transaction  might  be  supported.  The  distribu- 
tive share  of  the  father's  estate  was  a  chose  in  action  of  the 
wife;  WUdman  v.  WUdman,  9  Ves.  174;  Garforth  v.  Brad' 
ley,  2  Ves.  Sen.  675;  4  R.  182;  and  it  is  certain  that  until  the 
husband  reduces  such  choses  into  possession,  his  creditors 
cannot  touch  them.  If  he  declines  to  do  so,  and  prefers 
the  property  to  remain  in  his  wife,  the  creditors  have  no 
right  to  object ;  Dennison  v.  Nigh,  2  Watts  90 ;  Parsons  v. 
Parsons,  9  N.  H.  321.  But  it  is  not  every  receipt  of  the 
husband  that  will  transfer  the  property  to  him.  Whether, 
in  the  exercise  of  his  marital  right,  he  intends  to  vest  the 
property  in  himself,  may  be  still  inquired  into.  Though 
the  presumption  is  so,  primd  facie,  it  may  be  repelled  by 
circumstances;  Wall  v.  Tomlinson,  16  Ves.  414.  As  in 
Hinds*  Estate,  5  Wh.  138,  where  the  wife's  bank  stock  was 
transferred  in  the  name  of  the  husband,  but  he  gave  a  re- 
funding bond  to  the  executor,  it  was  held  not  to  be  vested 
in  him.    So  where  the  husband  acknowledged  to  have  re- 

*  See  1  Am.  Leading  Cases^  74 — 76. 
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ceiyed  it  as  a  loan ;  Gray^s  Estate^  I  Barr  327.  So,  the 
receipt  of  the  wife's  money,  by  the  husband,  for  the  pur- 
pose of  investing  it  in  real  estate,  for  her  benefit,  will  not 
so  vest  it  in  the  husband  as  to  entitle  his  creditors  to  at* 
tach  it  for  the  husband's  debts;  Timbers  y, Katz^Q  W.  &  S, 
290.  Now  what  more  did  the  husband  do  in  this  case  ? 
The  fund  was  received  for  a  special  purpose,  and  if  it  were 
necessary,  it  might  be  held  that  it  never  vested  in  him. 
This  remark  is  equally  applicable  to  the  $1»000  debt  due 
from  him  to  the  estate. 

Wherefore,  it  is  ordered,  adjudged  and  decreed,  that,  the 
deed  of  mortgage  executed  hy  Charles  Connor  Barrington 
to  Charles  M.  Thurston,  and  the  declaration  of  trust  made 
by  the  latter,  in  &vour  of  Rachel  H,  Barrington,  being  a 
good  and  valid  settlement  at  law  and  in  equity,  the  bill  be 
dismissed  with  costs,* 

*  Since  the  decision  in  the  text,  the  act  of  11th  April,  1848,  has  proTided 
that  ^'  every  species  and  description  of  property,  -whether  consisting  of  real, 
personal  or  mixed^  which  may  be  owned  by,  or  belong  to,  any  single  wotauif 
shall  continue  to  be  the  property  of  such  won^an,  as  fully  after  her  marriage 
as  before ;  and  all  such  property,  of  whateyer  name  or  kind,  which  shall  ac- 
crue to  any  married  woman,  during  coverture,  by  will,  descent,  deed  of  oon* 
veyance,  or  otherwise,  shall  be  owned,  used  and  enjoyed  by  such  married 
woman,  as  her  own  separate  property;  and  the  said  property,  whether  owned 
by  her  before  marriage,  or  which  shall  accrue  to  her  afterwards,  shall  not  be 
subject  to  levy  and  execution  for  the  debts  or  liabilities  of  her  husband.'^ 
(Pamph,p*  536.)  Since  the  passage  of  this  act,  a  married  woman  must  be 
considered  a  feme  sole  in  regard  to  any  estate  of  whatever  name  or  sort, 
owned  by  her  before  marriage,  or  which  shall  accrue  to  her  during  coverture 
by  will,  descent,  deed  of  conveyance,  or  otherwise.  The  act  works  a  radi- 
oal  and  thorough  change  in  the  condition  of  a  feme  covert.  She  may  dispose 
of  her  separate  estate  by  will  or  otherwise,  as  a  feme  sole.  Her  property 
is  hereafter  exempted  from  levy  and  execution  for  the  debts  or  liabilities  of 
her  husband,  except  in  certain  specified  cases;  and  she  cannot  be  deprived 
of  it,  either  by  her  husband  or  any  other  person,  without  her  express  consent; 
Cummings^  Appedy  I  Jones  273;  Goodyear  v.  Rumbaughi  I  Harris  480.  But 
this  act  had  no  retroactive  effect,  so  as  to  interfere  with  rights  vested  in  the 
husband  or  his  creditors  at  the  time  of  its  passage ;  Lefever  v.  Witmerf  10 
fiarr  505.  To  remedy  this  last  decision,  however,  the  act  of  22d  April,  1850, 
appears  to  have  been  passed,  which  provides  that  the  true  intent  and  mean- 
ing of  the  act  of  1848  is,  that  the  real  estate  of  any  married  woman  shall 
not  be  subject  to  execution  for  any  debt  against  her  husband,  on  account  of 
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Charles  v^  Abell, 

[FKBRUJLET96,  1848.] 

A  discharge  on  Kdbeas  corpus  puts  an  end  to  a  criminal  prosecution,  so  as  to 
enable  the  defendant  therein  to  maintain  an  action  for  malicions  prosecu- 
tion. 

Action  on  the  case,  for  TnaHcious  pfoseeutian.  On  a  mo- 
tion to  discbarge  the  defendant  on  common  bail,  it  appeared 
that  the  plaintijQT,  who  was  defendant  in  the  criminal  pro- 
ceeding, had  been  discharged  on  habeas  carpus,  which,  it 
was  argued,  was  not  such  a  determination  of  the  prosecu- 
tion as  would  enable  the  plaintiff  to  maintain  diis  actioQ. 

Bell,  X — ^It  must  be  acknowledged  that  the  law  on  this 
subject  has  undergone  many  alterations  in  modem  times. 
It  seems  to  be  now  agreed  that  if  a  grand  jury  ignore  the 
biU,  it  is  sufficient  to  maintain  the  action.  But  this  rule 
has  been  still  further  modified,  and  it  is  settled  that  if  a 
party  is  brought  before  an  examining  magistrate  and  dis- 
charged, though  the  proceeding  might  be  again  renewed, 
stilli  in  point  of  law,  that  prosecution  is  ended,  and  the 
party  may  maintain  the  action  for  malicious  prosecution. 
There  is  a  precedent  of  a  declaration  in  Ghitty's  Pleadings, 
in  an  action  brought  under  such  circumstances.  There  is 
no  difference  in  point  of  principle  and  practice  between  a 
discharge  by  a  committing  magistrate,  and  a  discharge  by 
a  judge  who  examines  the  case  upon  habeas  corpus^    It  as 

any  interest  he  may  hare  therein  as  tenant  by  the  curtesy;  but  the  saiae 
shall  be  exempt  from  levy  and  sale  for  such  debt,  during  the  life  of  the  wife. 
(Pan^h.  p,  653.)  And  it  was  ruled,  in  Gamblers  EstaU,  that  if  the  wife  dies 
before  the  husband,  intestate,  seized  of  an  estate  of  inheritance,  he  will  b^ 
entitled  to  enjoy  the  same  during  his  life,  in  the  same  manner  as  a  tenant 
by  the  curtesy  consummate  at  common  law.  But  during  the  life  of  the  wife, 
he  can  neither  sell,  lease,  chaige  or  in  any  way  affect  her  real  estate,  having 
no  present  interest  therein,  nor  any  future  interest,  except  as  distributee 
under  the  intestate  law.    1  Pars.  £q.  Cases,  489. 
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effectually  puts  an  end  to  the  prosecution,  as  if  the  defend- 
ant were  discharged  by  a  magistrate — although  a  new 
charge  may  be  afterwards  made.  The  motion  to  discharge 
on  common  bail  is  therefore  refused.* 


MXaughlin  v.  M^Makin. 

[AfbilII,  1848.] 

It  is  not  libellous  to  publish  the  proceedings  of  a  court  of  justice,  without  a 
malicious  intent  to  injure  the  character  of  the  plaintiff. 

Action  on  the  case  for  libel.  The  publication  was  in 
the  ^^  Saturday  Courier,"  and  noticed  the  fact  that  the 
plaintiff  had  been  stricken  from  the  roll  of  attorneys  in  the 
court  of  criminal  sessions. 

M^Laughlirij  in  propria  persona. 
/.  T.  S.  SuUivauj  for  defendant. 

BuRNSiDE,  J. — Charged  the  jury,  that  the  paper  in  which 
the  publication  was  made  appeared  to  be  a  literary  and 
general  newspaper.    The  question  was  whether  this  publi- 

*  In  the  district  court  for  the  city  and  county  of  Philadelphia,  the  practice 
is  directly  contrary  to  the  ruling  of  Judge  Bell,  in  the  foregoing  case;  it  is 
there  held,  that  a  discharge  on  habeas  corpus  does  not  end  the  prosecution : 
it  only  relieves  the  defendant  from  imprisonment,  but  he  may  still  be  in- 
dicted on  the  original  complaint.  Schopffel  v.  Kkinzj  Nov.  11,  1848,  MSS. 
And  this  view  of  the  law  appears  likewise  to  be  held  by  the  court  of  com- 
mon pleas  of  Philadelphia  county:  in  Commonwealth  v.  Ridgway,  2  Ash  S58, 
Judge  King  said : — "  I  rejoice  that  our  judgment "  (discharging  the  defendant 
on  habeas  corpus)  "  is  not  conclusive  of  the  subject :  the  sole  effect  of  this  de- 
cision is,  that,  in  the  present  state  of  the  evidence,  we  see  no  sufficient  cause 
to  hold  the  defendant  to  bail.  It  is  still  competent  for  the  proper  public  offi- 
cer to  submit  the  case  to  the  grand  jury:  that  respectable  body  are  entirely 
independent  of  us ;  they  may  form  their  own  view  of  the  prosecutor's  case, 
and  may,  if  their  judgment  so  indicates,  place  the  defendant  on  his  trial." 
See,  also,  the  remarks  of  Judge  Randall,  in  the  same  case,  3  Ash  256 ;  and 
1  Am.  Lead.  Cases  231. 
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cation  was  made  with  a  malicioas  intent  to  injure  the  cha- 
racter of  the  plaintiff.  If  it  was  a  mere  case  of  a  publica* 
tion  of  the  proceedings  of  the  court,  without  malice,  the 
plaintiff  could  not  recover.  In  this  country,  the  proceed- 
ings of  courts  of  justice  are  open  to  criticism  and  exami- 
nation. The  proceedings  of  die  courts  are  matters  fit  for 
public  information,  and  may  be  published  by  every  printer, 
if  he  is  not  actuated  by  a  malicious  intent.  It  was  a  ques- 
tion for  the  jury  in  this  case  to  decide  whether  any  malice 
had  been  proved  against  the  defendant.  Here,  the  press 
is  free:  it  has  been  called  the  bulwark  of  freedom,  and 
where  it  is  not  licentious,  it  should  be  protected. 
Verdict  for  defendant.* 


Hummell  v.  Wester. 

[March?,  1849.] 

When,  in  a  city,  a  horse  attached  to  a  carriage. is  fonnd  mnning  on  the  side- 
walk,  to  the  injury  of  citizens,  the  law  will  presume  negligence  on  the 
part  of  the  owner ;  and  he  is  liable  in  such  case  for  the  carelessness  or 
neglect  of  his  senrant. 

Tms  was  an  action  to  recover  damages  for  injuries  sus- 
tained by  the  plaintiff,  in  consequence  of  the  negligence  of 
a  servant  of  the  defendant.  In  September,  1848,  the  plain- 
tiff was  walking  along  the  footway,  near  the  Frankford 
road  and  Norris  street,  in  Kensington,  when  he  was  run 
against  by  a  horse  belonging  to  the  defendant,  which  was 
attached  to  a  wagon,  and  driven  by  a  boy  in  his  employ- 

*  It  haa  been  recently  decided,  in  New  Tork|  that  the  publication  of  ex 
parte  preliminary  proceedings  before  a  polfce  magistrate,  is  not  privileged : 
the  justification  for  such  publication  must  be  found,  not  in  privilege,  bat  in 
the  truth  of  the'statement  published.  Stanley  v.  Webh^  2  U.  S.  Law  Mag.  396. 
And  see  1  Am.  Lead.  Cases  187,  where  the  authorities  have  been  carefully 
collated,  and  the  subject  is  discussed  with  great  learning  and  ability. 
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ment.  The  plaintiff  was  knocked  down  and  severely  in- 
jured, so  as  to  be  confined  to  bis  house  for  several  weeks. 
For  these  injuries,  the  present  action  was  brought. 

The  defence  was,  that  the  horso  was  gentle  and  trftet*" 
able  in  disposition,  was  well  broken,  and  could  be  easily 
managed ;  that  on  this  occasion  he  was  frightened,  in  con- 
sequence of  being  struck  by  a  whip  by  the  driver  of  an 
omnibus,  which  was  passing  along  the  street  in  which  the 
horse  and  wagon  were  standing;  in  consequence  of  which 
the  animal  ran  away,  became  perfectly  unmanagea1)le,  and 
could  not  be  checked  by  the  boy  who  had  charge  of  the 
wagon :  during  his  course  the  plaintiff  was  injured.  The 
defendant  also  alleged  that  the  horse  was  one  which  could 
be  left  standing  any  where,  without  the  necessity  of  hitch- 
ing. It  was  contended,  for  the  plaintiff,  that  this  very 
fact  went  to  establish  negligence. 

BuRNsmE,  J. — Charged  the  jury  as  foHows:  1.  That  the 
case  was  one  in  which  the  plaintiff  was  entitled  to  a  just 
and  proper  remuneration  for  the  injury  received,  though 
not  to  vindictive  damages.  2*  That  when,  in  a  city,  a 
horse  attached  to  a  wagon  or  carriage  is  found  running  on 
the  sidewalk,  to  the  injury  of  citizens,  the  law  wUl  presume 
negligence  on  the  part  of  the  owner,  and  it  lies  upon  him 
to  show  that  there  was  no  fault  on  his  part.  The  pre* 
sumption  is,  that  there  was  negligence,  unless  the  contrary 
16  proved.  The  defendant  is  liable  for  the  carelessness  or 
neglect  of  his  servant.* 

*  The  difiereot  character  of  the  responsibility  incurred  by  the  owners  of 
tbe  irarioQB  kinds  of  domestic  animals  was  clearly  stated  in  the  opinion  of 
Lord  Chief  Justice  Holt,  in  Mason  t.  Keeling,  12  Mod.  336,  who  there  says, 
— ^  The  difference  is,  between  things  in  which  a  party  has  a  valuable  pro- 
perty," (at  common  law)  '<  for  he  shall  answer  for  all  damages  done  by  them; 
but  of  things  in  which  he  has  no  valuable  property,  if  they  are  such  as  are 
naturally  mischievous  in  their  kind,  he  shall  answer  for  hurt  done  by  them 
without  any  notice;  but  if  they  are  of  a  tame  nature,  there  must  be  notioe  of 
the  ill  quality."  And,  accordingly,  in  Ddph  Y.  Ferris^  7  W.  &  S,  369,  Kew- 
MBDr,  J.,  held  that  ^^  on  account  of  the  natural  propensity  of  horses,  oows  and 
sheep  to  rove,  the  owner  is  boimd,  at  all  hazards,  to  confine  Xheta  on  his  own 
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A  devise  of  real  estate,  in  tnist^  one*third  part  thereof  to  the  use  of  my 
daughter  S.L. M.,  and  her  heirs;  one-third  part  thereof  to  the  use  of  R.  L., 
wife  of  my  son  J.  B.  L.,  and  her  heirs;  and  the  other  third  part  to  the  use 
of  £.  L.,  wife  of  my  son  J.  L.,  and  her  heirs;  the  rents,  issues  and  profits 
to  be  paid  to  them  aoeording  to  their  reepectiTe  portions  of  the  same; 
and  their  receipts  to  be  sufficient  acquittances  to  the  trustee:  with  power 
to  the  ustuis  que  trust,  by  writing,  with  the  consent  of  the  trustee,  to  revoke 
the  trust ;  and  also,  with  his  consent,  to  make  sale  of  the  premises  for  the 
purpose  of  investing  the  proceeds  in  any  other  kind  of  property  more 
beneficial  or  productive  to  them  ]  gives  to  the  devisees  separate  estates  for 
their  own  use. 

One  of  the  devisees  being  a  feme  sole  at  the  death  of  the  testatrix,  the  use 
was  executed  by  the  statute,  and  she  had  power  to  convey  her  interest  in 
the  premises  by  deed. 

A  conveyance  by  another  of  the  devisees,  who  was  a  feme  covert,  and  her 
husband,  (with  the  assent  of  the  trustee,)  in  exercise  of  the  power  vested 
in  her  by  the  wil],  to  her  son,  in  consideration  of  one  dollar,  and  of  other 
valuable  considerations,  is  not  a  valid  execution  of  the  power,  and  passes 
no  title  to  the  property. 

A  feme  covert  has  no  power  over  her  separate  estate  but  what  is  given  to  her 
by  the  conveyance  creating  it ;  and  then  only,  in  the  manner  and  form  and 
for  the  objects  therein  prescribed. 

A  feme  covert,  being  compellable  to  make  partition,  may  become  party  to  an 
amicable  action  of  partition;  and  so  also  may  minors,  by  their  guardian. 

A  eonrt  of  equity  will  not  compel  a  purchaser  to  accept  a  doubtful  \it\e. 

In  EkiuiTT.  Bill  for  specific  performance.  The  bill  stated 
that  the  complainant,  being  the  owner  of  a  house  and  lot 
of  ground  in  the  city  of  Philadelphia,  on  the  23d  of  June, 

land,  and  if  they  escape  and  do  any  mischief  on  the  land  of  another,  which 
ibej  are  naturally  inclined  to  commit,  the  owner  is  liable  to  an  action  of 
trespass,  though  he  had  no  notice  in  fact  of  such  propensity.''  And  on  the 
same  principle,  it  was  ruled,  in  Croodman  v.  67ay,  that  a  person  who  allows 
his  horse  to  go  at  large  in  the  streets  of  a  populous  city,  is  responsible  for 
nty  injury  done  by  him,  and  that  in  such  action  it  is  not  necessary  to  aver 
the  defendant's  knowledge  of  the  animal's  vicious  propensities.  Supreme 
Court,  February  10, 1851.  And  see  1  Ch.  PI.  83,  83;  10  S.  &  R.  395 ;  3  Saund. 
FW  &.£y.  864;  7  Barr  354;  1  Miles  39. 
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1849,  sold  the  same  to  the  respondent  for  $15,000;  and 
prayed  that  the  respondent  might  be  compelled  to  perform 
his  agreement,  and  pay  the  purchase  money  to  the  com- 
plainant, with  interest,  on  the  execution  of  a  proper  con- 
veyance. 

The  answer  admitted  the  agreement  as  set  forth  in  the 
bill,  except  that  it  was  expressly  made  a  condition  of  the 
said  agreement  that  the  title  to  the  premises  should  be  un- 
doubted. That  respondent  had  always  been  willing  to 
comply  with  the  terms  of  his  agreement;  but  that  com- 
plainant could  not  make  him  an  undoubted  or  marketable 
title  to  the  premises,  wherefore  he  was  not  entitled  to  a 
specific  performance. 

That  the  complainant  derived  his  title  from  one  Dorothy 
Large,  who  was  formerly  the  owner  of  the  premises.    That 
the  said  Dorothy  Large,  by  her  will,  dated  the  3d  Novem- 
ber, 1827,  and  proved  on  the  6th  December,  1832,  devised 
her  real  estate,  including  the  said  premises,  to  James  Large 
Mifflin  and  his  heirs,  in  trust,  in  the  words  following,  to  wit : 
^'  In  trust,  nevertheless,  for  the  uses  and  purposes  fol- 
lowing, that  is  to  say,  one*-third  part  thereof  to  the  use  of 
my  daughter,  Sarah  Large  Mifflin,  her  heirs,  executors  and 
administrators ;  one-third  part  thereof  to  the  use  of  Re- 
becca Large,  the  wife  of  my  son,  John  Baldwin  Large,  her 
heirs,  executors  and  administrators;  and  the  other  one- 
third  part  to  the  use  of  Elizabeth  Large,  the  wife  of  my 
son,  James  Large,  her  heirs,  executors  and  administrators : 
and  it  is  my  will  and  desire  that  the  shares  and  portions 
of  the  estate,  so  as  aforesaid  given,  devised  and  bequeathed 
to  the  said  James  Large  Mifflin,  shall  be  held  and  retained 
by  him,  the  said  James  Large  Mifflin,  his  heirs,  executors 
and  administrators,  in  trust  as  aforesaid ;  and  that  the  rents, 
issues  and  profits  thereof  be  paid  to  the  said  Sarah  L.  Mif- 
flin, Rebecca  Large  and  EUzabeth  Large,  according  to 
their  and  each  of  their  respective  third  parts  or  portions  of 
the  same;  and  the  receipts  for  the  same,  to  be  given  by 
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the  said  Sarah  L.  Miffin,  the  said  Rebecca  Large,  and  the 
said  Elizabeth  Large,  from  time  to  time,  in  writing,  shall 
be  good  and  sufficient  vouchers  and  acquittances  to  the 
said  James  Large  Mifflin,  his  executors  and  administrators, 
for  the  payment  of  the  rents,  issues  and  profits  aforesaid. 
Provided^  nevertheless,  that  it  shall  be  competent  for  the 
said  Sarah  L.  Mifflin,  Rebecca  Large  and  Elizabeth  Large, 
by  writing  under  their  hands,  with  the  assent  and  concur- 
rence of  the  said  James  Large  Mifflin,  his  heirs,  executors 
and  administrators,  by  writing  under  his  or  their  hands,  to 
dissolve  the  aforesaid  trust;  and  in  such  case,  the  said 
residue  of  the  said  real,  personal  and  mixed  estate,  so  given, 
devised  and  bequeathed  as  aforesaid,  shall  be  and  remain 
to  the  said  Sarah  L.  Mifflin,  Rebecca  Large  and  Elizabeth 
Large,  and  their  and  each  of  their  heirs,  in  their  own 
rights,  and  according  to  the  purparts  before  described,  m 
fee-simple  for  ever.  And  it  is  my  will  also,  that  in  case 
the  legatees  aforesaid,  with  the  consent  and  concurrence 
of  the  trustees  aforesaid,  should  desire,  at  any  time,  to 
make  sale  or  disposition  of  the  aforesaid  estate,  or  any 
part  or  parts  thereof,  for  the  purpose  of  investing  the  pro- 
ceeds in  any  other  kind  of  estate  or  property,  more  bene- 
ficial or  productive  to  them,  it  shall  be  competent  for  them, 
at  any  time,  so  to  do,  by  agreement  in  writing,  under  their 
hands,  or  the  hands  of  their  legal  representatives  respec- 
tively." 

That  Elizabeth  Large,  one  of  the  devisees,  died  intestate, 
after  the  death  of  Dorothy  Large,  leaving  a  husband,  James 
Large,  and  four  children,  to  wit,  Thomas  P.,  Mary,  Anne  P., 
and  Sally  M.  Large,  surviving,  to  whom  her  share  de- 
scended. 

That  afterwards,  on  the  20th  June,  1833,  by  indenture 
between  the  said  Sarah  L.  Mifflin,  of  the  first  part,  the  said 
James  Large  Mifflin,  of  the  second  part,  the  said  Rebecca 
Large,  wife  of  John  B.  Large,  of  the  third  part,  and  the 
said  Thomas  P.,  Mary,  Anne  P.,  and  Sally  M.  Large,  of 
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the  fourth  part;  reciting  the  will  of  the  said  Dorothy  Large, 
the  death,  intestate,  of  the  said  Elizabeth  Large,  leaving 
the  said  four  children,  and  an  arrangement  for  the  division 
of  the  property,  by  virhich  it  veas  agreed,  by  the  said  first 
party,  to  convey  to  the  said  third  and  fourth  parties  equally, 
the  third  of  the  real  estate  therein  devised  to  her  and  her 
heirs,  and  that  the  said  trustee  concurred  in  such  convey- 
ance, by  becoming  a  party  thereto ;  the  said  Sarah  L.  Mif- 
flin, in  consideration  of  the  premises,  and  other  valuable 
considerations,  and  of  one  dollar  to  her  paid  by  and  on 
behalf  of  the  third  and  fourth  partiea  thereto,  did  convey  to 
the  said  third  and  fourth  parties  thereto,  and  their  heirs, 
all  and  singular  the  lands,  messuages,  tenements  and  here- 
ditaments,  devised  unto  the  said  Sarah  L.  Mifflin,  by  her 
mother,  Dorothy  Large,  by  her  last  vt^ill  and  testament,  to 
hold  ^^  one  moiety  thereof  unto  the  said  Rebecca  Large  and 
her  heirs,  and  the  other  moiety  thereof  unto  Thomas  P. 
Large,  Mary  Large,  Anne  P.  Large,  and  Sally  M.  Large, 
as  they  now  respectively  hold  their  own  shares  and  pro- 
portions of  the  real  estate  devised  under  the  said  will,  with 
the  like  power  and  incidents,  and  as  if  the  property  now 
conveyed  had  been  devised  by  the  said  will,  in  trust  for  the 
same  uses  that  the  other  two-thirds  had  been  devised  upon 
and  subject  to/' 

That  on  the  2 1st  November,  1833,  an  amicable  action 
of  partition  was  entered  in  the  district  court  for  the  city 
and  county  of  Philadelphia,  wherein  the  said  Thomas  P. 
Large,  Mary  Large,  Anne  P.  Large  and  Sally  M.  Large, 
minors,  by  their  guardian,  James  Large,  were  plaintiffs; 
and  the  said  John  B.  Large  and  Rebecca  his  wife,  in  her 
right,  were  defendants. 

By  this  agreement,  signed  by  the  said  James  Large, 
guardian,  and  John  B.  Large  and  Rebecca  Large,  it  was 
agreed  that  the  said  action  be  entered  as  if  a  summons  had 
issued,  in  partition,  for  the  parting  and  dividing  the  several 
hereditaments  therein  set  forth,  including,  inter  alia^  a  tot 
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of  ground,  of  nvhich  the  premises  in  question  are  a  part; 
and  that  judgment  be  entered  against  them,  that  partition 
be  made  between  them  and  the  said  plaintiffs,  and  that  the 
same  be  parted  and  divided  into  two  equal  moieties,  one 
moiety  thereof,  according  to  value,  unto  the  said  plaintiffs, 
and  the  other  moiety  thereof,  according  to  value,  unto  the 
said  Rebecca  Large,  to  be  held  by  the  said  parties  in 
severalty.  Thereupon,  a  writ  de  partitione  facienda  was 
issued,  to  which  the  sheriff  made  return  that,  on  the  29th 
November,  1833,  he,  the  said  sheriff,  and  a  jury  summoned 
by  him  under  the  said  writ,  had  parted  and  divided  the 
premises  therein  described  into  two  equal  parts,  and  al- 
lotted, inter  oHa^  a  lot  of  ground,  of  which  the  premises 
mentioned  in  the  bill  are  a  part,  to  the  said  Rebecca  Large, 
to  be  held  by  her  in  severalty;  which  return  was  con6rmed 
by  the  court  on  the  10th  December,  1841. 

That,  on  the  16th  April,  1835,  by  indenture  of  that  date 
between  the  said  James  Large  M ifSin,  trustee,  d^.,  under 
the  will  of  Dorothy  Large,  deceased,  of  the  first  part,  the 
said  John  B.  Large  and  Rebecca  his  wife,  in  exercise  of 
the  power  in  her  vested  by  said  will,  of  the  second  part, 
and  Robert  H.  Large,  who  is  a  son  of  the  said  John  B. 
and  Rebecca  Large,  of  the  third  part;  the  said  James  L. 
Mifflin,  John  B.  Large  and  Rebecca  his  wife,  in  considera- 
tion of  the  sum  of  one  dollar,  and  other  valuable  considera- 
tionsy  did  grant  and  convey  to  the  said  Robert  H.  Large, 
in  fee,  a  lot  of  ground,  including  the  premises  in  question. 

The  answer  further  stated,  that  the  complainant  derived 
his  title  to  the  premises  from  the  said  Robert  H.  Large, 
by  sundry  mesne  conveyances ;  and  that  he  could  not  make 
an  undoubted  nor  a  marketable  title  to  him,  because  the 
conveyance  from  John  B.  Large  and  Rebecca  his  wife,  to 
Robert  H.  Large,  of  the  16th  April,  1835,  was  not  a  valid 
execution  of  the  [>ower  of  sate  and  disposition  given  to  the 
said  Rebecca,  by  the  will  of  the  said  Dorothy  Large:  and 
that  the  said  proceedings  in  partition  were  irregular  and 
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defective,  and  do  not  coDclude  all  parties  interested  in  the 
premises. 

Perkins,  for  complainant. 
M'Call,  for  defendant. 

The  following  opinion  was  delivered  by 

Bell,  J. — No  doubt  the  devisees  named  in  the  will  of 
Dorothy  Large  took  separate  estates  to  their  own  use. 
But  Sarah  Large  Mifflin  (one  of  them)  being  a  feme  sole, 
this  use  was  executed  by  the  statute,  and  her  conveyance 
of  June,  1833,  was  therefore  probably  effective  to  convey 
her  interest  in  the  subject  of  that  deed;  more  particularly^ 
as  the  object  seems  to  have  been  to  effect  a  partition  of 
the  devised  estate.  Lancaster  v.  Dolan,  I  R.  246-7;  1 
Saund.  on  Uses,  197.  So,  too,  I  think  the  agreement  to 
enter  into  an  amicable  action  of  partition,  between  the 
minor  children  of  Elizabeth  Large,  by  their  guardian,  and 
John  B.  Large  and  Rebecca  his  wife,  and  the  subsequent 
proceedings,  resulting  in  a  final  judgment,  may  be  sup- 
ported, on  the  ground,  that  the  minors  and  feme  covert, 
Rebecca  Large,  being  compellable  to  make  partition  of  the 
trust  property,  their  voluntary  agreement  to  do  so,  or  any 
step  towards  it,  is  valid,  in  the  absence  of  any  allegation 
of  unfairness.  Litt.  §  257;  Co.  Litt.  171  a;  Allnatt  on 
Part.  21.  And  ihefeme  covert,  infants  and  cestuis  que  trust 
were,  properly,  made  parties  to  the  action.  Attorney  Gen. 
V.  Hamilton,  I  Madd.  1 22 ;  Willing  v.  Brown,  7  S.  &  R.  468 ; 
Gratz  V.  Gratz,  4  R.  41 1 ;  Act  of  1807;  Miller  on  Part.  34 ; 
Allnatt  27,  104.  But  this  partition  left  the  land  still  sub- 
ject to  the  trust,  and  the  directions  of  the  will  by  which  it 
was  created.  Now,  since  Lancaster  v.  Dolan,  1  R.  248,  it 
is  the  settled  doctrine  of  this  state  that  a  wife,  in  respect 
of  her  separate  estate,  is  deemed  a  feme  sole  only  to  the 
extent  of  the  power  given  by  the  conveyance  creating  the 
estate.    Instead  of  having  an  absolute  right  of  disposition, 
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unless  expressly  restrained,  (which  seems  to  be  the  modern 
English  doctrine)  the  converse  of  the  proposition  is  true, 
viz.  that  a  married  woman  has  no  power  but  what  is  ex- 
pressly given.  She  cannot  exercise  an  authority  over  the 
estate,  so  as  to  divert  it  from  the  defined  object  of  the  trust 
further  than  she  is  expressly  empowered  so  to  do,  by  the 
terms  of  the  deed;  and  then  only  in  the  manner  and  form 
and  for  the  objects  prescribed  by  it.  Pullen  v.  Rianhardj 
I  Wh.  514;  Thomas  v.  Folwell,  2  Wh.  16.  So  far  was 
this  doctrine  carried  in  Dorrance  v.  Scoit^  3  Wh.  309,  that 
a  power  to  ^  feme  covert  to  sell  and  absolutely  convey  the 
estate,  and  to  appropriate  the  proceeds  to  her  own  use,  or 
to  devise  to  whom  she  saw  proper,  and  in  default  of  a  de- 
vise over  to  her  right  heirs,  was  not  well  executed  by  a 
confession  of  judgment  to  secure  repayment  of  money  bor- 
rowed. Lyne^s  Executor  v.  Crouse^  1  Barr  111,  is  another 
strong  case:  there,  a,  feme,  in  contemplation  of  marriage, 
conveyed  her  estate  in  trust  for  the  separate  use  of  herself, 
her  heirs  and  assigns  for  ever,  and  to  be  subject  to  her 
order  alone:  it  was  ruled,  she  had  no  power  of  disposi- 
tion, having  reserved  none. 

By  the  will  of  Dorothy  Large,  the  cestuis  que  trust  were 
empowered  to  revoke  the  trust  declared,  by  writing  ex- 
ecuted by  all  of  them,  with  the  assent  of  the  trustee.  This 
has  not  been  done.  Failing  this,  they  were  empowered, 
with  the  consent  of  the  trustee,  to  sell  and  dispose  of  the 
trust  estate,  "for  the  purpose  of  investing  the  proceeds  in 
any  other  kind  of  estate  or  property  more  beneficial  or 
productive  to  them;''  and,  perhaps,  after  partition  made, 
this  might  have  been  done  by  one  of  them,  in  respect  of 
the  purpart  assigned  to  her,  and  which,  of  course,  she 
would  continue  to  hold,  in  severalty,  subject  to  the  trust. 
But  it  is  not  apparent  that  the  conveyance  from  Rebecca 
Large  and  her  husband,  to  their  son  Robert  H.  Large,  was 
for  any  such  purpose.  Nay,  the  consideration  expressed, 
of  one  dollar,  would  seem  to  prove  no  purpose  of  again 
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purchasing  with  the  purchase  money  was  in  view,  or  led 
to  the  conveyance  to  the  son.  I  do  not  think  this  is 
helped  by  the  allegation  of  ^^  other  valuable  considerations,^^ 
especially  in  the  absence  of  any  averment  in  the  bill  or 
answer,  of  such  being  the  object  of  the  sale.  The  defend- 
ant insists,  that  looking  only  to  the  muniments  tendered 
him,  the  plaintiff  cannot  make  a  marketable  title,  inasmuch 
as  the  latter  derives  his  interest  in  the  premises  under  the 
deed  to  Robert  H.  Large,  which  was  not  a  valid  execution 
of  the  power,  and  therefore  passed  nothing.  It  strikes  me 
there  is  soundness  in  this  objection.  At  all  events,  I  doubt 
the  title  tendered,  and  this  is  sufficient,  for  the  present,  to 
defeat  the  prayer  for  a  specific  performance. 

The  plaintiflPs  bill  must  be  dismissed  with  costs.* 

*  A  marketable  title  in  equity,  is  one  in  which  there  is  no  doubt  inyolved, 
either  as  to  matter  of  law  or  fact;  and  such  a  title  only  will  a  purchaser  be 
compelled  to  accept.  This  distinction  between  good  and  marketable  titles 
seems  peculiar  to  courts  of  equity,  being  unknown  in  courts  of  law,  where 
the  question  is  absolutely,  titU,  good  or  bad.  The  equity  doctrine  seems  to 
invoWe  this  result,  that  no  title  will  be  forced  on  a  purchaser  which  is  not  so 
free  from  difficulty,  as  to  law  and  fact,  that  on  a  resale,  an  unwilling  pur- 
chaser shall  be  unable  to  raise  any  question  which  may  appear  to  a  judge, 
sitting  in  equity,  so  doubtful,  that  a  title  involving  it  ought  not  to  be  enforced. 
These  doubts  must,  however,  in  the  language  of  Lord  Eldon,  (in  Stapleton  v. 
Scott,  16  Ves.  272)  be  "considerable  and  rational,"  such  as  would  and  ougbi 
to  induce  a  prudent  man  to  pause  and  hesitate,  in  the  acceptance  of  a  titlf 
affected  by  them;  not  based  on  captious,  frivolous  and  astute  niceties,  but 
such  as  produce  real,  bond  fide  hesitation  in  the  mind  of  the  chancellor. 
Ddzell  V.  Cravfford,  9  Penn.  L.  J.  91,  22;  S.  C.  1  Pars.  £q.  Cases,  37.  And 
if  the  contract  be  vague  and  uncertain,  a  court  of  equity  will  not  exercise  iit^ 
extraordinary  jurisdiction,  but  leave  the  party  to  his  legal  remedy.  Parrts/i 
T.  Koons,  1  Pars.  Eq.  Cases,  80. 
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Conspiracy  consiBtB  ia  an  agreement  or  common  design  to  do  an  anlawfol  act ; 
or  to  do  a  lawful  act,  for  an  unlawful  end,  though  nothing  be  done  in  pur- 
suance of  it:  it  is  then  indictable;  but  is  not  the  subject  of  a  civil  actioDi 
unless  some  act  be  done  to  give  effect  to  the  purposes  of  the  conspirators, 
either  of  extortion  or  mischief. 

When  the  fact  of  the  combination  of  the  indiyidnals  in  the  unlawful  enter- 
prise is  shown,  every  act  and  declaration  of  each  member  of  the  con« 
federacy,  in  pursuance  of  the  original  plan,  and  with  reference  to  the 
common  object,  is,  in  contemplation  of  law,  the  act  and  declaration  of  them 
all,  and  is  original  evidence  against  them. 

It  makes  no  difference  at  what  time  any  one  came  into  the  conspiracy :  every 
one  who  does  enter  into  such  a  common  design  is,  in  law,  a  party  to  every 
act  which  had  been  previously  done  by  any  of  the  others  in  pursuance  of  it. 

It  is  not  a  violation  of  the  bill  of  rights  to  restrain  an  insane  person  of  his 
liberty,  without  oath  or  affirmation. 

Jn  an  action  to  recover  damages  for  restraining  one  of  his  liberty,  as  a  lunatic , 
the  question  for  the  jury  is,  whether  the  safety  of  the  person  himself,  or 
that  of  his  family,  or  friends,  or  neighbours,  required  that  he  should  be  re- 
strained for  a  time,  and  whether  such  restraint  is  necessary  for  his  restora- 
tion, or  will  be  conducive  thereto. 

An  action  of  cimapcracy,  for  confining  the  plaintiff  in  a  lunatic  asylum,  cannot 
be  sustained  if  the  defendants  conscientiously  believed  that  the  plaintiff 
was  deranged,  and  required  for  his  recovery  medical  treatment  under 
restraint. 

Although  the  existence  of  a  conspiracy  to  confine  the  plaintiff  in  a  lunatic 
asylum  be  proved,  yet  neither  the  signing  of  a  certificate  of  lunacy  by  a 
physician,  nor  the  receiving  and  keeping  of  the  plaintiff  in  the  asylum,  by 
the  ofiicers  thereof,  nor  the  serving  as  a  juror  on  an  inquest  by  which  the 
plaintiff  was  found  a  lunatic,  but  which  was  afterwards  set  aside,  will 
render  either  the  physician,  the  officers  of  the  asylum,  or  the  members  of 
the  inquest,  co-conspirators,  unless  they  had  knowledge  of  the  existence  of 
the  conspiracy,  and  their  several  acts  were  corruptly  done  in  furtherance 
thereof. 

The  suing  out  of  a  commission  of  lunacy  is  not  actionable,  unless  it  be  done 
maliciously  and  without  probable  cause. 

The  finding  of  an  inquisition  of  lunacy,  in  the  absence  of  improper  motives, 
is  proof  of  probable  cause. 
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The  finding  of  an  inqnisition  of  lanacy  may  be  impeached  on  the  gronnd  of 
fraud,  and  in  such  case,  it  will  famish  no  justification  for  the  arrest  and 
confinement  of  the  party. 

On  granting  a  commission  of  lanacy,  it  is  the  duty  of  the  court  to  make  an 
order  directing  notice  to  be  given  to  the  party,  or  his  near  relations,  who 
are  not  concerned  in  the  application ;  and  in  the  absence  of  any  such  order, 
an  omission  to  give  notice  is  not  to  be  imputed  as  a  fault  to  the  persons 
suing  out  the  commission. 

Such  relations  or  friends  as- counsel  a  finding  against  the  alleged  lunatic,  are 
excluded  from  the  list  of  persons  competent  to  receive  notice  of  the  execu- 
tion of  the  coinmission. — Krause,  P.  J. 

A  second  commission  cannot  be  issued  upon  the  original  petition,  where  the 
Inquisition  and  proceedings  under  the  first  commission  are  set  aside. 
— ^Krause,  p.  J. 

This  was  au  action  on  the  case,  in  the  nature  of  a  writ 
of  conspiracy,  brought  by  Morgan  Hinchman  against 
Samuel  S.  Richie,  Edward  Richie,  John  M.  Whitall, 
George  M.  Elkinton,  John  Lippincott,  John  D.  Griscom, 
Anna  W.  Hinchman,  John  L.Kite,  Elizabeth  R.  Shoemaker, 
Benjamin  H.  Warder,  Philip  Garrett,  Joshua  H.  Worthing- 
ton,  Charles  Evans,  William  Biddle  and  Thomas  Wistar,  Jr. 

The  first  count  in  the  declaration  charged  that  the  de- 
fendants conspired  together  to  aggrieve  and  impoverish 
the  plaintiff,  and  get  possession  of  his  property,  and  to  cause 
him  to  be  suspected  and-believed  to  be  a  person  of  unsound 
mind,  and  incapable  of  managing  his  business  and  governing 
himself,  and  to  cause  him  to  be  arrested  away  from  bis 
home  and  confined  in  a  lunatic  asylum;  that  in  pursuance 
of  such  conspiracy,  one  of  the  defendants,  the  said  Kite, 
signed  a  false  certificate,  purporting  that  the  plaintiff  was 
insane ;  that  when  the  plaintiff  had  come  as  usual  to  the 
city  of  Philadelphia,  to  bring  the  produce  of  his  farm  to 
market,  and  had  disposed  of  the  same,  and  was  about  to 
return  to  his  home,  another  of  the  defendants,  Samuel  S. 
Richie,  got  a  certain  Jesse  White  to  make  an  appointment 
with  the  plaintiff,  to  wait  for  him  the  next  morning  at  the 
hotel  where  the  plaintiff  staid,  under  pretence  of  purchasing 
one  of  the  plaintiff's  houses;  that  on  the  following  morning 


AT  PHILADELPHIA.  145 

[  Hinchman  v.  Richie.  ] 

John  M.  Whitall,  George  M.  Elkinton,  Edward  Richie, 
John  Lippincott,  John  D.  Griscom  and  Samuel  S.  Richie, 
assembled  at  tjie  hotel,  and  when  the  plaintiff  came  in  from 
ordering  his  horses  and  wagon  to  bo  harnessed,  two  of  the 
defendants,  John  M.  Whitall  and  George  M.  Elkinton, 
falsely  pretended  that  they  wanted  some  private  conversa- 
tion with  the  plaintiff,  and  under  such  false  pretence  ac- 
companied the  plaintiff  to  his  chamber;  that  Lippincott, 
Griscom  and  Edward  Richie  came  into  the  chamber  im- 
mediately afterwards,  and  told  plaintiff  they  were  going  to 
take  him  to  a  lunatic  asylum;  that  they  compelled  the 
plaintiff  to  go  with,  them  to  the  door  of  the  hotel,  where 
Samuel  S.  Richie  had,  in  the  mean  time,  brought  out  plain- 
tiff's horse  and  wagon,  into  which  they  forced  him,  and 
carried  him  off  to  a  lunatic  asylum;  that  Garrett  and  Wor- 
thington  received  him  at  the  asylum,  aqd  together  with  the 
said  Warder,  Kite,  Evans,  Shoemaker,  Diddle,  Anna  W. 
Hinchman  and  Wistar,  detained  him  therein  for  the  space 
of  six  months.  That  afterwards  Samuel  S.  Richie,  Eklward 
Richie,  and  Elizabeth  R.  Shoemaker,  in  pursuance  of  the 
conspiracy,  took  plaintiff's  horses  and  wagon,  went  up  to 
his  dwelling  and  farm  in  Bucks  county,  took  possession  of 
his  books  and  papers,  examined  them  and  took  them  away, 
and  took  possession  of  his  farm,  and  carried  off  his  stock, 
farming  utensils,  grain,  crops,  and  furniture,  and  in  con- 
junction with  Wistar,  converted  much  of  it  to  their  use. 
That  Anna  W.  Hinchman,  Biddle,  Griscom,  Elkinton, 
Shoemaker,  and  Samuel  S.  Richie,  persuaded  and  procured 
Eliza  W.  Hinchman,  plaintiff's  mother,  to  sign  a  petition 
to  the  court  of  common  pleas  of  Bucks  county,  to  have  a 
commission  of  lunacy  issued,  to  be  executed  in  the  county 
of  Philadelphia.  That  the  defendants  afterwards,  in  pur- 
suance of  the  said  conspiracy,  falsely,  maliciously  and 
without  probable  cause,  procured  a  commission  of  lunacy, 
on  the  petition  of  the  said  Eliza  W.  Hinchman,  to  be  issued 
out  of  the  court  of  common  pleas  of  Bucks  county,  directed 
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to  one  John  D.  M ichener,  and  proceeded  to  execute  the 
same,  at  the  asylum,  where  the  plaintiff  was  confined, 
without  allowing  him  the  advice  or  presence  of  counsel,  or 
of  any  of  his  friends;  and  did  falsely,  illegally,  and  cor- 
ruptly, procure  the  said  inquest  to  find  him  a  lunatic,  and 
that  he  had  been  so  for  eighteen  months  then  last  past, 
without  lucid  intervals;  which  inquisition  the  defendants, 
in  pursuance  of  their  conspiracy,  corruptly  withheld,  and 
made  no  return  thereof,  until  after  they  had  sold  and  dis- 
posed of  all  his  personal  property.  That  afterwards  the 
said  inquisition  and  all  the  proceedings  in  the  case  were 
set  aside  by  the  court  of  common  pleas  of  Bucks  county, 
and  the  plaintiff  was  duly  discharged  of  the  premises.  By 
means  whereof  he  had  been  greatly  injured  in  his  credit 
and  reputation,  and  had  suffered  great  anxiety  and  pain  of 
body  and  mind,  and  had  been  forced  to  expend  large  sums 
of  money  in  defending  himself  and  manifesting  his  sanity; 
and  also  plaintiff's  property  to  the  amount  of  five  thousand 
dollars  had  been  lost  and  destroyed,  carried  away  and 
sacrificed,  and  he  himself  had  been  prevented  from  following 
and  transacting  his  lawful  and  necessary  business  for  the 
space  of  eighteen  months. 

The  second  count  charged  that  the  defendants  conspired 
for  the  like  purposes,  and  to  secrete  the  plaintiff  in  said 
asylum,  for  the  purpose  of  confining  him  from  his  friends, 
&c.,  and  in  pursuance  of  such  conspiracy,  caused  and  pro- 
cured him  to  be  confined  and  imprisoned,  without  any 
reasonable  or  justifiable  cause  whatever,  and  against  his 
will,  in  the  said  asylum,  for  the  space  of  six  months,  and 
took  possession  of  his  property,  and  converted  and  disposed 
of  the  same  to  their  own  use.  And  that  they  might  have 
a  reasonable  pretence  for  keeping  him  in  said  asylum,  they 
falsely  and  maliciously  persuaded  his  mother  to  sign  a 
petition  to  the  court  of  common  pleas  of  Bucks  county,  for 
a  commission  of  lunacy  against  him,  &c. 

The  third  count  charged  a  like  conspiracy,  and  to  compel 
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him  to  s^tle  his  properly  on  his  wife  and  children  ;  and  that  in 
pursuance  of  such  conspiracy,  the  defendants  falsely  and 
maliciously  represented  to  his  mother,  that  he  was  incapable 
of  managing  his  business,  and  was  squandering  his  estate, 
and  ill  treating  his  wife,  and  had  better  be  taken  to  the 
asylum,  &c.  Also  charged  his  arrest  and  imprisonment  in 
the  asylum,  in  pursuance  of  such  conspiracy,  without  any 
legal  or  justifiable  cause,  &c. 

The  fourth  count  charged,  that  the  plaintiff  having  been 
seized,  when  away  from  his  home,  by  some  of  the  defend- 
ants, and  forcibly  and  against  his  will,  taken  to  and  con- 
fined in  the  asylum,  the  defendants  conspired  to  keep  him 
in  confinement,  untiUie  would  consent  to  give  up  the  manage^' 
ment  of  his  property^  and  settle  the  same  on  his  wife  and  children^ 
and  did  forcibly  and  against  his  will  keep  him  confined  for 
the  space  of  six  months, '&c. 

The  parties  in  this  case  were  all  members  of  the  society 
of  Friends.  Most  of  the  defendants  were  relatives  either 
of  the  plaintiff  or  of  his  wife;  to  whom  he  was  married  in 
1839,  and  with  whom  he  resided  in  Philadelphia  until  the 
spring  of  1 844,  when  he  removed  to  a  farm  in  Bucks  county, 
which  he  had  lately  purchased.  During  his  residence  in 
Philadelphia,  the  plaintiff  was  employed  as  a  clerk  in  the 
bank  of  Penn  Township.  He  lived  on  his  farm  until  about 
the  7th  of  January,  1847,  when  he  was  taken  to  the  Friends^ 
lunatic  asylum,  near  Frankford. 

It  was  shown  on  the  part  of  the  plaintiff  that  his  relatives, 
having  come  to  the  determination  to  confine  him  in  a  lunatic 
asylum,  procured  from  Dr.  John  L.  Kite,  a  physician,  who 
had  not  seen  him  for  four  months,  a  certificate  of  his  in- 
sanity. On  the  5th  of  January,  1847,  plaintiff  geared  up 
his  horses  and  wagon  and  started  for  the  city  of  Philadel- 
phia, with  a  load  of  marketing,  as  he  was  in  the  habit  of 
doing,  regularly,  once  in  every  two  weeks.  When  he  left 
home,  nothing  unusual  was  observed  in  his  behaviour;  he 
gave  directions  to  the  persons  in  his  employment,  before 
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Starting,  as  to  their  occupation,  told  them  to  take  care  of 
the  cattle,  and  promised  to  return  as  soon  as  possible.  He 
left  behind  him  his  wife  and  three  children,  one  of  whom 
died  before  he  again  met  his  family.  Having  disposed  of 
his  marketing,  and  made  preparations  for  his  return  on  the 
following  morning,  the  plaintiff  was  visited  by  Jesse  White, 
at  his  hotel  in  the  city  of  Philadelphia,  who  spoke  to  him 
about  a  house  which  Hinchman  had  previously  tried  to 
dispose  of,  and  left  him  after  ascertaining  that  he  would  be 
at  the  hotel  at  eight  o^clock  the  next  day. 

Jesse  White  called  on  plaintiff,  on  this  occasion,  at  the 
request  of  Samuel  S.  Richie  and  George  Dilks,  (Richie^s 
brother-in-law.)  They  said  Hinchman  was  crazy,  they 
wanted  to  take  him  to  the  asylum,  and  wished  White  to 
make  an  appointment  with  him  in  order  to  detain  him  in 
the  city  until  the  following  day.  White  observed  nothing 
like  insanity  about  the  plaintiff,  but  having  made  the  ap- 
pointment with  him,  went  out  and  informed  Edward  Richie 
of  it,  the  others  having  previously  left. 

On  the  following  day,  Samuel  S.  Richie,  Edward  Richie, 
John  M.  Whitall,  George  M.  Elkinton,  Dr.  John  D.  Griscom, 
and  John  Lippincott,  went  to  the  tavern,  and  met  the 
plaintiff.  They  told  him  they  wanted  to  speak  with  him ; 
they  wanted  him  to  go  with  them.  Hinchman  answered, 
that  he  had  not  time,  but  would  take  them  into  a  private 
room  and  talk  with  them  there.  They  went  up  stairs 
together,  after  which  one  of  them  came  down,  and  told  the 
bar-keeper  not  to  be  alarmed  if  there  was  a  scuffle,  as  they 
considered  him  a  lunatic,  who  was  wasting  his  property 
and  spending  his  money.  At  the  interview  with  the  plain- 
tiff they  told  him  that  now  he  must  abandon  his  business 
and  go  to  the  asylum ;  he  was  unwilling  to  go,  and  resisted, 
but  they  said,  it  was  no  use  to  resist,  they  were  prepared  to  take 
him  by  force.  They  then  took  him  down  stairs,  one  having 
hold  of  each  arm;  in  passing  through  the  bar-room,  he 
caught  hold  of  the  counter,  and  called  for  the  landlord: 
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they  dragged  bitn  from  the  bar,  and  notwithstanding  his 
struggles  forced  him  to  the  door,  where  his  own  wagon  and 
horses  had  been  brought  round,  by  order  of  one  of  the 
Richies.  They  placed  him  in  the  wagon,  from  which  he 
attempted  to  escape,  but  was  forcibly  held  back  by  the 
defendants;  when  Samuel  S.  Richie  took  the  reins  and 
drove  to  the  asylum,  where  the  plaintiff  was  received,  on 
presenting  Dr.  Kite's  certificate  and  Mr.  Warder's  order 
for  his  admission,  by  Mr.  Garrett,  the  superintendent. 

At  the  asylum  Hinchman  was  placed  in  a  room  with 
several  insane  persons,  one  of  whom  was  extremely 
offensive  in  his  person  and  behaviour,  and  another  of 
whom  made  a  violent  attack  upon  him  on  the  day  suc- 
ceeding his  arrival,  and  inflicted  on  him  a  severe  blow. 
He  was  denied  all  intercourse  with  his  friends,  and,  in  ac- 
cordance with  the  rules  of  the  institution,  his  letters  were 
not  permitted  to  be  placed  in  the  post-office.  The  plaintiff 
was  here  considered  by  the  keepers  to  be  a  sane  man. 
While  in  the  asylum,  he  tvas  urged  to  execute  a  deed  of  trust 
of  his  property  for  his  wife  and  children,  which  he  constantly 
refused  to  do. 

After  depositing  Hinchman  in  the  asylum,  the  wagon 
and  horses  were  brought  back  to  his  farm  by  Samuel  S. 
Richie,  accompanied  by  plaintiff's  wife  and  Elizabeth  R. 
Shoemaker,  one  of  the  defendants,  his  sister-in-law;  who 
took  possession  of  the  farm,  as  also  of  his  books  and 
papers,  and  commenced  selling  off  his  stock.  One  Jacob 
Heston,  a  judgment  creditor  of  the  plaintiff,  thereupon 
issued  execution,  and  levied  on  his  personal  property:  this 
execution,  on  the  14th  of  January,  1847,  was  marked  to 
the  use  of  Edward  Richie,  one  of  the  defendants,  and  a 
writ  of  venditioni  exponas  was  subsequently  issued,  under 
which  all  the  personal  property  was  sold,  much  of  it  at  a 
very  great  sacrifice.  The  sale  was  conducted  by  the 
Richies,  who  appear  to  have  had  control  of  the  process, 
the  sheriff  not  being  present  at  a  portion  of  the  sale,  which 
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occupied  several  days.  Many  of  the  goods  were  taken 
from  the  farm  to  the  house  of  Elizabeth  R.  Shoemaker,  at 
Gerroantown,  after  the  sale. 

On  the  9th  of  January,  1847,  Eliza  W.  Hinchman,  the 
plaintiflTs  mother,  made  affidavit  to  a  petition  to  the  court 
of  common  pleas  of  Bucks  county,  for  a  precept  in  the 
nature  of  a  writ  ck  lunatico  inquirendo^  to  inquire  whether 
Morgan  Hinchman  was  a  lunatic,  and  such  other  matters 
as  are  required,  by  law,  to  be  inquired  into  in  such  cases. 
On  the  1st  of  February,  1847,  John  D..Michener  was  ap- 
pointed commissioner  for  that  purpose,  and  on  the  4th  of 
February,  the  writ  was  issued.  The  inquest  (who  were 
alleged  to  have  been  fraudulently  selected  from  a  list  made 
out  at  Mrs.  Hinchman^s  house)  met  at  the  asylum  on  the 
day  following  and  were  there  qualified:  witnesses  were 
then  examined,  the  two  Richies  among  others,  in  the 
absence  of  the  plaintiff*;  afterwards  he  was  brought  in,  and 
began  to  converse  with  Eli  K.Price, who  was  his  mother's 
counsel;  Hinchman  inquired  what  was  going  on,  and 
when  he  discovered  their  business,  said  he  should  like  to 
have  some  of  his  friends  there.  Mr.  Price  asked,  if  he  did 
not  consider  him  a  friend,  to  which  Hinchman  replied,  he 
would  rather  have  his  friends  there  and  his  own  counsel. 
He  was  not  permitted  to  send  for  friends  or  counsel.  A 
member  of  the  inquest  testified  that  he  saw  nothing  in 
Hinchman's  manner  or  appearance  to  warrant  the  belief 
that  he  was  insane. 

The  inquest  found  that  Morgan  Hinchman  was  a  lunatic, 
and  had  been  so  for  eighteen  months  last  past,  without  lucid 
intervals.  On  the  27th  of  April,  1847,  the  inquisition  was 
returned,  and  confirmed  mst,  and  Lloyd  Mifflin  appointed 
committee  of  his  person  and  estate,  on  giving  security  in 
$4000,  which  was  duly  entered. 

In  April,  1847,  the  fact  that  Morgan  Hinchman  was 
confined  in  a  lunatic  asylum,  became  accidentally  known 
to  his  uncle,  Benjamin  M.  Hinchman,  his  father's  brother, 
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and  Samuel  B.  Fisher,  the  husband  of  his  father's  sister, 
who  immediately  took  measures  to  effect  his  release.    Mr. 
B.  M.  Hinchman  first  called  on  Dr.  Griscom,  who  said,  he 
had  not  given  the  certificate  of  his  insanity,  but  would  have 
given  such  a  certificate  at  any  time  within  the  last  three 
years,  if  called  upon  to  do  so.     He  said,  he  understood 
Morgan  was  wcLsting  his  estate^  by  wild  and  foolish  specuta- 
tions,  that  he  ilUtreated  his  wife,  and  the  night  on  which  he 
left  for  the  last  time,  he  was  so  violent,  that  her  life  and  that 
of  the  children  were  in  danger.    The  doctor  had  heard  this 
from  his  mother  and  other  members  of  the  family — he  was 
his  mother's  physician.    Mr.  B.  M.  Hinchman  replied,  he 
supposed  the  doctor  was  aware  that  there  had  been  some 
differences  between  mother  and  son^  and  she  had  become  exaS' 
perated  against  him ;  that  he  must  have  known  something 
of  his  mother's  peculiar  temperament;   and  that  in   all 
matters  where  her  interest  and  feelings  were  concerned, 
her  statements  should  be  received  with  due  allowance. 
The  doctor  said,'  he  was  present  at  Morgan's  arrest,  and 
narrated  the  facts  attending  it  to  his  uncle.     Mr.  Hinch- 
man next  visited  the  asylum,  in  company  with  his  sister, 
Mrs.  Fisher,  and  had  an  interview  with  their  nephew, 
which  satisfied  them  of  his  sanity.    In  the  course  of  two 
weeks  the  uncle  again  visited  the  asylum  in  company  with 
his  cousin,  Howard  Hinchman,  and  conversed  with  Mr. 
Garrett,  the  superintendent,  in  relation  to  his  case.     Gar- 
rett said,  there  was  not  much  the  matter  with  him,  he  might 
soon  be  discharged.     Morgan  then  applied  for  liberty  of 
the  grounds,  and  to  dine  and  eat  in  the  parlour,  and  said,  if 
there  was  any  difference  in  the  price  of  board  he  would  pay 
it ;  but  it  should  be  understood^  this  was  not  to  waive  his  claim 
for  damages. 

Edward  Richie  subsequently  called  on  B.  M.  Hinchman, 
and  spoke  of  Morgan's  case;  he  said,  he  thought  him  insane, 
and  that  his  friends  did  also,  and  advised  that  he  should  be 
placed  in  the  asylum :  he  named  his  mother,  his  sister,  his 
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sister-in-law,  and  others.  He  further  said,  that  it  had  been 
proposed^  iJiat  if  Morgan  would  allow  his  property  to  remain  in 
trust  for  the  benefit  of  his  family  and  self  he  might  come  out 
as  soon  as  he  pleased;  there  would  be  no  objection  to  his 
coming  out  then.  Mr.  Hinchman  replied,  that  if  Morgan 
was  insane,  it  was  not  proper  to  let  him  out;  and  if  he  was 
sane,  not  proper  to  deprive  him  of  his  property.  Richie  then 
said,  the  fact  of  Morgan^s  being  in  tlie  asylum  would  interfere 
with  the  management  of  his  affairs ;  he  might  have  difficulty ; 
and  in  case  he  left  his  property  in  trust,  his  friends  would 
assist  him  in  paying  off  incumbrances.  In  June,  1 847,  Marga- 
retta  Hinchman  (Morgan's  wife)  met  his  uncle  at  Edward 
Richie's  house,  and  it  was  again  proposed,  that  if  the  pro- 
perty  was  put  in  trust,  there  would  be  no  objection  to  his  coming 
out  of  the  asylum.  Mr.  Hinchman  replied,  he  could  not  see 
the  propriety  of  either  keeping  his  nephew  in  the  asylum, 
or  putting  his  property  in  trust,  when,  from  all  accounts, 
he  was  managing  his  property  well:  his  wife  said,  he  had 
been  wasting  his  property,  and  she  did  not  think  him  fit  to 
manage  it;  and,  as  an  instance,  she  said,  he  sold  a  pair  of 
chickens  to  a  coloured  man,  on  credit,  that  he  didn't  know. 
She  added,  that  he  had  never  been  guilty  of  any  violence; 
he  had  never  raised  his  hand  against  her,  and  she  had  never 
said  so:  she  said,  he  could  leave  the  asylum,  if  he  would 
put  his  property  in  trust,  come  to  Germantown  and  board 
with  her  sister,  but  he  must  be  subject  to  the  rules  of  the 
house;  he  must  pay  his  board  and  that  of  his  wife  and 
children  too.  Mr.  Hinchman  remarked,  with  reference  to 
the  probability  of  their  reunion,  that  it  should  be  hsine  qua 
non,  that  neither  his  mother,  Samuel  S.  Richie,  Elizabeth  R. 
Shoemaker,  nor  some  others,  should  be  allowed  to  interfere, 
that  he  believed  the  chief  difficulty  had  arisen  from  their 
interference;  she  answered, " Does  thee  think  I've  no  judg- 
ment of  my  own  ?"  The  subject  of  the  trust  was  then  again 
mentioned,  when  she  said,  if  he  did  not,  he  must  stay  there 
till  he  could  get  out  somehow. 


AT  PHILADELPHIA.  153 

[  Hinchman  v.  Richie.  ] 

Id  July,  1847,  Morgan  Hinchman  made  his  escape  from 
the  asylum,  and  immediately  called  on  his  uncle ;  he  said, 
they  had  authorized  him  to  leave,  but  would  not  consent 
to  his  going  because  he  declined  to  go  with  Eklward  Richie. 
This  was  communicated  to  Richie,  who  said,  he  was  not 
discharged ;  that  he  was  more  insane  now  than  ever. 

On  the  13th  of  September,  1847,  Morgan  Hinchman 
presented  his  petition  to  the  court  of  common  pleas  of 
Bucks  county  to  quash  the  proceedings  declaring  him  a 
lunatic  and  appointing  a  committee  of  his  person  and 
estate.  And,  on  the  7th  of  February,  1848,  after  hearing 
depositions  taken  on  both  sides,  the  court  set  aside  the  in- 
quisition and  all  the  proceedings,  on  the  ground  that  due 
notice  had  not  been  given  to  his  near  relations,  as  required 
by  the  act  of  assembly,* 

On  the  7th  of  November,  1848,  John  D.  Michener,  the 
commissioner  before  whom  the  inquisition  of  lunacy  was 
held,  filed  a  certificate  in  the  court  of  common  pleas  of 
Bucks  county,  that  he  signed  the  inquisition  finding  Mor- 
gan Hinchman  a  lunatic,  being  ignorant  that  he  had  the 
power  to  refuse  signing  the  same,  or  to  grant  him  a  habeas 
corpus^  or  to  give  him  a  fair  hearing,  or  to  insure  him  the 
right  of  self-defence ;  and  that  he  did  not  intend  by  signing 
the  inquisition  to  assert  the  truth  thereof;  and  now  certi- 
fied (in  conformity  with  the  act  of  assembly)  that  there 
was  not  probable  cause  for  the  application:  and  further, 
that  in  withholding  notice  from  his  friends,  he  was  not  ac- 
tuated by  ill-will,  but  acted  ignorantly,  and  as  directed  by 
the  counsel  employed  against  said  Hinchman. 

Mr.  Garrett  and  Dr.  Worthington  were  oflicers  of  the 
lunatic  asylum.  Benjamin  H.  Warder  signed  the  order  for 
his  admission.  Thomas  Wistar,  Jr.,  was  shown  to  have 
taken  part  in  the  sale  of  the  plaintiff's  goods,  and  the  re- 
moval of  them  from  the  farm. 

A  very  great  number  of  witnesses  were  examined  as  to 

*  See  the  opinion  of  Jadge  Kraase.  at  the  end  of  this  case. 
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their  belief  in  the  plaintiff's  sanity,  who  testified  that  he 
was  a  good  farmer,  and  a  shrewd  business  man. 

The  plaintiff  having  closed  his  testimony,  Mr.  Gibbons 
moved  for  the  discharge  of  Dr.  Evans,  A.  W.  Hinchman, 
P.  Garrett,  Dr.  Worthington,  B.  H.  Warder,  and  Thomas 
Wistar,  Jr.,  on  the  ground  that  they  had  been  included 
wantonly  and  arbitrarily,  and  for  the  purpose  of  excluding 
their  testimony ;  and  cited  Wakely  y.  Hartf  6  Binn.  316; 
Brown  V.  HotDardj  14  Johns.  122;  Vandusen  v.  Vanslyck^ 
15  Johns.  223;  Bates  v.  Conkling,  10  Wend.  389. 

W.  B.  Reed  and  Perkins  opposed  the  discharge,  and 
cited  Brotherton  v.  Livingston,  3  W.  &  S.  334 ;  Bredin  v. 
Bredin,  3  Barr  81;  1  Greenl.  Ev.  §  358;  Stevens'  N.  P. 
1738;  4  Wend.  260. 

H.  J.  Williams,  in  reply,  4  W.  C.  C.  79;  2  E.  C.  L.  465; 
Child  V.  Chamberlain^  25  E.  C.  L.  365, 

BuRNSiDE,  J.,  refused  to  discharge  the  defendants,  Gris- 
com,  Garrett,  Worthington,  Wistar  or  Warder;  but 
charged  the  jury  that  there  was  no  evidence  against  Dr. 
Charles  Evans  or  Anna  W.  Hinchman,  and  directed  them 
to  bring  in  a  verdict  of "  not  guilty  "  as  to  them. 

The  jury  rendered  a  verdict  in  favour  of  Dr.  Evans,  but 
refused  to  discharge  A.  W.  Hinchman. 

The  defence  set  up  was  that  Morgan  Hinchman,  at  the 
time  of  his  confinement  in  the  lunatic  asylum,  was  ac- 
tually deranged ;  and  that  the  defendants  acted  through- 
out with  a  regard  to  his  welfare  and  convalescence. 

It  was  shown,  that  the  plaintiff  was  married  to  Marga- 
retta  Shoemaker,  on  the  15th  of  September,  1839,  imme- 
iliately  before  which  she  had  executed  a  deed  of  trust  to  her 
brother,  John  W.  Shoemaker,  whereby  her  estate  was  settled 
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to  her  awn  us6j  reserving  to  herself  a  power  of  reyocation  i 
and  on  the  10th  of  September,  1843,  she  executed  a  deed 
of  revocation,  by  which  the  whole  of  her  eHote  was  conveyed 
to  her  husband^  Morgan  Hinchman. 

Much  evidence  was  introduced  to  show  that  the  plains- 
tiff  for  several  years  prior  to  his  confinement  in  the  asylum 
had  exhibited  symptoms  of  partial  insanity,  having  on  one 
occasion,  it  was  alleged,  been  guilty  of  violent  conduct 
towards  his  aged  mother.  After  his  removal  to  the  coun- 
try these  attacks,  it  was  said,  became  more  frequent  and 
more  violent,  and  so  excited  the  apprehensions  of  his  wife, 
that  it  was  determined  by  his  family  to  send  him  to  the 
asylum  for  medical  treatment. 

Accordingly,  on  the  6th  of  January,  1847,  his  mother, 
in  consequence  of  what  his  wife  had  communicated,  called 
on  Dr.  Griscom,  and  requested  him  to  come  and  hear  the 
story  from  her  own  lips.  The  Doctor  expressed  his  readi- 
ness to  give  a  certificate  of  Morgan^s  insanity,  if  it  was 
requested.  On  that  evening,  the  plaintifiPs  wife,  his  mo- 
ther, his  sister,  Anna  W.  Hinchman,  Edward  and  Samuel 
S.  Richie,  and  Elizabeth  R.  Shoemaker,  met  at  his  mother's 
residence,  and  upon  a  consultation  between  them,  it  was 
determined,  at  the  desire  and  request  of  his  wife,  that  Mor- 
gan Hinchman  should  be  placed  in  the  asylum.  The  Ri- 
chies  declaring  that  they  would  have  no  hand  in  it,  unless 
it  was  the  wish  and  desire  of  his  wife,  and  unless  all  the 
others  had  made  up  their  minds  as  to  the  necessity  and 
propriety  of  the  step.  After  his  arrest,  in  the  manner  de- 
scribed by  the  plaintifiPs  witnesses,  his  mother  called  on 
Mr.  Price,  and  directed  the  necessary  legal  steps  to  be 
taken,  which  resulted  in  the  application  to  the  court  of 
common  pleas  of  Bucks  county  for  an  inquisition  of  lunacy, 
as  above  stated.  The  inquisition  was  alleged  to  have  been 
held,  and  the  jurors  selected,  in  the  usual  manner,  the 
sheriff  testifying  that  it  was  not  the  practice  in  such  cases 
to  examine  the  witnesses  in  the  presence  of  the  supposed 


156  COURT  OF  NISI  PRIOS, 

[  Hinchman  v.  Richie.] 

lunatic ;  but  that  Morgan  Hinchman  did,  in  the  present  in- 
stance, request  to  have  counsel  to  represent  his  interests, 
which  request  was  evaded,  Mr.  Price  asking  him,  if  he  was 
not  satisfied  with  him  as  counsel ;  and  the  proceedings  went 
on  without  allowing  his  wish  for  the  presence  of  counsel 
or  friends  to  be  complied  with.  The  plaintifi*  left  the  asy- 
lum on  the  6th  of  July,  1847,  after  which  he  was  regis- 
tered as  ^^  discharged,  restored  to  his  usual  health.'' 

After  his  discharge,  he  requested  Judge  Stroud,  who 
was  related  to  both  parties,  to  see  his  wife  and  sister-in- 
law,  in  reference  to  his  return  to  his  family.  The  Judge 
called  on  Mrs.  Hinchman,  at  her  sister's  residence  in  Ger- 
mantown,  when  she  said, — ^they  expected  him  to  return ; 
the  house  was  open  for  him;  that  he  could  come  and  live 
there,  and  go  in  and  out  at  his  pleasure.  Elizabeth  R. 
Shoemaker,  at  the  same  time,  remarked,  that  the  house 
was  hers ;  her  sister  was  living  there  with  her  children,  and 
of  course  he  could  not  have  control  of  her  servants,  or 
over  her  domestic  arrangements ;  but,  in  other  respects,  he 
might  remain  there  as  unrestrained  and  comfortable  as  need 
be.  On  the  result  of  this  interview  being  communicated 
to  the  plaintiff,  he  flatly  refused  to  reside  at  Germantown, 
and  declared  that  instead  of  returning  to  his  wife,  she 
should  return  to  him,  with  an  acknowledgment  that  they 
(or  she)  were  all  wrong,  and  he  was  right. 

It  was  also  shown  that,  by  the  rules  of  the  asylum,  on 
the  presentation  of  the  certificate  of  a  respectable  physi- 
cian, and  the  production  of  an  order  for  admission  signed 
by  one  or  more  of  the  proper  committee,  neither  the  super- 
intendent nor  the  resident  physician  had  any  power  to  re- 
fuse to  admit  a  patient.  Benjamin  H.  Warder  was  a 
member  of  the  committee  in  January,  1847;  he  admitted 
that  he  signed  the  order  for  the  plain tifi^'s  admission. 

It  was  also  testified,  that  the  paper  signed  by  John  D. 
Michener,  purporting  to  be  a  return  to  the  court  of  com- 
mon pleas  of  Bucks  county,  as  commissioner  in  the  inqui- 
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sition  of  lunacy,  was  obtained  from  him  by  threats  of  a 
prosecution ;  it  was  obtained  for  the  purpose  of  being  laid 
before  the  meeting  of  Friends.  M ichener  did  not  know, 
when  he  signed  it,  that  it  was  addressed  to  the  judges  of 
Bucks  county,  but  said,  the  part  which  referred  to  his  igno- 
rance was  true  enough. 

The  defendants  haying  closed  their  testimony,  H.  J. 
Williams  moved  for  the  discharge  of  Benjamin  H.  Warder, 
for  the  purpose  of  offering  him  as  a  witness. 

W.  B.  Reedj  Perkins  and  D.  P.  Brown  opposed  the  dis- 
charge, and  cited  UnUed  States  v.  Harding,  6  Penn.  L.  J.  17. 

The  court  refused  to  instruct  the  jury  to  discharge 
B.  H.  Warder. 

The  plaintiff  called  witnesses  to  explain  the  alleged  yio- 
lent  conduct  on  his  part  towards  his  mother.  It  ap- 
appeared  that  Mrs.  Hinchman  was  in  the  orchard,  with 
his  wife,  knocking  down  apples  from  the  trees,  with  a  stick; 
that  plaintiff  several  times  requested  her  to  desist ;  and  on 
her  persisting  with  great  pertinacity,  took  her  by  the  arm, 
to  lead  her  from  the  orchard ;  she  resisted  in  a  state  of 
much  excitement,  commenced  screaming  violently,  and  on 
his  attempting  to  move  forward  with  her,  fell  on  her  knees, 
and  abused  him  in  strong  language.  The  next  morning, 
fihe  left  his  house :  before  her  departure,  Morgan  came  up, 
and  offered  her  his  hand,  which  she  refused  to  accept;  and, 
as  the  witness  testified,  gave  him  a  good  tongue-lashing ; 
she  said,  ^^  I  cannot  accept  your  hand,  and  unless  you  re- 
pent I  never  want  to  see  you  again."  This  occurrence, 
Cook  place  in  the  summer  of  1844. 

It  was  also  shown,  that  the  paper  was  not  got  from 
John  D.  Michener  under  threats  of  prosecution.  That  the 
overseers  of  the  meeting  were  present  when  Michener  be- 
gan to  make  the  acknowledgment;  and  on  a  suggestion 
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that  it  had  better  be  pot  in  writing,  the  paper  was  executed 
by  him,  and  witnessed  by  two  of  the  persons  present,  one 
of  whom  testified,  that  the  certificate  was  not  forced  from 
Michener  for  meeting  purposes,  but  was  given  by  him  wil- 
lingly^  Morgan  Hinchman  declaring  that  it  was  intended  to 
be  filed  in  the  office.  At  the  same  time,  Hinchman  gave 
Michener  an  acknowledgment  in  writing,  that  it  was  re-> 
ceived  in  mitigation  of  the  damages  caused  him  by  Mich- 
ener^s  acts  in  the  premises,  and  intended  to  end  all  differ- 
ences between  them. 

The  plaintiff  also  called  additional  witnesses  to  prove 
his  sanity  before  and  at  the  time  of  his  incarceration  in 
the  asylum. 

The  defendants  likewise  produced  additional  witnesses 
as  to  the  lunacy  of  the  plaintiff;  and  to  sustain  the  charac- 
ter of  Mrs.  Eliza  W.  Hinchman  for  veracity,  and  forhe  r 
Jfiad  and  affectionate  disposition  towards  her  children. 

After  a  trial  which  had  extended  itself  to  an  unprece** 
dented  length,  (having  been  commenced  on  the  9tb  of 
March,  1849,)  the  jury  were  eloquently  addressed  by 
S.  H.  Per  kins  J  Esg.y  for  the  plaintiff;  by  George  Griseoniy 
C.  Gibbons  and  H.  J.  WUKamSj  Esqs.^  for  the  defendants; 
and  by  David  Paul  Brown,  Esq.,  in  reply ;  when  the  follow-- 
ing  charge  to  the  jury  was  delivered,  on  the  9th  of  April, 
1849,  by 

BuRNsms,  J. — Gentlemen  of  the  jury : — ^I  have  reduced 
the  charge  I  am  about  to  deliver  to  you  substantially  to 
writing,  and  those  points  in  which  precedent  is  invohed, 
I  have  written  word  for  word.  I  do  so  because  this  is  an 
exceedingly  important  cause,  such  a  one  as  has  never 
been  tried  in  this  state,  and  such  a  one  as,  I  trust,  will 
never  arise  aguin.  But,  if  such  a  cause  should  ever  arise 
again,  I  trust  that  whatever  the  supreme  court  shall  decide 
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upon  will  be  a  rule  for  all  men.    I  shall  now  proceed  to 
<^er  you  that  charge. 

I  need  not  say,  gentlemen,  that  I  am  deeply  impressed 
with  the  novelty  as  well  as  the  importance  of  this  case.  A 
correct  determination  of  it  requires  our  cool,  calm,  and 
deliberate  attention,  and  our  most  deliberate  reflection. 
Let  us  meet  it  in  a  way  worthy  of  ourselves,  without  any 
improper  feelings  or  prejudice,  and  with  a  strict  regard  to 
the  law  and  the  evidence :  let  us  judge  of  it  as  we  expect 
to  be  judged  by  Him  who  knows  our  inmost  thoughts. 

Conspiracy  consists  in  an  unlawful  agreement,  though 
nothing  be  done  in  pursuance  of  it :  the  conspiracy  is  the 
gist  of  the  offence.  Then,  it  is  indictable,  but  it  would 
not  afford  a  civil  remedy.  So,  a  conspiracy  to  do  a  law-* 
fill  act,  if  for  an  unlawful  end,  is  indictable.  Where  men 
contrive  and  conspire  to  do  an  unlawful  act,  which  op- 
presses another  or  unjustly  subjects  him  to  the  power  of 
those  confederating,  it  gives  effect  to  their  purpose,  either 
of  extortion  or  mischief:  such  a  conspiracy  affords  a  civil 
remedy  for  damages,  by  an  action  on  the  ca  se.  I  gene- 
ral, there  must  be  a  common  design  to  do  an  unlawful  act; 
when  the  fact  of  combination  is  established  to  the  satisfac- 
tion of  the  jury,  and  the  combination  of  the  individuals  in 
the  unlawful  enterprise  is  shown,  or  rather  the  connexion 
of  the  individuals  in  the  unlawful  enterprise,  every  act  and 
declaration  of  each  member  of  the  confederacy,  in  pursu- 
ance of  the  original  concocted  plan,  and  with  reference  to 
the  common  object,  is,  in  the  contemplation  of  the  law,  the 
act  and  declaration  of  them  all,  and  is  original  evidence 
against  them  all.  It  makes  no  difference  at  what  time  any 
one  came  into  the  conspiracy.  Every  one  who  does  enter 
into  such  a  common  purpose  or  design  is,  in  law,  a  party 
to  every  act  which  had  been  previously  done  by  any  of  the 
others  in  pursuance  of  such  common  design.*"  This  then, 
gentlemen,  is  a  great,  a  settled  principle  of  the  law  in  rela-^ 

•  1  Greenl.  £y.  H  111,  233. 
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tion  to  this  offence;  and  it  is  one  which  requires  a  court 
and  jury  to  be  careful  that  they  do  not  involve  innocent 
men,  and  also  to  take  care  that  the  guilty  do  not  escape. 
I  shall  not  enlarge  upon  it.  It  is,  I  admit,  a  charge  easily 
made,  and  difficult  to  defend  against.  I  am  not  for  extend- 
ing the  law  of  conspiracy  beyond  its  just  limits — its  settled 
principles;  nor  am  I  opposed  to  applying  it  to  those  to 
whom  it  ought  to  be  applied. 

You  have  heard,  gentlemen,  how  Morgan  Hinchman 
was  arrested  on  the  7th  of  January,  1847,  and  taken  to 
the  Frahkford  asylum.  Was  he  then  insane  ?  This  is  a 
fact  for  you  to  determine ;  and,  in  fact,  it  is  the  great,  the 
leading  fact  in  the  cause.  The  learned  counsel  for  the 
plaintiff  contend  that,  as  this  proceeding  was  not  upon  oath 
or  affirmation,  it  was  contrary  to  the  bill  of  rights,  and  a 
violation  of  the  constitution  of  Pennsylvania.  If  you  find, 
gentlemen,  that  Morgan  Hinchman  was  insane  at  that 
time,  I  do  not  accede  to  that  proposition ;  it  would  have 
been  true  if  he  had  been  charged  with  a  crime ;  but  the 
right  to  restrain  an  insajie  person  of  his  liberty  is  found, 
as  expressed  by  Chief  Justice  Shaw,  of  Massachusetts,  ^^in 
the  great  law  of  humanity." 

The  Pennsylvania  hospital  was  in  existence  half  a  cen- 
tury before  the  adoption  of  the  constitution  of  1790,  and  it 
was  in  existence  and  operation,  as  well  as  this  asylum, 
when  the  amended  constitution  of  1838  was  adopted.  So 
that  those  gentlemen  (and  they  were  men  of  talent  and 
distinguished  ability,  in  both  conventions,  and  especially 
the  convention  of  1790,)  who  formed  this  constitution,  had 
the  practice  of  the  Pennsylvania  hospital  before  them ;  and 
the  late  convention  had  before  them,  in  addition  to  that, 
the  practice  of  this  asylum.  I  then  negative  the  proposi- 
tion, that  it  is  a  violation  of  the  constitution  of  Pennsylva- 
nia, so  to  arrest  and  confine  an  insane  man. 

Gentlemen,  these  institutions  are  the  pride  of  our  state; 
they  are  the  highest  honours  that  the  city  and  county  of 
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Philadelphia  possess.  And  there  is  no  part  of  our  popula- 
tion that  have  done  more,  that  have  expended  more  time 
and  more  money,  to  benefit  the  condition  of  the  insane, 
and  to  erect  and  sustain  these  institutions,  than  the  society 
of  Friends.  Perhaps  they  have  done  more  than  any  re- 
ligious denomination  in  relieving  the  condition  of  this  un- 
fortunate, but  too  long  neglected  class  of  society.  I  am 
not,  gentlemen  of  the  jury,  for  throwing  any  impediment 
in  the  way  of  these  institutions;  but,  at  the  same  time,  as 
I  shall  show  you,  they  are  subject  to  visitations  by  the 
law  of  the  land,  like  every  thing  else;  and  if  they  are 
abused,  they  are  amenable  to  the  common  law. 
^  Gentlemen,  I  am  proud  to  say,  that  this  is  the  first  in- 
stance of  alleged  oppression  in  any  of  these  humane  or 
meritorious  institutions.  If  wrong  has  been  done,  they 
are  open  to  the  examination  of  the  civil  courts,  and  the 
question  will  be,  in  each  particular  case,  whether  the 
safety  of  the  person  himself,  or  that  of  his  family  or  friends 
or  neighbours,  required  that  he  should  be  restrained  for  a 
time,  and  whether  restraint  is  necessary  for  his  restoration 
or  will  be  conducive  thereto.  This  is  the  great  question. 
In  considering  this  question  of  restraint,  if  e  must  not  fall 
into  the  vulgar  error,  that  a  person  is  not  to  be  considered 
insane,  when  he  does  not  always  show  wildness  in  his  con- 
duct, in  his  every  day  transactions.  It  is  now  ascertained 
and  well  established,  by  the  investigations  of  learned  men, 
and  the  light  of  science,  that  a  person  may  show  shrewd- 
ness in  his  business,  and  intelligence  and  cunning  in  his 
arguments,  and  still  be  decidedly  insane  on  some  one  or  more 
subjects;  and  if  confinement  or  restraint,  with  regular  me- 
dical treatment,  are  necessary  for  the  restoration  of  such 
a  person  to  a  perfectly  sound  mind,  they  are  the  best 
friends  of  the  party  who  enforce  it.  Illusions,  which  are 
deceptive  appearances,  and  false  views  and  hallucinations 
which  are  the  acts,  enlightening  the  mind,  sometimes  exist 
in  persons  who  appear  sound  to  the  generality  of  their 
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neighbours.  This  species  of  insaDity  will  show  itself  in 
outbreaks  of  passion,  occasionally  in  sullenness,  and  in 
various  ways,  to  the  parents,  wife  and  children  of  a  man, 
when  those  who  frequently  visit  him  will  not  discover  it.  I 
entertain  for  our  insane  hospitals  the  highest  gratitude; 
they  often  confer  on  the  miserable  and  unfortunate  maniac 
the  restoration  of  mind  and  health ;  and  those  who  erected 
them  with  their  money,  and  who  devote  their  time  and  at* 
tention  to  these  institutions  of  benevolence  and  charity,  at 
no  profit  to  themselves,  are  deserving  of  the  highest  praise. 
Our  legislature  are  now  erecting,  at  Harrisburg,  an  asylum 
for  the  insane  poor,  the  first  appropriation  for  which  was, 
I  think,  one  hundred  thousand  dollars,  at  the  expense  of 
the  tax-payers  of  the  state. 

I  return  to  the  question,  whether  or  not  Morgan  Hinch- 
man  was  partially  insane.  That  question  is  for  you  to 
determine  from  the  evidence,  and,  in  calling  your  attention 
to  this,  I  call  it  to  the  whole  evidence.  For  me  to  read 
the  whole  evidence  to  you,  would  take  a  day  or  two,  and 
it  has  been  so  recently  discussed,  so  recently  and  so  elabo- 
rately considered  by  the  counsel  on  both  sides,  that  I  deem 
it  unnecessary.  •  Your  minds  have  been  kept  to  this  cause 
as  closely  as  I  could  occupy  them,  from  the  commencement 
to  the  present  time.  But,  gentlemen,  I  ask  you  this  question, 
— Did  not  Morgan  Hinchman's  mother  and  his  wife  think 
that  he  was  insane  ?  Was  it  not  at  their  instance  that  he 
ivas  removed  to  the  asylum  ?  It  is  urged  by  the  learned 
counsel  who  last  addressed  you,  that  the  wife  had  no  hand 
in  it,  and  was  imposed  on.  I  am  unable  to  discover  in  the 
evidence  any  foundation  for  this  position.  Is  there  not 
evidence  that  Samuel  RiShie  said  he  would  have  nothing 
to  do  with  it,  unless  it  was  the  desire  of  Mrs.  Morgan 
Hinchman  ?  Does  not  the  whole  evidence  show  that  she 
was  at  Mrs.  Eliza  W.  Hinchman's  when  the  whole  matter 
was  concocted  ? — ^when  the  determination  was  come  to,  to 
take  Morgan  Hinchman  to  the  asylum  ?    You  have  heard 
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wbo  were  there.  There  is  one  thing  that  struck  noie  as 
remarkable.  This  old  lady  seems  to  be  no  common  wo- 
man. It  appears  she  was  left  a  widow  when  she  was  a 
young  woman,  with  five  or  six  very  young  children.  On 
the  death  of  her  husband,  her  means  were  not  very  ex- 
tensive, and  yet  some  of  her  children  appear  in  court,  and 
they  have  an  education  and  intelligence  which  would  do 
credit  to  the  most  wealthy  of  the  commonwealth.  You 
have  the  testimony  of  the  mother,  and  you  are  the  judges 
of  it.  She  solemnly  affirms  that  she  made  the  application; 
she  came  to  her  son's  friends  to  have  him  removed  to  the 
asylum,  because  she  loved  him,  as  she  no  doubt  did,  and 
because  she  thought  it  would  improve  his  health.  The 
affair  in  the  orchard  was  an  unfortunate  occurrence,  and  I 
submit  to  you,  as  rational,  intelligent  men,  whether  it  was 
possible  that  revenge  could  rankle  in  the  mother's  bosom, 
from  an  occurrence  of  that  kind,  for  so  long  a  time.  You, 
and  not  I,  are  to  judge  of  it.  Although  the  mother  did  not 
visit  the  son,  yet  the  son,  occasionally,  as  you  have  heard, 
called  on  her  on  business.  And  is  it  possible  that  such  a 
diabolical  spirit  of  revenge  could  exist  in  a  mother's  heart 
such  a  length  of  time  ?  That  she  gave  her  sanction  to  his 
removal  to  the  asylum,  that  it  was  at  her  desire  that  he 
was  removed  thither,  that  she  was  the  great  cause  of  that 
removal,  is  to  me  manifest ;  but  I  submit  that  to  you. 

With  regard  to  the  wife,  the  evidence,  as  far  as  I  can 
judge,  is  that  she  was  a  mild,  a  kind,  an  affectionate  wife ; 
she  was  the  wife  of  his  bosom,  she  was  the  mother  of  his 
children,  his  partner  for  life,  for  better  and  for  worse.  If 
be  was  subject  to  spells  of  unhappiness  and  disorder,  she 
knew  it  better  than  all  others.  I  submit  to  you,  that  she 
knew  the  very  throbbings  and  pulsations  of  his  heart,  and 
that  if  he  was  disturbed  and  disordered,  if  he  was  agi- 
tated with  disease,  she  knew  it  best.  Why  did  she  consent 
to  his  being  sent  to  the  asylum  ?  What  loving,  kind  and 
affectionate  wife  ever  desired  to  destroy  her  own  happiness 


1 


164  COURT  OF  NISI  PRIUS, 

[Hinohxnan  v.  Richie.] 

by  disgracing  or  distressing  her  husband  ?  Gentlemen,  I 
make  these  observations  to  you  in  order  to  bring  them  to 
your  minds,  because  this  case  presents  some  features  that 
are  very  extraordinary  indeed.  What  then  was  the  object 
of  placing  Morgan  Hinchman  in  the  asylum  ?  Was  his 
mind  diseased,  as  Dr.  Evans  informs  you,  and  was  it  to 
restore  him  to  health,  wife  and  family,  and  friends  and 
happiness,  that  he  was  confined  in  the  asylum,  or  was  it 
for  some  mercenary  purpose,  as  is  alleged?  If  it  was  for 
his  benefit,  as  his  friends  honestly  believod,  and  they  had 
reasonable  cause  for  that  belief,  that  he  was  partially  in- 
sane, and  you  are  satisfied  of  that  insanity,  this  action  will 
not  lie,  and  cannot  be  maintained.  On  the  other  hand,  if 
he  was  placed  there  for  a  mercenary  purpose ;  if  he  was 
placed  there,  as  alleged,  in  order  to  obtain  a  deed  of  trust  of 
his  property  for  his  wife  and  children^  the  plaintiff  will  be 
entitled  to  your  verdict.  The  first  evidence  which  tends 
to  support  the  mercenary  view  of  the  case  is  that  of  Jona- 
than Smith ;  he  says  he  thinks  he  heard  Morgan  Hinch- 
man and  Mr.  Garrett  talking  about  a  deed  of  trust,  and 
settling  affairs.  *^  It  was  Mr.  Garrett,"  said  Mr.  Smith, 
^^I  heard  say  it;  then,  he  said,  he  would  be  well  enough  in 
a  short  time,  and  get  out:"  on  the  cross  examination  on 
that  point,  he  added,  ^^  as  I  passed  through,  Garrett  said, 
that  if  he  tvotdd  sign  the  deed  he  would  soon  be  well^  and  all 
would  then  be  rights  and  then  he^d  get  out.  You  have  heard 
Mr.  Benjamin  Hinchman:  he  says,  that  in  a  conversation 
with  Edward  Richie,  about  an  interview  with  Margaret 
Hinchman,  Edward  Richie  said,  that  ^^  if  Morgan  Hinchman 
would  allow  his  property  to  remain  in  trust  fbr  the  benefit  of 
his  family y  he  might  come  out  of  the  asylum  as  soon  €is  he 
pleased ;^^  and  that  he  (Richie)  wished, ''  that  Morgan  would 
put  his  property  in  trusty  and  then  there  would  be  no  objections 
to  his  coming  out.^  You  have  also  heard  what  the  wife 
said,  or  what  Mr.  Benjamin  Hinchman  stated,  that  she  said 
to  him.    He  states,  that  she  said,  ^^  that  tf  he  (Morgan) 
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assigned  it  (his  property)  over^  he  might  come  out^  but  if  not, 
he  might  get  out  as  he  couldJ^  You  have  also  heard  the 
coDversatioD  which  Abraham  Sink  heard  between  Dr. 
Worthington  and  Hinchman :  he  (Sink)  says,  *^/  have  heard 
Dr.  Worthington  speak  of  his  properly ;  Dr.  Worthington  ad' 
vised  him  (Hinchman)  to  give  up  his  property ;  that  Jte  would 
not  live  with  such  a  woman  like  her  again^  but  would  go  to 
Texas ;  property  without  liberty  would  be  of  no  use  to  him.'" 
If,  then,  Morgan  Hinchman  was  placed  in  this  asylum  for 
the  mercenary  purpose  of  getting  him  to  convey  his  pro- 
perty in  any  way,  it  was  a  foul  conspiracy:  if  it  was 
honestly  and  conscientiously  done,  for  the  purpose  of  re- 
storing him  to  health,  they  conscientiously  believing  him 
to  be  diseased,  and  you  should  be  of  that  opinion,  it  pre- 
sents a  case  in  which,  as  I  have  told  you,  the  patients  may 
be  taken  in  charge  by  relations  and  friends,  by  wives  and 
by  mothers.  And  if  I  have. a  wish  on  the  face  of  the 
earth,  if  it  should  please  God  to  visit  me  with  such  a  mis- 
fortune, I  would  hope  that  my  wife  and  children  woukl 
cause  me  to  be  removed  to  one  of  these  institutions,  which 
are  an  honour  and  a  blessing  to  your  city  and  county. 

It  appears  that  the  plaintiff  and  his  wife,  when  they  were 
married,  were  about  equal  in  wealth.  He  very  generously 
executed  a  deed  of  trust  for  the  benefit  of  his  wife,  but  un- 
fortunately there  was  a  power  of  revocation.  And  I  tell 
you,  gentlemen,  and  all  who  hear  me,  that  if  any  one  wants 
to  settle  any  property  on  his  wife  and  children,  he  will  not 
put  it  in  the  power  of  husband  or  wife  to  alter  or  change 
it,  because  my  own  observation  is  this : — ^I  never  knew  one 
instance  in  the  whole  course  of  my  life,  where  the  husband 
could  not  by  some  means  or  other  obtain  the  consent  of  his 
wife  to  make  a  change;  he  will  do  it  by  love  or  affection, 
or  if  that  will  not  do,  he  will  too  often  do  it  by  bad  treat- 
men£.  They  (Hinchman  and  wife)  did  change  it,  and  that 
property  possibly  depreciated  in  value,  as  you  have  heard; 
his  money  wasted  some,  no  doubt.    Whether  the  wife,  and 
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the  friends  of  the  wife,  wished  to  obtain  for  her  permanent 
possession  of  the  property,  by  placing  him  in  an  asylum, 
in  order  to  secure  to  her  a  competency,  is  for  you  to  de- 
termine. And  if  they  did  pursue  that  course,  and  if  you 
are  satisfied  that  he  was  a  sane  man,  or  rather,  that  he 
was  not  an  insane  man,  it  was  a  mercenary  purpose,  and 
one  which  will  support  the  narr. 

Now,  gentlemen,  as  you  will  see,  I  have  reduced  this 
cause  to  a  simple  inquiry;  I  have  endeavoured  to  bring  it 
before  you  in  the  simplest  possible  form,  in  order  to  lessen 
your  duties;  and  I  consider  it  the  duty  of  a  judge  to  bring 
questions  before  a  jury,  in  such  a  manner  that  they  will 
fairly  understand  and  fully  comprehend  them,  and  then  they 
are  the  persons  to  decide.  And  while  I  shall  never  permit 
a  jury  to  encroach  upon  the  right  of  the  court,  in  matters 
of  law,  I,  on  the  other  hand,  shall  be  the  last  man  to  meddle 
with  a  jury  on  matters  of  fact. 

I  shall  now,  as  briefly  as  possible,  answer  the  defendants' 
points,  and  they  are  really  multiplied  to  an  extraordinary 
extent.  I  suppose  the  notion  is,  that  a  man  who  comes 
from  the  Allegheny  mountains  knows  nothing  about  the 
laws  of  Pennsylvania, 

1.  That  unless  the  jury  are  satisfied  that  the  defendants 
procured  the  commission  of  lunacy  to  be  sued  out  by  the 
mother,  the  plaintiff  cannot  recover  on  the  first  and  second 
counts  in  the  narr.  Arts. — I  agree  to  this,  with  the  excep- 
tion that  the  jury  will  recollect  that  the  decision  to  place 
him  in  the  asylum  was  come  to  on  the  6th;  that  he  was 
carried  there  on  the  7th;  that  application  was  made  to  Mr. 
Price  on  the  8th ;  and  that  the  petition  was  signed  on  the 
9th,  and  immediately  forwarded  to  Doylestown.  The  jury 
will  judge  whether  the  proof  is  such  as  to  satisfy  them, 
that  it  was  a  part  of  the  original  concoction,  to  take  out 
the  commission  of  lunacy,  and  to  take  it  out  for  an  im- 
proper purpose. 

2.  That  the  suing  out  of  a  commission  of  lunacy  cannot 
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be  ground  for  this  action,  unless  it  was  done,  or  procured 
to  be  done,  by  the  defendants,  and  was  done  by  them  ma* 
Kciously  and  without  probable  cause  for  believing  the  plain- 
tiff to  be  deranged,  and  that  it  is  the  duty  of  the  plaintiff 
to  establish,  both  malice  on  the  part  of  the  defendants,  and 
the  want  of  probable  cause.  Ans. — I  accede  that  the  suing 
out  of  the  commission  was  a  legal  proceeding,  and  that  the 
plaintiff  must  for  that  show  malice,  and  the  want  of  pro- 
bable cause. 

3.  The  defendants  cannot  be  found  guilty,  under  the 
second  count,  unless  it  is  proved  that  they  did  conspire  to 
take  the  plaintiff,  and  confine  him  in  the  asylum,  for  the 
purpose  of  enabling  some  of  the  defendants  to  get  posses- 
sion of  his  property — that  being  the  conspiracy  charged  in 
that  count.  Ans. — ^The  conspiracy  must  be  substantially 
proved  as  averred  in  the  count,  that  two  or  more  of  them 
did  conspire  for  the  purpose  of  enabling  some  of  the  de- 
fendants to  get  possession  of  his  property,  as  charged. 

4.  That  the  defendants  cannot  be  found  guilty  under  the 
third  or  fourth  counts,  unless  it  is  proved  that  the  defend- 
ants conspired  to  confine  the  plaintiff,  to  get  possession  of 
his  property,  and  to  compel  him  to  settle  the  same  on  his 
vnfe  and  children.  Ans. — I  have  already  substantially  in- 
structed the  jury  as  desired,  upon  this  point — that  the 
plaintiff  must  substantially  prove  the  case  he  sets  out  in 
the  declaration. 

5.  If  the  defendants  believed  that  the  plaintiff  was  de- 
ranged, and  required  for  his  recovery  medical  treatment, 
under  restraint,  the  verdict  must  be  for  the  defendants. 
Ans. — ^The  general  charge  instructs  the  jury  on  this  point ; 
I  accede  to  it. 

6.  That  the  taking  of  the  plaintiff  to  the  asylum,  and  his 
detention  there,  even  if  unlawful,  and  a  trespass,  are  not 
acts  for  which  the  plaintiff  is  entitled  to  recover  in  this 
form  of  action.  Ans. — Certainly  not;  unless  there  was  a 
conspiracy  for  that  purpose. 
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7.  That  if  the  defendants  acted  under  circumstances, 
such  as  would  have  induced  a  man  of  ordinary  intelligence 
to  believe  the  plaintiff  insane,  and  requiring  medical  treat- 
ment in  an  asylum,  the  plaintiff  cannot  recover.  Ans. — I 
accede  to  this,  if  the  jury  find  it  was  their  only  motive  to 
restore  him  in  health  and  soundness  to  his  family. 

8.  That  the  application  of  the  wife  and  mother,  accom- 
panied by  their  statement  that  the  plaintiff  was  deranged, 
constitute  probable  cause,  if  circumstances  warrant  a  rea- 
sonable belief  of  insanity  or  unsoundness  of  mind.  Ans. — 
There  are  no  relations  so  near  or  dear  to  the  affections  of 
a  man  as  his  wife  and  mother,  and  every  presumption  is  in 
favour  of  their  affection  and  regard,  until  the  contrary  is 
shown.  I  cannot  say,  under  the  immense  mass  of  contra- 
dictory evidence  in  this  cause,  that  the  application  of  the 
wife  and  mother,  accompanied  by  their  statement  that  the 
plaintiff  was  deranged,  constitutes  probable  cause.  I  leave 
it  to  the  jury  to  determine  whether  the  circumstances 
proved  warrant  a  reasonable  belief  of  insanity  or  unsound- 
ness of  mind.  I  can  only  say  that  if  he  was  insane,  it  was 
probable  cause. 

9.  That,  if  even  there  were  any  evidence  of  any  of  the 
plaintiff's  property  having  been  disposed  of  by  any  of  the 
defendants,  and  the  proceeds  not  accounted  for,  it  would 
not  be  evidence  to  support  this  action.  Ans. — It  is  not 
evidence  to  prove  a  conspiracy,  and  support  the  action; 
but,  if  a  conspiracy  is  proved,  the  fact  done  in  furtherance 
of  it  would  be  evidence  to  increase  the  damages. 

10.  Knowledge  of  the  existence  of  a  conspiracy  must  be 
brought  home  to  every  defendant,  otherwise,  his  acts  do 
not  make  him  a  party  to  the  conspiracy.  Ans. — They  do 
not,  unless  the  act  is  done  in  pursuance  of  the  originally 
concocted  plan,  and  with  a  reference  to  the  common  object. 
If  it  is  done  in  furtherance  of  the  common  purpose,  he  is, 
in  law,  a  party  without  regard  to  the  time  he  entered, 
which  is  for  the  jury. 


AT  PHILADELPHIA.  169 

[  Hinchman  v.  Richie.  ] 

11.  ReceiTing  a  patient,  with  the  usual  certificate  and 
order  of  the  asylum,  unless  known  that  he  was  brought 
there  by  a  malicious  and  unlawful  conspiracy,  does  not 
make  die  superintendent  and  resident  physician  con- 
spirators. Ans» — Certainly  not,  as  to  the  abstract  fact,  it 
does  not  make  the  superintendent  and  resident  physician 
conspirators,  unless  they  reported  corruptly  to  the  managers 
to  keep  the  patient  there,  in  furtherance  of  the  conspiracy. 

12.  Signing  an  order  of  admission  of  a*  patient,  on  the 
apphcation  of  his  mother,  accompanied  with  the  certificate 
of  a  regular  physician,  in  the  usual  form,  and  in  the  usual 
bond,  is  no  evidence  of  being  a  party  to  the  conspiracy 
laid  in  the  narr.  Ans. — ^To  this  I  accede  fully  as  to  the 
abstract  proposition. 

13.  Signing  a  certificate  by  a  medical  man,  that  he 
belieyes  the  party  to  be  insane,  is  no  evidence  of  being  a 
co-conspirator,  unless  previous  knowledge  of  the  existence 
of  a  malicious  conspiracy  is  brought  home  to  him.  Ans. 
— I  fully  accede  to  this. 

14.  None  of  these  defendants  can  be  made  answerable 
for  any  act  done  while  serving  on  the  inquest,  as  one  of  its 
members,  nor  for  his  decision  or  verdict  as  such.  Ans. — 
I  feel  it  my  duty  to  make  this  further  answer  to  the  11th, 
12th,  13th,  and  14th  points.  I  instruct  the  jury,  that  the 
ofiicers  of  the  institution  ought  not  to  be  subject  to  an 
action  for  damages,  or  held  responsible  in  this  action,  unless 
they  had  knowledge  that  the  plaintiff  was  sent  there  for  an 
improper  purpose;  or,  after  he  was  there,  they  corruptly 
joined  in  keeping  him  there,  for  an  improper  purpose ;  nor 
the  physician,  unless  he  gave  a  corrupt  certificate;  nor  the 
jury  of  inquest,  unless  they  had  themselves  fraudulently 
placed  on  the  jury  for  a  corrupt  purpose.  You  understand 
me,  gentlemen.  You  have  heard  the  rules  of  this  institu- 
tion read,  to  a  certain  extent.  It  is  conducted  by  twenty 
managers.  They  say,  when  a  patient  shall  be  received, 
and  when  discharged.    When  a  physician,  having  no  im* 
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proper  connexion  with  the  matter,  honestly  gives  his  cer- 
tificate that  a  man  is  insane,  and  conscientiously  believes 
that  he  is  insane,  he  (the  physician)  is  not  liable  in  an 
action.  If  a  man  is  a  superintendent  there,  as  was  Mr. 
Garrett,  who  it  seems  was  very  kind  to  every  body,  (the 
only  fault  that  I  can  see  in  him,  is  his  conduct  in  relation 
to  the  letter)  he  has  no  power  to  refuse  receiving  a  man, 
nor  has  he  any  power  to  discharge  him;  and  unless  there 
is  evidence  that  he  joined  corruptly  in  keeping  a  man  im- 
properly there,  I  would  not  find  him  guilty ;  because  then 
no  man  would  accept  such  a  place,  and  it  is  all-important 
that  such  institutions  should  be  kept  up,  and  that  their 
officers  should  be  respectable  and  intelligent  men.  So  with 
Mr.  Warder:  what  did  he  do?  He  was  one  of  the  fellow 
members  who  signed  the  order  for  the  admission  of 
Morgan  Hinchman,  and  which  on  its  face  is  all  very 
regular.  Unless  he  did  that  corruptly,  he  ought  not  to  be 
answerable.  His  duty  was  performed  when  he  gave  the 
order  for  the  admittance  of  Hinchman  to  the  asylum :  and 
unless  he  joined  as  a  manager  in  corruptly  keeping  him 
there,  (and  the  evidence  on  that  point  ought  to  be  perfectly 
satisfactory,  before  you  find  him  guilty,)  Mr.  Warder 
ought  to  be  discharged.  I  will  take  up  the  case  of  all  the 
defendants  in  regular  order  hereafter.  But  to  return  to 
the  defendants'  points.  We  now  come  to  the.  15th  and 
16th  points. 

15.  The  finding  of  the  inquest,  that  the  plaintiiT  was 
insane,  is  a  justification  of  the  arrest  and  confinement,  so 
long  as  it  is  necessary  for  the  health  and  improvement  of 
a  party. 

16.  The  finding  of  an  inquest,  that  a  party  was  insane, 
is  a  justification  of  the  arrest  and  confinement,  so  long  as 
it  is  necessary  for  the  health  and  improvement  of  a  party. 
Ans. — These  two  points  run  into  each  other,  and  they  will 
be  answered  together.  The  inquest,  as  well  as  the  whole 
proceeding,  has  been  attacked  on  the  ground  of  fraud. 
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Fraud  may  poison  a  record,  which  may  include  the  solemn 
finding  of  a  jury,  as  well  as  a  deed  or  any  species  of  con- 
tract. The  allegation  is  here,  that  the  whole  proceeding 
was  done  under  circumstances  of  contrivance ;  the  selection 
of  jurors  is  said  to  have  been  fraudulent.  If  so,  the  whole 
proceeding  was  fraudulent,  and  they  were  an  illegal  body, 
sitting  on  a  sound  and  ssine  man,  in  an  insane  asylum,  for 
a  corrupt  or  illegal  purpose.  If,  on  the  evidence,  the  jury 
should  be  of  that  opinion,  then  I  instruct  you  that  the 
fraudulent  finding  of  the  jury  was  no  justification,  before 
it  was  set  aside,  of  a  fraudulent  arrest.  If  you  find  to  the 
contrary,  that  there  was  no  fraud,  then  the  finding  was 
prima  facte  evidence,  before  it  was  set  aside,  and  the 
position  of  the  defendants'  counsel  is  correct. 

17.  The  court  of  common  pleas  of  Bucks  county,  and 
the  court  only^  had  authority  to  direct  to  whom,  and  what 
notice  should  be  given  of  the  inquest;  and  if  no  such 
notice  was  given,  the  omission  cannot  be  imputed  as  a  fault 
to  any  of  the  defendants.  Ans. — I  accede  to  this;  the 
act  of  the  15th  of  June,  1836,  §  6,  Purd.  782,  provides 
that  ^^it  shall  be  the  duty  of  the  court,  at  the  time  of 
granting  any  application,  to  make  such  order  respecting 
notice  of  the  execution  of  the  commission,  to  the  party 
with  respect  to  whom  such  commission  shall  be  issued,  or 
to  some  of  his  near  relations  or  friends,  who  are  not  con- 
cerned in  the  application,  as  the  said  court  shall  deem  ad- 
visable." It  is  true,  the  court  made  no  order;  no  notice 
was  given  either  to  the  party  himself,  or  to  his  paternal 
relations.  The  first  thing  he  knew,  he  was  brought  down 
and  examined  before  the  inquest.  But  it  was  not  the  fault 
of  the  defendants,  but  of  the  court  in  not  making  the  order. 

18.  The  finding  of  the  inquest,  fairly  summoned  and 
having  fairly  decided,  is  proof  of  probable  cause.  Ans. — 
This  is  answered  in  the  affirmative ;  if  the  jury  believe  that 
the  defendants  were  actuated  by  no  improper  motives,  in 
arresting  and  confining  this  man,  and  it  was  not  done  to 
prevent  a  fair  trial,  I  accede  to  this  point. 
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19.  If  the  jury  believe  that  the  defendants  acted  at  the 
solicitation  of  the  plaintiff's  wife  and  mother,  and  upon 
their  representations  that  he  was  insane,  unlhout  malice  or 
interested  motive^  the  plaintiff  cannot  recover  in  this  action. 
Ans. — ^This  point  is  fully  answered  in  the  general  chaise. 

Mr.  Griscom  thinks  his  brother  (Dr.  Griscom)  stands  on 
different  ground  from  the  other  defendants,  and  has  put  ten 
additional  points  to  the  court.  The  jury  will  take  the 
answers  already  given  according  as  they  apply  to  Dr. 
Griscom's  case,  but  I  will  examine  them  and  give  such 
further  answers  as  I  deem  necessary. 

20.  That  if  the  jury  are  satisfied  from  the  evidence,  that 
Dr.  Griscom  had  no  acquaintance,  connexion,  or  consul- 
tation, with  the  other  defendants,  or  any  of  them,  nor 
with  any  other  person  or  persons,  with  reference  to  the 
taking  or  placing  of  the  plaintiff  in  the  asylum,  previously 
to  that  design  having  been  matured  and  acted  upon  by 
others — ^and  then  only  gave  professional  cpinionj  at  the 
request  of  the  mother  and  wife,  without  any  connexion, 
concurrence,  or  co-operation  with  any  of  the  other  defend- 
ants— ^then  he  is  not  liable.  Ans. — ^If  the  jury  find  that 
such  are  the  facts,  I  accede  to  it. 

21  •  There  is  nothing  alleged  against  Dr.  Griscom,  (ac- 
cording to  Mr.  Perkins'  summing  up,)  in  the  argument  for 
plaintiff,  except  that  he  advised  the  plaintiff'to  acquiesce  in 
the  design  of  those  who  did  take  him ;  and  all  the  proof 
shows  that  any  advice  which  he  gave,  was  imparted  to 
plaintiff  by  Dr.  Griscom,  solely  and  purely  with  a  view  to 
the  good — ^the  medical  aid  and  benefit  of  the  plaintiff— the 
medical  opinion  and  advice  thus  imparted  lieing  entirely 
independent  of  the  idea  of  plaintiff  going  to  the  asylum,  as 
a  part  of  the  treatment,  unless  at  his  (plaintiff's)  own  free 
will  and  choice.  Ans. — If  the  jury  find  the  facts  as  stated, 
I  agree  to  this. 

22.  That  the  jury  may  presume,  from  all  the  testimony 
taken  together,  and  particularly  that  of  Eliza  W.  Hinch- 


AT  PHILADELPHIA.  179 

I  HinehmtQ  «.  Bichifl.  ] 

man,  as  well  that  Dr.  Griscom  went  to  the  taTeni  to  oj^se, 
as  to  forward  any  design  to  take  the  plaintiff  to  the  asylumi 
unless  by  his  (plaintiff's)  free  will  and  choice.  Mr.  Hinch- 
man's  testimony  showing  that  he  declined  advising  such  a 
course,  (when  he  referred  her  to  friends  of  her  own  meeting ;) 
and  that,  so  far  as  any  action  or  advice  of  his  went,  it  is 
not  shown  that  he  did,  while  there,  approve  of  any  resort 
to  compulsion,  and  that,  if  not,  he  is  not  liable.  Ans. — It 
is  for  the  jury  to  say  how  Dr.  Griscom  went  there,  and 
what  part  he  took. 

23.  That,  as  there  is  no  proof  that  Dr.  Griscom  ever 
bad  any  knowledge  or  connexion,  or  in  any  way  was  ever 
consulted  or  conferred  with  by  the  other  defendants,  or  any 
of  them,  or  any  person  whatever,  with  regard  to  the  pr<h 
perty^  or  any  disposition  of  it,  or  any  of  the  business  or 
domestic  affairs  of  the  plaintiff,  or  any  subject  relating  to 
these  subjects,  at  any  time ;  but  that  the  proof  is  positively 
and  clearly  the  contrary,  by  Eliza  W.  Hincbman's  tes* 
timony,  and  all  the  evidence  in  the  cause;  he  cannot  be 
held  liable  on  these  charges.  Ans. — ^The  jury  are  the 
judges  of  the  motives,  and  the  part  Dr.  Griscom  took,  and 
will  apply  the  law  to  the  case  as  already  explained. 

34.  That  malice  express  or  implied  is  essential,  and  that 
it  cannot  be  presumed  against  Dr.  Griscom,  from  all  the 
testimony,  but  altogether  the  contrary.  Ans. — This  is  a 
question  for  the  jury. 

25.  That  the  professiimal  advice^  or  opinion  of  a  physician, 
given  to  any  one  to  whom  he  is  called  to  give  it,  honestly 
and  truly,  with  intention  to  benefit  the  health  of  the  person 
advised,  without  any  other  action  on  the  physician's  part, 
(excluding  the  idea  of  malpractice,  of  course,)  cannot,  in 
any  case,  subject  the  physician  to  an  action  for  damages. 
Ans. — ^Undoubtedly,  where  a  physician  gives  a  certificate, 
honestly  and  bond  fide^  he  ought  not  to  be  subjected  to 
damages. 

26.  That  any  opinion  expressed  by  Dr.  Griscom,  as  to 
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the  cure  of  Morgan  Hinchman,  can  no  more  subject  him  to 
punishment  or  damages  as  a  conspirator,  than  can  the 
opinion  entertained,  expressed,  and  acted  on  by  Dr.  Evans^ 
subject  him  thereto.  Arts. — ^The  first  part  is  a  matter  of 
fact  for  the  jury  to  determine ;  and  if  they  find  that  he  was 
a  sane  man,  and  there  was  a  conspiracy,  and  his  acts  were 
in  furtherance  of  that  conspiracy,  he  is  a  conspirator. 

27.  Dr.  Griscom  cannot  be  made  liable,  unless  the  jury 
are  satisfied,  from  the  eridence,  that  he  entered,  at  some 
time,  into  the  conspiracy^  with  the  common  design  or  pur- 
pose, with  others,  to  efiect  what  is  laid  in  the  deckration, 
to  wit,  to  seize  ^nd  incarcerate  the  plaintiff,  to  get  posses- 
sion of  his  property ;  compel  him  to  make  disposition  of  his 
property ;  to  corrupt  and  pervert  the  mother's  and  wife's 
minds,  to  turn  them  against  the  plaintiff;  to  influence  the 
mother  to  sign  and  a£Srm  to  the  petition  to  institute  pro- 
ceedings in  lunacy, d2;c.  (See  1  GreenL  Ev.  §  111.)  Ans. — 
If  the  jury  find  the  facts  as  there  stated,  undoubtedly,  he 
ought  not  to  be  liable :  I  agree  to  this. 

28.  That  conspiracy  is  the  gist  of  the  action.  Ans. — 
I  concur  in  this. 

29.  That  malice,  want  of  probable  cause,  and  damage  to 
the  plaintiff,  must  all  concur,  and  be  proved,  to  enable 
plaintiff  to  recover.  Ans. — I  do  not  exactly  go  that  far: 
this  is  true,  if  the  jury  believe  he  was  honestly  placed  in 
the  asylum  for  the  re-establishment  of  his  health  and  mind. 

Now,  gentlemen  of  the  jury,  I  will  take  up  each  defend- 
ant's case,  commencing  with  that  of  Dr.  Griscom.  From 
all  that  appears  in  this  case  he  is  a  man  of  excellence  and 
worth.  It  appears  that  he  was  the  physician  of  Morgan 
Hinchman,  his  family,  and  of  his  mother,  and  that  he  was 
a  friend  of  Morgan  Hinchman.  The  mother  went  to  him, 
and  asked  him  to  go  to  the  Red  Lion  hotel.  There  is  no 
evidence  to  show  that  she  communicated  any  thing  to  him 
except  that  her  son  was  insane,  and  that  he  was  about  to 
be  taken  to  the  asylum.    Now,  was  he  honest  in  that  im- 
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pression?  If  he  was  honest  Id  it,  and  if  he  really  did 
nothing  but  clap  him  on  the  back  and  say — ^^Come,  my 
good  fellow,  you  are  insane,  go  to  the  asylum,  and  go 
peaceably  and  quietly," — if  that  is  all  Dr.  Griscom  did,  I 
would  be  inclined  to  say  that  he  ought  not  to  be  found 
guilty,  and  I  presume  the  jury  will  not  convict  him  under 
these  circumstances.  But  if  the  jury  believe  that  by  his 
presence,  his  aid,  and  appearance,  Morgan  Hinchman  was 
induced  to  yield  to  the  plans  of  those  who  had  assembled 
there  for  the  purpose  of  carrying  him  to  the  asylum,  and  if 
they  believe  that  Morgan  Hinchman  was  of  a  perfectly 
sound  mind,  and  that  he  was  taken  from  that  tavern  for 
the  purpose  of  extorting  from  him  a  conveyance  of  his  pro- 
perty for  the  benefit  of  his  family;  if  Morgan,  in  conse- 
quence of  the  presence  and  acts  of  Dr.  Griscom,  was  pre- 
vented from  clearing  out  and  running  away,  then  you  must 
consider  Dr.  Griscom  a  party  to  the  transaction,  and  I 
submit  it  to  you  upon  these  principles.  I  have  no  doubt 
that  Dr.  Griscom  is  a  most  ei^cellent  man ;  these  defendants 
are  all  gentlemen,  and  clever  men.  I  have  no  doubt  some 
of  them  acted  hastily,  and  I  will  put  the  case  as  fairly  for 
them  as  they  can  possibly  ask,  or  any  citizen  require; 
that  if  the  action  was  hondfide^  and  they  had  reasonable 
cause  to  believe  that  Morgan  Hinchman  was  an  insane 
man,  and  required  restraint  and  confinement,  they  ought 
to  be  discharged.  And  this  is  the  first  time  that  the 
question  has  been  decided  in  Pennsylvania  to  this  extent. 
But  if  the  restraint  and  confinement  of  the  plaintifif  were 
effected  for  a  mercenary  object,  which  you  are  to  determine 
from  the  evidence,  of  which  you,  and  not  I,  are  to  judge, 
it  is  a  different  case,  and  an  action  for  damages  will  lie. 

The  jury  will  bear  in  mind,  that  it  is  their  duty  to  find  in 
favour  of  those  defendants  against  whom  there  is  no  proper 
evidence,  and  who  do  not  come  within  the  principles  on 
which  they  have  been  instructed,  as  conspirators.  As  to 
Anna  W.  Hinchman,  my  mind  has  been,  and  is  strongly 
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inclined  in  her  favour,  and  I  will  submit  her  case  to  you. 
She  was  present  at  her  mother^s,  when  it  was  decided  to 
take  her  brother,  Morgan  Hinchman,  to  the  asylum.  There 
is  no  evidence,  that  I  can  discover,  that  this  daughter  said 
any  thing;  there  is  no  evidence  that  she  opened  her  lips  on 
that  occasion ;  and  it  could  scarcely  be  expected,  that  she 
would  .resist  her  aged  mother.  And,  unless  there  is  evi^ 
dence  that  she  encouraged  her  mother,  it  seems  to  me,  tha^ 
I  would  not  convict  the  child  of  any  woman,  under  such 
circumstances,  of  a  conspiracy.  You  understand  me,  gen- 
tlemen; there  is  no  evidence  that  she  encouraged  her 
mother,  if  there  was,  it  would  present  a  different  case :  she 
was  present ;  and  is  it  really  to  be  expected,  that  an  amia- 
ble daughter  would  resist  a  venerable  mother,  in  a  thing  of 
that  kind?  You,  gentlemen,  will  judge  of  her,  on  the  prin- 
ciples I  have  stated. 

Mr.  Garrett  is  the  superintendent  of  the  asylum ;  as  I 
have  already  remarked  on  this  case,  this  gentleman  had  no 
discretion  at  all,  under  the  rules  of  the  institution.  If  he 
did  nay  what  you  heard,  about  Morgan  Hinchman  convey*- 
ing  his  property,  he  had  no  power  to  discharge  him ;  and 
is  not  that  a  circurpstance  in  his  favour?  Unless  the  jury 
are  satisfied,  from  the  evidence,  that  he  afterwards  joined 
and  combined  to  keep  Morgan  Hinchman  illegally  in  con- 
finement, they  should  find  in  his  favour.  The  same  prin- 
ciple applies  to  the  case  of  Dr.  Worthington ;  unless  he 
joined  in  the  conspiracy,  after  Morgan^s  confinement,  he 
also  ought  to  be  discharged.  He  had  no  power  to-  dis<* 
charge  any  patient,  he  could  only  report  to  Dr.  Evans ;  and 
unless  there  is  some  evidence  that  he  acted  corruptly  in 
reporting  to  Dr.  Evans,  the  visiting  physician,  the  jury 
should  find  in  his  favour.  It  seems  to  me,  and  I  have  said, 
that  my  feelings  are  in  favour  of  the  asylum,  unless  there 
was  evidence  of  a  concocted  plan. 

Benjamin  H.  Warder  is  in  precisely  the  same  situation 
as  Dr.  Worthington,  and  Philip  Garrett,  the  superintendent. 
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According  to  the  rules  of  the  institation,  it  seems,  that  it 
was  his  duty  to  give  an  order  for  the  admission  of  any 
patient,  on  the  certificate  of  a  respectable  physician. 
Unless  he  did  some  corrupt  act  to  further  the  confinement 
of  a  sane  man,  you  ought  to  give  a  verdict  in  his  favour. 

As  for  Dr.  Kite,  if  he  were  not  in  the  original  conspiracy, 
and  gave  a  conscientious  certificate,  I  would  not  hold  him 
responsible ;  nor  do  I  see  the  legal  principle  upon  which  he 
can  be  convicted.  His  conviction  would  deter  physicians 
from  giving  their  certificates,  and  have  an  unhappy  efiect 
upon  society.  But,  really,  did  he  give  a  corrupt  certificate  ? 
If  the  jury  believe  that  Dr.  Kite  did  give  a  corrupt  certifi- 
cate, it  would  materially  alter  the  case,  and  there  is  one 
thing  that  makes  against  him;  he  stated,  according  to  the 
evidence,  that  he  had  not  seen  the  patient  in  four  months; 
this,  I  think,  is  the  strongest  feature  in  his  case.  The  rules 
of  the  institution  do  not  require  that  the  certificate  should 
state,  when  the  examination,  upon  which  it  was  based,  was 
made.  The  British  statute  requires  that  the  certificate 
should  state,  when  the  examination  was  made,  which  must 
not  have  been  made  more  than  seven  days  previous  to  the 
date  of  the  certificate;  and  then,  two. physicians  must  be 
present  at  the  examination.  If  the  managers  of  this  in* 
stitution  would  take  my  advice,  they  would  adopt  the  pro- 
visions of  the  British  statute,  and  require  that  all  examina- 
tions should  be  personal,  and  it  should  be  stated  on  the 
certificate  when  they  were  made.  However,  gentlemen, 
it  is  for  you  to  judge  of  Dn  Kite:  for  the  mere  giving  of 
the  certificate,  I  would  not  find  him  guilty,  unless  you 
believed  he  certified  falsely ;  if  he  acted  conscientiously,  I 
think  he  ought  to  be  discharged. 

I  put  Mr.  Biddle  on  the  same  principle;  if  he  acted 
honestly  as  a  juror,  he  is  not  Uable,  and  ought  not  to  be 
held  liable;  but  if  he  had  himself  placed  on  that  jury  for 
the  purpose  of  having  Morgan  Hinchman  convicted  of  in- 
sanity, then  he  comes  in  with  the  others.    If  you  believe, 
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as  the  sheriff  swears,  that  the  jury  was  fairly  selected,  and 
Mr.  Biddle  was  fairly  placed  on  it,  then  you  ought  to  dis- 
charge him ;  and  I  leave  him  with  the  rest  to  you. 

With  regard  to  Thomas  Wistar,  Jr.,  his  first  appearance 
in  this  drama  was  after  the  confinement  of  Morgan  Hinch- 
man, and  after  the  sale  of  his  property.  For^  although  one 
witness  thought  he  saw  him  at  the  sale,  I  think,  it  is  clearly 
proved  he  was  not  there ;  however,  that  is  for  you  to  de- 
cide. There  certainly  is  no  evidence  that  he  had  any  thing 
to  do  with  the  original  concoction.  The  mother  wanted 
to  see  him,  but  did  not ;  there  is  not  a  particle  of  evidence 
that  he  had  any  thing  to  do  with  placing  Morgan  Hinch- 
man in  the  asylum:  all  his  acts  were  subsequent  to  that 
transaction ;  he  did  nothing  but  acts  of  kindness  to  Mrs. 
Hinchman,  who,  say  what  you  please,  is  an  unfortunate 
woman,  and  I  certainly  would  not  convict  him  of  conspiracy 
for  doing  acts  of  kindness,  after  the  conspiracy  had  been 
concocted,  (if  a  conspiracy  was  formed,  at  which  he  was 
not  present)  unless  those  acts  of  kindness  tended  to  further 
the  conspiracy,  and  were  designed  for  that  purpose.  I  then 
say,  that  if  the  jury  are  satisfied  that  Thomas  Wistar  did 
nothing  to  further  the  common  design,  he  ought  to  be  dis- 
charged. 

And  I  submit  it  to  you,  gentlemen,  that,  if  there  was  a 
conspiracy,  Samuel  and  Edward  Richie,  as  well  as  Eliza- 
beth R.  Shoemaker,  were  at  its  concoction :  Mr.  Lippincott, 
Mr.  Elkinton,  and  Mr.  Whitall  were  not  there,  but  helped 
to  arrest  the  man.  For  these  six  defendants  I  have  nothing 
to  add;  if  you  believe,  that  on  the  7th  of  January,  1847, 
Morgan  Hinchman  was  a  sane  man,  and  they,  or  any  of 
them,  maliciously  caused  him  to  be  arrested  and  imprisoned 
in  the  Frankford  asylum,  they  are  all  by  law  subject  to  the 
consequences.  I  think  it  is  due  to  Mr.  Lippincott,  to  Mr. 
Whitall,  and  to  Mr.  Elkinton,  to  say,  that  I  am  fully  satis- 
fied in  my  own  mind,  that  they  had  no  intention  to  violate 
the  law  of  the  land.    But,  if  the  Richies,  with  the  mother» 
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had  this  man  arrested,  when  you  are  satisfied  that  he  was 
perfectly  sane,  their  joining  in  the  act  of  arresting  him  and 
taking  him  to  the  asylum,  makes  them,  in  law,  principals, 
and  it  is  not  in  my  power  to  exonerate  them.  I  cannot 
change  the  law;  I  am  bound,  as  I  am  answerable  to  my 
God,  and  to  my  country,  to  declare  the  law  as  I  believe  it 
to  be :  I  have  done  so,  and  however  hard  I  may  think  it,  I 
cannot  help  it;  they  are  principals,  if  it  was  a  corrupt  de- 
sign to  take  a  sane  man  to  an  insane  asylum. 

To  conclude,  I  have  told  you  that,  if  Morgan  Hinchman 
was  a  partially  insane  man,  who  required  medical  treat- 
ment, and  if  he  was  placed  in  the  asylum  for  that  purpose, 
and  for  that  only,  the  plaintiff  ought  not  to  recover.  But 
I  think  it  my  duty  to  say  to  you,  and  from  that  duty,  with 
the  blessing  of  God,  I  will  never  shrink,  that  it  seems 
strange  to  me,  that  a  man  who  is  sober  and  industrious,  a 
good  farmer,  capable  of  attending  closely  to  all  his  duties, 
kind  to  his  wife  and  children,  but  who,  no  doubt,  like  other 
men,  had  some  oddities,  was  insane.  In  these  cases,  say 
the  supreme  court,  in  M^Elroy^s  Case^  (6  W.  &  S.  451) 
*'  the  question  is,  was  he  deranged  to  such  an  extent  as  to 
disqualify  the  traverser '^  (in  an  appeal  from  the  inquisition 
of  lunacy)  ^^  from  conducting  himself  with  personal  safety 
to  himself  and  others,  and  from  managing  his  own  affairs, 
and  discharging  his  relative  duties.'^  Depart  from  this 
rule,  and  where  shall  we  be  ?  Now,  I  have-  reduced  the 
cause  to  this  simple  inquiry ;  if  you  are  satisfied  that  Mor- 
gan Hinchman  was  so  partially  insane  that  it  was  danger- 
ous to  himself,  dangerous  to  his  wife,  and  dangerous  to  his 
children  for  him  to  be  at  liberty,  and  that  these  defendants 
acted  from  pure  motives,  and  placed  him  in  the  asylum  for 
the  purpose  of  restoring  him  to  health — restoring  him  sound 
to  his  family,  I  hold  them  justified.  On  the  other  hand,  if 
they  placed  him  there  for  a  mercenary  purpose,  they,  the 
six  to  whom  I  have  referred,  and  against  whom  there  is 
some  evidence,  of  which  you  will  judge,  ought  to  be 
mulcted  in  damages. 
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I  say,  gentlemen,  that  I  have  brought  this  cause  to  a 
simple  issue.  It  is  an  important  cause,  and  it  is  one  which 
you  are  to  determine ;  I  want  you  to  do  it  coolfy ,  and 
calmly,  and  deliberately,  apart  from  excitement  of  any  kind : 
judge  from  the  eiridence,  judge  as  you  expect  to  be  judged 
hereafter :  I  know  the  ground  I  have  taken,  and  that  I 
have  endeavoured  to  do  my  duty*  conscientiously.  If  the 
man  was  a  sane  man,  and  you  so  find,  and  they  knew  that 
he  was  sane,  and  concocted  the  scheme  for  the  purpose  of 
obtaining  a  deed  of  trust,  it  is  an  aggravated  case.  Yet, 
do  not  suffer  yourselves  to  be  carried  away,  still  act  with 
deliberation  and  coolness;  do  not  suffer  yourselves  to  do 
injury  by  giving  excessive  damages,  which  would  tend  to 
impoverish  and  ruin  the  families  of  the  defendants. 

Gentlemen,  I  have  nothing  more  to  say ;  I  am  satisfied 
in  my  own  conscience,  that  I  have  done  my  duty  in  this 
cause,  and  I  leave  the  result  of  it  to  you. 

The  jury  found  a  verdict  in  favour  of  the  plaintiff, 
against  Samuel  S.  Richie,  Edward  Richie,  John  Lippincott, 
George  M.  Elkinton,  John  M.  Whitall,  John  L.  Kite,  and 
Elizabeth  R.  Shoemaker,  and  assessed  the  damages  at 
$10,000;  and  in  favour  of  the  other  defendants. 

The  counsel  for  the  defendants,  against  whom  a  verdict 
had  been  found,  moved  for  a  new  trial ;  and  also  in  arrest 
of  judgment,  alleging  that  the  third  and  fourth  counts 
were  improperly  joined  with  the  others,  and  also  that  the 
offence  laid  in  the  narr.  is  trespass  and  false  imprisonment 
and  not  the  subject  of  an  action  on  the  case.  On  the  2 1st 
of  April,  1850,  the  court  refused  the  rule  for  a  new  trial, 
overruled  the  motion  in  arrest  of  judgment,  and  entered 
judgment  on  the  verdict.* 

*  If  a  person  be  so  insane  that  it  would  be  dangerous  to  suffer  him  to  be 
at  liberty,  any  person  may,  from  the  necessity  of  the  case,  without  warrant 
confine  him  for  a  reasonable  time,  until  proper  proceedings  can  be  had  for 
the  appointment  of  a  guardian;  and  if,  before  measures  can  be  taken  for  the 
appointment  of  a  guardian,  he  become  sane,  and  be  released,  the  party  con* 
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fining  him  will  not  be  a  treBpoeser*  No  one,  howerer,  has  a  right  to  confine 
an  insane  person  for  an  indefinite  period,  nntil  he  shall  be  restored  to  reason, 
bnt  upon  compliance  with  the  formalities  of  the  law.  Colby  ▼.  Jackstrnj  12 
N.  H.  5S6.  A  person  proceeded  against  as  a  Innatic,  except  in  cases  of  con« 
firmed  and  dangerous  madness,  is  entitled  to  reasonable  notice  of  the  time 
and  place  of  execoting  the  commission,  and  a  reasonable  time  to  produce  his 
witnesses  before  a  jury.  The  jury,  upon  the  execution  of  a  commission  of 
lunacy,  hare  a  right  to  inspect  and  examine  the  lunatic  j  and  they  should  do 
to,  in  cTery  case  of  doubt,  when  practicable,  and  should  direct  the  person  in 
whose  custody  the  lunatic  is,  to  produce  him,  or  to  permit  him  to  attend  be- 
fore them.    RusseWs  Case,  1  Barb.  Ch.  38. 

The  opinion  of  the  court  of  common  pleas  of  Bucks  county,  setting  aside 
the  proceedingB  of  the  inquisition  of  lunacy,  in  the  case  of  Morgan  Hinch- 
man,  was  deliTored  on  the  7th  of  February,  1848,  and  is  here  subjoined,  in 
order  to  complete  this  important  cause. 

In  the  matter  of  the  Inquisition  finding  Morgan  Hinchman  a  Lunatic. 

Krausx,  President. — ^These  proceedings  show  defects  that  cannot  be  orer- 
looked,  and  which  would  be  fatal  under  the  act  of  13th  June,  1836,  if  eyen 
there  had  not  been  too  great  haste  in  executing  the  commission  and  placing 
Mr.  Hinchman  under  disability  as  a  lunatic.  The  6th  section  requires  the 
court  to  direct  notice,  either  to  the  party  in  respect  of  whom  the  commission 
shall  issue,  or  to  some  near  relations  or  friends,  who  are  not  concerned  in  the 
application,  and  the  object  being  to  procure  a  defence  when  that  may  rea- 
sonably be  made,  it  is  obvious  that  such  as  counsel  a  finding  against  defend- 
ant, or  desire  it,  are  excluded  from  that  list  of  persons,  as  ineligible  to  stand 
in  his  stead.  For  some  purpose  or  other  this  direction  was  not  asked  of  the 
court :  and  notice  was  not  given  by  the  commissioner.  Nor  could  he  have 
given  any  that  would  be  held  timely  from  the  1st  to  the  5th  February,  the 
space  he  allowed  to  intervene  between  the  presentation  of  the  ][>etition  and 
the  meeting  of  the  inquest.  The  idea  seems  to  have  been  entertained  that 
to  have  blood  relations  present,  though  known  to  be  against  the  party,  was 
enough  to  satisfy  the  letter  of  the  law ;  and  consequently,  his  friends  who 
might  have  stood  in  his  defence — who  might  have  brought  forward  the 
numerous  witnesses  in  Bucks  county  and  Philadelphia,  who  now  testify  he 
was  a  sane  man,  and  thus  have  carried  out  its  spirit— had  no  Information  of 
his  confinement,  or  the  causes  for  restraining  him  of  his  liberty,  or  the  time 
and  place  fixed  for  the  trial.  Nor  was  he  himself  summoned  beforehand,  or 
brought  in  at  the  time  to  be  present  at  the  examination  of  the  witnesses,  on 
whose  testimony  he  was  pronounced  incapable  of  exercising  the  rights  and 
duties  of  husband,  father  and  citizen.  He  was  in  fact  not  present  for  any 
purpose  of  defence,  but  for  exhibition  merely — a  conclusion  that  is  forced  on 
the  mind  by  the  whole  course  of  conduct;  for  the  witnesses  had  been  heard 
when  he  was  called  into  the  room ;  his  desire  to  have  friends  and  counsel  to 
aid  him,  was  disregarded,  and  the  business  afiecting  all  his  high  interests 
was  concluded  after  he  had  been  removed.  In  Ex  Parte  Cranmer,  12  Yes.  Jr. 
455,  Chancellor  Erskine  says,  ''  the  party  must  certainly  be  present  at  the 
execution  of  the  commissioners;  it  is  his  privilege:*'  and  such  must  be  the 
construction  of  our  statute,  except  where,  from  the  necessity  of  the  case,  it 
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is  impracticable  to  give  literal  force  and  operation  to  the  principle,  as  in  the 
state  of  facts  instanced  in  the  third  division  of  the  second  section,  by  which 
a  commission  may  be  executed  against  an  inhabitant  of  the  state,  who  is 
absent  from  it,  in  the  county  containing  his  real  estate.  Bat  that  is  justified 
on  the  ground  of  its  being  a  purely  beneficial  measure,  to  save  the  property 
from  impending  mischief;  and,  to  prevent  oppression,  the  court  exacts  ample 
proof  that  such  is  the  object,  and  directs  extraordinary  efibrts  to  be  made,  by 
publication  or  otherwise,  to  reach  the  party  with  notice.  In  all  other  cases 
provided  for  by  the  act — as  well  that  under  consideration  as  that  where  the 
alleged  lunatic  is  in  the  commonwealth,  but  has  no  fixed  residence — he  is 
followed,  and  the  commission  is  executed  where  he  is  found,  that  this  privi- 
lege of  being  present  may  be  secured  to  him,  and  secured  not  merely  for 
exhibition  of  him  to  the  commissioner  and  inquest — though  that  is  doubtless 
one  purpose — but  also  to  give  him  full  opportunity  of  defeating  proceedings 
improper,  for  the  want  of  foundation  or  legal  conduct  in  any  of  its  stages.  It 
would  be  unprofitable  to  add  other  reasons  for  setting  aside  the  inquisition. 
It  is  indeed  impossible  to  sustain  it  against  the  fundamental  objections  that 
have  been  stated.  But  it  may  be  added,  that  another  commission  cannot  be 
issued  by  the  court  on  the  petition  in  this  case,  if  such  a  thing  should  be 
desired.  Pecuniary  inconvenience  is  not  that  which  the  act  contemplates  as 
a  ground  for  not  appointing  the  trial  at  the  party's  residence.  16  Yes.  Jr.  340. 
And  here  he  resided  on  his  farm  in  the  county,  actively,  and  as  his  neigh- 
bours testify,  intelligently  engaged  in  his  proper  vocation,  unsuspected  of 
any  mental  disorder,  except  by  a  few  relations  and  others,  who  took  their 
impressions  from  reports,  or  had  their  preconceptions  from  slight  causes  thus 
strengthened.  In  this  condition  he  was  surprised  in  Philadelphia,  whither 
he  had  gone  to  sell  his  produce  in  the  market,  with  the  announcement  that 
he  was  thought  to  be  deranged — that  he  must  abandon  his  afiairs  and  go 
into  confinement — and  on  the  certificate  of  a  physician  who  had  not  seen 
him  for  months,  was  made  an  involuntary  inmate  of  the  asylum  at  Frankford. 
Neither  his  health  nor  any  known  disposition  to  inflict  injury  on  his  friends 
or  himself  required  such  restraint  as  a  measure  of  safety.  Some  occasional 
irregularities  in  his  conduct  are  traced  up  from  1839  to  1847,  and  aggregated 
to  found  the  fact  of  a  distempered  mind,  and  warrant  this  summary  process; 
but  at  the  time  it  was  executed  upon  him  he  farmed  well,  made  his  bargains 
well,  settled  his  accounts  exactly,  paid  as  punctually  as  most  debtors,  and 
had  the  good  opinion  of  his  neighbours,  who,  with  few  exceptions,  esteemed 
him  as  a  good  housekeeper  and  farmer,  as  well  as  an  intelligent  citizen.  A 
few  of  his  acts  may  be  considered  blame-worthy,  in  the  relation  he  bore  to 
the  parties  complaining  of  them;  but,  on  the  testimony,  they  may  well  be 
ascribed  to  provocations  which  ought  to  have  been  avoided  in  his  circum- 
stances— at  all  events,  one  would  think,  it  required  but  little  charity  to  plaice 
them  in  the  category  of  common  occurrences  in  men's  lives  who  are  touched, 
as  he  is  said  to  have  been,  with  the  infirmities  of  a  nervous  constitution. 
This  seems  to  have  been  his  misfortune,  but  the  evidence  does  not  satisfy 
the  court  that  it  afiected  his  mind  to  any  extent,  for  which  an  afi*ectiooate  or 
discreet  deference  to  his  opinions  and  plans  for  a  frugal  husbandry,  whilst 
the  pressure  of  debt  remained  on  him,  would  not  have  been  the  best  remedy. 
His  friends  near  him,  however,  thought  otherwise;  and  had  him  declared  a 
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Innatioy  on  the  testimony  of  physicians,  who,  to  say  the  ]east,  give  ns  bat  a 
▼ague  account  of  the  moral  insanity  under  which  they  believed  him  labour- 
ing. It  is  not  necessary,  on  the  question  now  before  the  court,  to  examine 
into  the  truth  of  that  finding  for  more  than  to  see  whether  it  was  inconve- 
nient, in  a  legal  sense,  to  have  removed  him  to  his  residence  for  the  purpose 
of  executing  the  commission.  The  petitioner  may  have  considered  it  so  in 
reference  to  the  trouble  and  expense,  merely,  and  doubtless  acted  on  some 
such  view  of  the  case.  But  that  is  not  the  view  of  the  law,  in  the  judgment 
of  the  court,  where  the  facts  show  the  party  in  the  condition  of  Mr.  Hinch- 
man. Inquisition  and  the  proceedings  in  the  case  are  therefore  set  aside  by 
the  court. 


Heston  v.  Canal  Commissioners. 

[JiNVART  16,  1850.] 

An  injunction  will  not  be  granted  against  public  officers  acting  under  the 
authority  of  the  state,  to  restrain  them  from  taking  private  property  for  a 
public  improvement,  until  suitable  compensation  shall  be  made,  where  a 
mode  is  provided  by  law  for  the  assessment  of  the  damages  sustained. 

In  EquiTT.    Motion  for  an  interlocutory  injunction. 

G.  B.  Browne^  for  complainant. 

W.  B.  Reed  and  E.  K.  Price^  for  respondents. 

The  opinion  of  the  court  was  delivered  by 
Coulter,  J. — ^The  bill  sets  forth  that  Morris  Longstreth, 
Israel  Painter,  and  James  Powers,  canal  commissioners, 
entered  upon  forty  acres  of  land  belonging  to  the  com- 
plainant, situate  in  the  county  of  Philadelphia,  which  he 
occupied  and  used  for  gardening  purposes,  and  by  them- 
selves and  their  agents,  without  authority  of  law,  took  a 
large  portion  thereof  for  public  use,  without  having  paid 
the  complainant  for  the  said  land  so  taken  for  public  use. 
The  land  so  taken  for  public  use,  it  is  admitted,  was  used 
by  the  said  commissioners  for  the  purpose  of  constructing 
the  railway  round  the  inclined  plane,  west  of  the  river 


184  COURT  OP  NISI  PRIUS, 

[  Heston  «.  Canal  Commissionen.] 

Schuylkill.  This  is  a  great  public  work,  in  which  all  the 
citizens  of  the  commonwealth  are  interested,  inasmuch  as 
it  will  increase  the  travelling  upon,  and  consequently  the 
revenue  derived  from  the  improvements  in  which  the  state 
is  interested.  It  is  moreover  of  great  public  importance 
to  the  agricultural  and  commercial  interests  of  the  state* 
The  bill  prays  this  court  to  grant  an  injunction,  by  which 
the  said  canal  commissioners  shall  be  enjoined  from  pro- 
ceeding in  this  work,  until  suitable  compensation  shall  be 
made  to  the  complainant;  that  is,  in  fact,  to  grant  an  in- 
junction against  the  state,  by  whose  authority  this  work  is 
progressing.  Public  policy  requires  that  this  work  should 
be  speedily  completed.  Granting  an  injunction  is  a  mat- 
ter of  discretion  with  the  court,  and  I  think  it  would  be  an 
exceedingly  ill-judged  exercise  of  power  to  grant  if  in  this 
instance.  It  is  very  true,  that  the  state  cannot  take  the 
lands  of  an  individual  for  public  use,  without  providing 
compensation.  But  the  mode  and  manner  of  making  that 
compensation,  and  of  ascertaining  its  amount,  is  a  legisla- 
tive and  not  a  judicial  power.  Since  the  commencement 
of  the  commonwealth,  when,  by  authority  of  the  state, 
roads  have  been  made  through  the  lands  of  individuals,  the 
legislature  has  authorized  the  several  county  courts  to  ap- 
point viewers  to  assess  the  amount  of  damages,  if  any. 
And  now,  by  the  authority  of  the  statute,  these  viewers 
are  directed  to  take  into  consideration  the  benefit  which 
will  accrue  to  the  Qwner  of  the  lands  by  reason  of  the  im- 
provement. The  constitutionality  of  these  acts  has  never 
been  questioned  by  any  judicial  decision.  Indeed,  neither 
this  court  nor  any  other  court  has  power  to  point  out  and 
direct  the  manner  in  which  compensation  shall  be  made ; 
and  it  has  been  adjudged,  that  the  party  complaining  is 
not  entitled  to  a  trial  by  jury,  but  that  any  other  mode 
directed  by  statute  is  a  compliance  with  the  constitutional 
injunction.  The  state  has  provided  a  mode  for  making 
compensation  to  the  individual  in  this  case.    The  fifth  sec- 
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tion  of  the  act  of  6th  April,  1830,  provides  a  mode  of  as- 
sessing damages  done  to  individuals  by  the  Pennsylvania 
canal  or  rail-way.  This  improvement  is  not,  and  could 
not  be  named  in  that  act.  But  it  would  seem  that  the  two 
acts  ought  to  be  construed  together,  being  in  pari  materid^ 
and  in  relation  to  improvements  made  by  the  state,  and 
under  the  direction  and  control  of  the  canal  commissioners. 
By  that  act,  taken  in  connexion  with  the  act  of  2d  July, 
1842,  §  3,  the  damages  are  to  be  assessed  by  the  canal 
commissioners  in  case  of  injury  to  private  property.  And 
these  functionaries  have  acted  in  the  present  improvement 
on  the  basis  of  these  two  acts ;  for,  by  their  report,  it  ap- 
pears, that  they  assessed  the  damages  occasioned  by  the 
whole  improvement  at  $27,000,  a  sum  which  is  more  than 
covered  by  the  appropriation  made  by  the  legislature,  in- 
cluding the  cost  of  completing  the  work.  But  if  the  legis- 
lature should  be  of  opinion  that  the  acts  of  assembly  I  have 
indicated  do  not  fully  cover  the  complainant^s  case,  as  his 
counsel  seems  to  doubt,  and  if  the  representations  made 
here  as  to  the  magnitude  of  the  injustice  which  will  be 
done  to  the  individual  complainant  are  properly  sustained 
before  that  body,  they  may  perhaps  grant  him  relief.  It  is 
not  the  interest,  and  certainly  not  the  duty  or  inclination 
of  the  state,  to  injure  an  individual  by  taking  his  private 
property  for  public  use  without  suitable  compensation.  I 
cannot  grant  the  injunction ;  the  bill  is  therefore  dismissed.* 

*  Where  private  property  is  taken  for  public  use,  it  is  not  neceBsary  that 
the  compensation  to  the  owner  required  by  the  constitution  should  be  ac* 
tually  ascertained  and  paid  before  the  property  is  appropriated^  but  it  is  suf- 
ficient if  an  adequate  remedy  is  provided  by  which  he  can  obtain  compensa- 
tion without  any  unreasonable  delay.  PitUburgh  v.  Scolt^  1  fiarr  309.  An 
act  which  authorizes  the  taking  of  private  property  for  public  use,  is  not  void 
merely  because  it  contains  no  provision  for  compensation  \  if  compensation  is 
actually  made  in  any  way,  or  if  the  legislature  shall,  by  a  subsequent  law, 
direct  it  to  be  done,  the  law  may  be  valid.  But  until  such  provision  be 
made,  and  the  compensation  secured,  an  injunction  will  be  granted  to  re- 
strain the  company  from  entering  under  the  law.  Bonaparte  v.  The  Camden 
and  Amboy  Rail' Road  Co.  1  Bald.  205. 

N 
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Kennedy  v.  Way. 

[March  23,  1850.] 

Though  a  party  driving  on  a  public  road  should  lose  all  control  of  his  horse^ 
and  an  injury  ensues  in  consequence,  yet  if  the  jurjr  believe  that  the  loss 
of  control  was  the  result  of  the  defendant's  prior  fault,  the  plaintiff  may 
recover. 

Driving  at  the  rate  of  fifteen  miles  an  hour,  or  a  mile  in  four  minutes,  on  a 
public  highway,  is  unlawful;  and  if  death  ensues  from  a  collision  thus 
produced,  without  fault  of  the  injured  party,  the  offence,  it  seems,  would 
be  murder  in  the  second  degree,  unless  accompanied  with  such  circum- 
stances of  passion  as  to  reduce  the  offence  to  manslaughter. 

In  an  action  of  trespass  against  the  master  of  a  horse  for  a  collision,  it  is  for 
the  latter  to  show  that  he  was  not  in  fault. 

Where  a  collision  occurs  on  a  public  road,  if  the  jury  believe  the  defendant 
'  was  engaged  at  the  time  in  a  trial  of  speed  with  a  third  party,  the  jury 
may  give  exemplary  damages. 

Where  the  court  charged  the  jury  that  they  might  give  exemplary  damages, 
which  the  jury  declined  to  do,  and  found  damages  which  the  court  thought 
much  too  small,  the  court,  nevertheless,  refused  an  application  to  grant  a 
new  trial,  holding  that  the  question  of  damages  was  one  for  the  jury,  with 
which  the  court  could  not  meddle. 

Two  actions  of  trespass  were  brought,  one  by  the  plain- 
tiff, and  the  other  by  the  plaintiff's  wife,  for  damages  sus- 
tained by  a  colUsion  in  Broad  street.  The  plaintiff,  with 
his  wife,  were  in  a  wagon,  and  were  struck  by  the  defend- 
ant's wagon,  which  latter,  at  the  time,  was  going  at  the 
rate  of  a  mile  in  four  minutes.  There  was  some  evidence 
to  show  that  there  was  at  the  time  a  trial  of  speed  between 
the  defendant  and  a  third  person;  but  this  was  disputed  by 
the  defendant,  who  maintained  that  his  horse  had  run  awav 
with  him,  and  that  it  was  entirely  out  of  his  power  to  con- 
trol it.  The  plaintiff's  wagon  was  broken,  and  his  wife 
thrown  to  the  ground,  though  she  sustained  no  material 
injury.  It  came  out  incidentally,  that  Broad  street,  be- 
tween the  Germantown  Road  and  Green  Hill,  had  become 
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a  sort  of  racing  course  for  fast  trotting  horses,  of  which,  it 
was  alleged,  the  defendant's  was  one;  and  it  appeared  that 
in  the  afternoons  the  habit  had  become  so  settled,  as  to 
expose  passengers  to  much  danger. 

Rogers,  J. — In  charging  the  jury,  said,  that  the  case 
was  very  important  to  the  defendant,  and  to  the  public, 
though  the  plaintiff  had  but  little  pecuniary  interest  in  it, 
operated  upon,  as  he  seems  to  have  been,  by  higher  mo- 
tives. The  counsel  had  discharged  their  duty,  and  it  now 
devolved  upon  the  court  and  jury  to  do  theirs.  There  are 
two  actions — one  for  injuries  to  Mr.  K.,  the  other  for  in- 
juries to  Mrs.  K,,  and  these  two  were  necessary,  and  there- 
fore Mr.  K.  is  not  obnoxious  to  censure  on  that  account. 
It  was  alleged  that  these  injuries  were  produced  by  the 
illegal,  careless  and  improper  conduct  of  the  defendant; 
and,  after  reviewing  the  facts,  the  judge  continued:  It  is 
for  the  jury  to  say,  how  did  the  accident  arise ;  was  it 
from  the  improper  conduct  of  the  defendant;  or  was  it 
from  causes  over  which  the  defendant  had  no  control  ? — and 
of  this  the  burden  of  proof  is  upon  the  defendant,  and  it  is 
for  the  jury  to  examine  how  far  these  excuses  will  avail 
him.  If  a  horse  runs  away,  without  the  fault  of  the  driver, 
he  is  not  answerable ;  but  he  must  show  he  was  not  in  fault. 
The  judge  here  commented  upon  the  testimony  of  the  wit- 
ness, with  whom  the  plaintiff's  counsel  alleged  Way  was 
running  at  the  time  of  the  accident,  and  expressed  his  sur- 
prise at  the  neglect  to  call  a  witness  who  could  have  told 
all  the  particulars. 

But,  admitting  that  a  short  time  before  this  disaster  the 
defendant  lost  all  command  of  his  horse,  and  could  not  stop 
him,  yet  if  that  was  produced  by  the  previous  fault  of  the 
defendant,  he  is  responsible  for  all  results  directly  or  in- 
directly flowing  from  it.  Driving  at  the  rate  of  fifteen 
miles  an  hour,  or  a  mile  in  four  minutes,  on  a  public  high- 
way,  is  dangerous,  and  in  itself  unlawful;  a  fast  trotting 
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horse  is  a  pretty  plaything,  but  it  as  expensive,  and  to  be 
used  in  its  proper  place,  but  not  for  the  public  highway ; 
the  public  are  not  to  be  endangered  by  lawless,  dangerous 
and  improper  sports,  and  where  loss  of  life  is  occasioned 
by  such,  the  offence  is  homicide,  manslaughter  or  murder 
of  the  second  degree — both  being  the  subjects  of  peni- 
tentiary punishment  There  are  two  questions: — First, 
was  the  accident  produced  by  defendant's  improper  con- 
duct ?  On  this  you  can  have  but  little  difficulty,  I  think. 
Second,  as  to  the  amount  of  damages.  The  plaintiff  ought 
to  have  ample  compensation  for  all  injury  to  himself  and 
wife,  and  to  his  property.  If  the  defendant  was  engaged 
in  a  trial  of  speed,  the  jury  may  give  exemplary  damages, 
large  and  heavy;  and  the  judge  advised  the  jury  to  give 
such,  as  well  to  compensate  the  plaintiff  as  to  punish  the 
defendant.  He  has  been  fined  $100  by  Judge  Parsons, 
and  for  this  the  jury  may  give  credit,  if  they  think  proper. 
If  he  was  trying  to  stop  his  horse  at  the  time,  the  damages 
should  be  mitigated.  A  great  deal  has  been  said  about 
the  plaintiff's  motives ;  they  do  him  no  manner  o(  discredit. 
Those  who  indulge  in  these  things  should  recollect  that, 
though  it  may  be  sport  to  them,  it  may  be  death  to  others. 
The  jury  found  a  verdict  of  $75  for  the  plaintiff  in  each 
case. 

A  motion  was  made  by  the  plaintiff  for  a  new  trial,  which 
was  submitted,  without  argument,  by  H.  M.  Phillips  and 
W.  B.  Reedy  for  the  plaintiff,  and  G.  W.  Barton  and  Clark" 
son^  for  the  defendant. 

Rogers,  J. — Said,  he  did  not  agree  with  the  verdict. 
He  thought  the  damages  ought  to  have  been  heavier,  and 
he  was  surprised  at  the  result.  The  question  of  damages, 
however,  was  one  for  the  jury,  which  he  would  not  meddle 
with.  It  might  have  been  that  the  jury  considered  the 
punishment  in  the  quarter  sessions  as  sufficient  punishment. 
The  case  ought  to  be  a  warning  to  all  persons  who  make 
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a  practice  of  fast  driving  in  the  public  streets.  If  death 
had  ensued  in  consequence  of  this  collision,  the  perpetrator 
would  hare  been  held  guiltj  of  murder  in  the  second  de- 
gree, unless  accompanied  with  such  circumstances  of  pas- 
sion as  to  reduce  the  offence  to  manskugbter.* 


Com,  ex  rel.  Irvin  v.  Pcnott 

A  imnor  sister  is  incompetenC  te  eet  ad  iieit-  friend  in  Ae  binding  of  her 
brotheT  as  an  appitsntiee. 

An  indenture  of  apprenticeskip  which  does  not  contain  a  covenant  to  give 
the  apprentice  a  reasonable  education  is  void. 

This  was  a  habeas  corpus  sued  out  by  the  apprentice, 
Irvin,  to  test  the  validity  of  his  indentures  to  the  respond- 
ent«  The  indenture  was  executed  by  his  sister,  as  his  next 
friend,  who,  at  the  time,  was  under  twenty  years  of  age; 
and  it  contained  no  covenant  for  schooling. 

Daran^  for  relator. 
Wollaslcn,  contra. 

Rooaas^  J.,  decided, — 1.  That  a  minor  sister  cannot 
bind  her  brother  as  an  apprentice.  2.  That  an  indenture 
of  apprenticeship  which  does  not  contain  a  covenant  to 
give  the  apprentice  a  reasonable  education,  is  void.  It  is 
the  business  of  the  master,  when  he  takes  an  apprentice, 
to  look  to  this  essential  part  of  the  contract,  and  to  pro- 

*  In  the  case  of  The  Europa,  Da.  Lushiitgton  said,  that ''  if  a  steamer  went 
from  twelve  to  fourteen  knots  an  hour  through  anchorage  ground,  where  from 
two  hundred  to  three  hundred  vessels  were  lying,  and  a  life  was  lost,  it 
would  be  manslaughter.''    8  U.  S.  Law  Mag.  500. 
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vide  for  it  in  the  indenture,  when  the  education  of  the  a[>- 
prentice  has  been  previously  neglected.  Masters  that  do 
not  do  this,  must  blame  themselves  if  the  boys  are  dis- 
charged. In  the  case  now  before  the  court,  the  boy  was 
totally  uneducated,  and  therefore  Penott  should  have  sti- 
pulated in  the  indenture  for  his  schooling;  and  as  he  did 
not  do  so,  the  binding  is  invalid,  and  the  boy  must  be 
discharged.    Apprentice  discharged.* 

*  It  is  not  necessary  that  the  pe]:son  who  acts  as  next  friend  in  the  binding 
of  an  apprentiee,  shoald  receive  an  appointment  as  such  from  legal  authority. 
Com.  y.  Roach,  1  Ash.  37.  A  sister  may  act  as  next  friend,  even  though  a 
feme  covert,  and  the  binding  be  to  her  own  husband.  Com.  y.  Leeds,  1  R«  191. 
Where  the  parent  of  a  child  lives  at  a  distance,  and  has  long  relinquished 
the  protection  of  the  child,  a  binding  by  the  next  friend  is  good;  but  the  mas^ 
ter  to  whom  the  child  was  formerly  bound  is  not  such  a  friend  as  is  within 
the  meaning  of  the  act  of  assembly.  Com.  v.  Kendig,  1  S.  &  R.  366.  A 
mother,  although  married  to  a  second  husband,  is  a  parenty  within  the  mean- 
ing of  the  act,  and  may,  as  such,  independently  of  her  husband,  give  assent 
to  an  indenture.  SuppUe^s  Case,  6  S.  &  E.  340.  An  indenture  of  apprentice- 
ship is  not  necessarily  invalid,  because  the  father  of  the  apprentice  is  in 
fall  life,  and  the  binding  made  without  his  consent.  Com,  v.  Cboee,  1  Ash.  71. 
But,  where  the  father  is  living  with  the  mother,  to  make  a  valid  indenture  of 
apprenticeship,  the  assent  of  the  father,  before  the  magistrate,  at  the  time  of 
the  binding,  expressed  in  writing,  is  necessary;  the  assent  of  the  mother  is 
not  sufficient.  Com*  v.  Crommie,  8  W.  &  S.  339.  The  general  practice  is, 
for  the  next  friend  of  a  minor  to  express  his  assent  by  sealing  the  indenture; 
but  it  has  never  been  supposed  that  he  thereby  rendered  himself  liable  on 
the  covenants  of  the  indenture.  Com.  v.  Leeds,  1  R.  191;  Leech  v.  Agnew, 
7  Barr  21. 

An  indenture  may  be  valid  without  any  covenant  for  schooling  at  all,  if  it 
should  appear  that  the  education  of  the  apprentice  had  been  sufficiently  at* 
tended  to  before.    Com.  v.  Leeds^  1  R.  191,  Gibson,  C.  J. 
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On  a  rootioa  for  a  special  iojonction,  where  the  defendant's  answer  is  filed 
before  the  day  of  hearing,  it  is  to  be  considered  as  an  application  after 
answer  to  the  bill. 

Where  the  application  is  for  an  injunction,  upon  affidavit,  before  answer, 
upon  the  ground  of  apprehended  irremediable  injury,  the  court  will  hear 
counter-affidavits  until  satisfied  with  the  information  ofiered;  and  the 
course  is  the  same  where  the  application  is  to  issue  an  injunction,  before 
answer. 

But  if  the  defendant  has  filed  his  answer,  no  affidavits  can  be  read  to  con- 
tradict it. 

The  exceptions  to  this  rale  are  cases  of  waste,  and  of  partnership,  when  it 
is  made  clearly  to  appear  that  one  partner,  by  acts  of  extreme  misconduct 
is  bringing  the  subject  of  the  partnership  within  the  principle  of  irreparable 
mischief,  and  so  making  the  case  analogous  to  waste. 

They  are  permissible  only  to  show  fraud,  mismanagement  or  improper  con- 
duct in  the  acting  partner,  or  to  show  actual  or  threatened  waste,  but  never 
to  show  title  in  the  plaintiffi  or  the  fact  of  partnership. 

If  a  partner  pledge  his  whole  time  for  the  joint  benefit,  and  subsequently  ac- 
quire property  by  his  individual  exertions  in  other  business,  the  remedy 
of  his  co-partner  is  not  by  bill  for  an  account,  but  by  action  for  breach  of 
covenant. 

Equity  will  in  no  shape  lend  itself  to  assist  a  gambling  transaction,  or  in  any 
way  to  vindicate  a  contract  of  which  gambling  is  the  object. 

In  Equity.    Motion  for  an  injunction. 

The  bill  set  forth  that  the  complainant  and  defendant, 
in  January,  1849,  entered  into  partnership,  in  the  digging 
of  gold,  and  carrying  on  other  business,  in  California. 
That  under  this  agreement  they  sailed  from  Philadelphia, 
and  in  due  time  arrived  at  St.  Francisco.  That  they  carried 
on  business  there  for  several  months,  and  were  so  successful, 
that  they  made  and  became  possessed  of  gold,  to  the  value 
of  $20,000  and  upwards.  That  the  partnership  was  dis- 
solved by  agreement,  whereby  each  of  them  became  enti- 
tled to  a  moiety  of  the  profits.    That  at  the  time  of  the 
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dissolution  the  defendant  had  in  his  possession  nearly  the 
whole  of  the  partnership  property,  consisting  of  gold  dust, 
&c.,  and  while  complainant  was  sick  in  one  of  the  hospitals 
of  California,  the  defendant  left  the  territory  and  carried 
off  with  him  the  partnership  property;  and  after  his  arrival 
in  Philadelphia,  deposited  about  $18,000  in  gold,  in  the 
mint  of  the  United  States,  for  the  purpose  of  being  coined, 
and  has  disposed  of  the  remainder  of  the.  partnership  pro- 
perty. That  the  firm  is  not  indebted,  except  in  $500  for 
borrowed  money.  That  defendant  has  been  repeatedly 
called  on  by  complainant's  father  and  agent,  to  whom  it 
was  agreed  by  both  of  the  partners  that  all  remittances  to 
this  country,  on  their  behalf,  should  be  made,  to  give  an 
account  of  complainant's  property  in  bis  hands  and  to  pay 
over  the  same,  or  deposit  the  same  in  some  safe  place,  or 
to  invest  the  same  for  complainant;  but  defendant  denied 
having  any  gold  with  him  except  a  few  hundred  dollars, 
and  has  made  other  untrue  statements  in  relation  to  the 
business,  and  has  refused  to  give  any  account  of  the  assets 
of  the  firm  in  his  hands,  but  intends  to  defraud  complainant 
and  to  appropriate  the  whole  of  the  assets  to  his  own  use; 
and  in  order  to  avoid  a  recovery,  is  now  proposing,  after 
turning  the  gold  into  coin,  to  leave  the  jurisdiction  of  the 
court,  and  to  carry  off  the  said  property.  The  complainant 
therefore  prayed  for  an  account,  and  the  appointment  of  a 
receiver,  and  that  the  defendant  might  be  restrained  by 
injunction  from  receiving  or  transferring  any  of  the  part- 
nership effects,  particularly  the  gold  deposited  in  the  mint 
of  the  United  States. 

At  the  time  of  filing  the  bill  the  complainant's  counsel 
moved  for  a  special  injunction  to  restrain  the  defendant 
from  assigning  or  transferring  the  gold  deposited  in  the 
mint  of  the  United  States,  or  any  other  gold,  the  property 
of  the  partnership,  and  the  certificate  of  deposit  thereof. 

On  the  following  day,  the  defendant  filed  his  answer, 
denying  that  there  ever  was  any  partnership  between  the 
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complainant  and  defendant,  and  all  the  other  facts  set  forth 
in  the  bilK 

Depositions  were  taken  on  behalf  of  both  the  parties,  the 
result  of  which  sufficiently  appears  in  the  opinion  of  the 
court. 

The  motion  for  a  special  injunction  was  argued  by 
Cumnring,  for  complainant. 

Bbll,  J. — I  am  satisfied  the  motion  for  an  injunction 
must  be  dismissed.  An  answer  having  been  filed,  before 
injunction  granted,  it  must  now  be  considered  as  an  appli- 
cation after  answer  to  the  bill. 

It  is  not  like  Morphett  y.  Jones,  19  Ves.351,  where,  upon 
motion  for  an  injunction,  the  defendant  asked  that  it  might 
stand  over,  that  he  might  file  affidavits  in  opposition  to  it, 
but  instead  thereof  filed  an  answer.  Lord  EIldon  said,  in 
such  a  case,  he  would  look  at  the  answer  as  an  afiidavit, 
and  allow  the  original  one  to  be  read.  Nor  is  it  like  Olas- 
sington  v.  TkwaiteSj  1  Simons  &  Stuart,  134,  where  the 
motion  stood  over,  on  motion  day,  for  want  of  time,  and  in 
the  mean  time  the  defendant  put  in  his  answer,  in  which 
Lord  Eldon  declared  the  practice  in  snch  cases  to  be,  to 
regard  the  answer  as  a  counter  affidavit,  and  he  allowed 
affidavits  put  in  before  the  motion  day  to  be  read  in  answer. 

This  case  is  then  to  be  governed  by  the  rules  of  practice 
which  obtain  iti  motions  for  injunction  after  answer. 
Where  the  apf>licatiofi  is  for  an  injunction  upon  affidavit^ 
before  answer,  trpon  the  grouted  ef  apprehended  irreme-^ 
diable  injury,  the  court  will  hear  counter  affidavits  until 
satisfied  with  the  information  ofTered:  and  the  course  is 
the  same  where  the  application  is  to  issue  an  injunction 
before  answer.  2  Dan.  Ch.  Pr.  356.  But  if  the  defendant 
has  filed  his  answer,  then  it  is  a  general  rule  that  no  afiS^ 
davft  can  be  read  to  contradict  it;  for  where  the  answer 
is  full,  and  denies  all  the  circumstances  upon  which  the 
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equity  is  founded,  it  has  become  the  universal  practice,  with 
reference  to  an  injunction,  to  give  credit  to  the  answer. 
The  plaintiff  is  strictly  tied  down  to  reading  the  answer  in 
support  of  his  case,  whether  the  motion  be  for  an  injunction, 
or  upon  the  merits  against  dissolving  a  common  injunction. 

A  contrary  determination  made  by  Buller,  Judge,  in 
Isaacs  V.  Humpage^  1  Ves.  Jr.  427,  3  Bro.  Ch.  463,  has 
been  repeatedly  overruled;  Eden  on  Inj.  108;  2  Dan.  Ch. 
Pr.  289;  Norway  v.  Rowe^  19  Ves.  150.  And  so  firmly  is 
the  practice  settled,  that  in  Clapham  v.  White^  8  Ves.  36, 
the  chancellor  said  that  though  five  hundred  affidavits  were 
filed,  not  only  by  the  defendant,  but  by  many  witnesses, 
not  one  could  be  read  to  overthrow  the  answer. 

It  is  true,  the  rule  is  open  to  exception  in  case  of  waste, 
from  the  strong  desire  the  court  of  chancery  has  always 
felt  to  prevent  irremediable  injury  to  lands.  Countess  of 
Straihmore  v.  Bowes,  2  Bro.  Ch.  88;  S.  C.  1  Cox  263;  S.. 
C.  2  Dick  673;  Robinson  v.  Byron,  1  Bro.  Ch.  588. 

And,  after  considerable  hesitation,  the  exception  was  ex- 
tended to  cases  of  partnership,  where  in  principle  these  are 
analogous  to  waste.  But  this  is  admitted  with  great 
caution,  and  the  reading  of  afiidavits  is  only  admitted  when 
it  is  made  clearly  to  appear,  that  one  partner,  by  acts  of 
extreme  misconduct,  is  bringing  the  subject  of  the  partner- 
ship within  the  principle  of  irreparable  mischief^  and  so 
making  the  case  analogous  to  waste.  They  are  permissible, 
in  refutation  of  the  defendant's  answer,  only  to  show  fraud, 
mismanagement  or  improper  conduct  in  the  acting  partner, 
or  to  show  actual  or  threatened  waste ;  bat  never  to  show 
title  in  the  plaintijOT,  or  the  fact  of  partnership  denied. 
Straihmore  v.  Bowes,  2  Bro.  Ch.  74,  in  note ;  Charlton  v. 
Poulter,  cited  in  Norway  v.  Rowe,  19  Ves.  148;  Peacock  v. 
Peacock,  16  Ves.  49;  Lawson  v.  Morgan,  1  Price  303; 
note  to  Hanson  v.  Gardiner,  7  Ves.  305-6,  Am.  Edition. 
In  the  last  case,  the  Chief  Baron  said,  in  the  case  of  an  ap- 
plication against  an  acting  partner,  to  bring  it  within  the 
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principle  of  waste,  or  irreparable  injury,  it  should  be  shown 
the  partner  is  insolvent,  or  at  least  in  embarrassed  circum- 
stances, in  which  case  alone  can  there  be  any  pretence  for 
reading  affidavits  in  contradiction  of  an  answer;  it  can 
only  thus  be  brought  within  the  analogy  of  waste:  and 
Graham,  Baron,  said,  the  interposition  of  the  courts  is  an 
arbitrary  measure,  and  the  courts  have  always  voluntarily 
interposed,  conscious  that  by  such  attempts  to  prevent 
mischief,  they  must  often  cause  it. 

Now,  in  the  present  case,  the  allegation  of  misconduct 
in  the  defendant,  consists  in  improperly  carrying  off  the 
partnership  funds  from  California,  his  refusal  to  account, 
or  pay  over,  or  secure  the  moiety  of  his  copartner,  (although 
this,  undoubtedly,  would  be  no  ground,  of  itself,  for  an  in- 
junction) falsehood  and  concealment  of  the  truth,  origi- 
nating in  an  attempt  fraudulently  to  appropriate  the  whole 
fiind  to  himself,  and  his  intention  to  depart  the  common- 
wealth to  avoid  accounting. 

But  all  this  is  explained  and  fully  denied,  and  the  affi- 
davits exhibited  by  the  plaintiff  do  not  contradict  the 
answer  in  this  particular :  indeed,  so  far  as  they  go,  they 
rather  sustain  it.  They  profess,  however,  only  to  prove 
the  alleged  partnership,  and  for  this  purpose  they  are  in- 
competent, and  should  not  have  been  read. 

Then,  upon  the  other  objection*  Even  where  admissible 
to  contradict  the  answer,  they  can  only  be  read  where  they 
are  filed  before  the  answer  is  put  in.  They  cannot  be  made 
use  of,  if  filed  after  answer ;  Lawson  v.  Morgan,  1  Price  303, 
and  books  of  practice.  But  the  affidavits  upon  which  the 
plaintiff  principally  relies^ were  filed  after  the  answer  put 
in,  and  consequently,  for  purposes  of  contradiction,  are 
valueless.  These  being  out  of  the  way,  there  is  no  proof 
of  partnership,  upon  which  he  can  proceed. 

Suppose,  however,  I  am  at  liberty  to  look  into  the  affi- 
davits :  the  weight  of  the  evidence  is,  that  if  a  partnership 
ever  existed,  it  was  dissolved  by  mutual  consent,  before  the 


196  COURT  OP  Nisr  PRIUS, 

[  Leuig  V.  Langton.  ] 

parties  reached  California.  Nay,  the  depositions  taken  on 
behalf  of  the  defendant,  exhibit  a  state  of  facts  utterly 
irreconcilable  with  the  idea  of  partnership. 

But  the  objection  is  interposed,  that  the  answer  wholly 
denies  partnership,  and  does  not  aver  dissolution,  by  which, 
it  is  supposed,  I  am  precluded  from  decreeing  on  the  ground 
of  dissolution,  before  reaching  the  point  where  the  business 
of  the  partnership  was  to  commence.  If  this  be  so,  and 
we  take  the  partnership  as  estaMished  by  the  witnesses  (of 
the  plaintiff,  the  question  is  presented — ^where  is  the  proof 
of  misconduct  or  mismanagement  on  the  part  of  the  defend- 
ant ?  If  there  was  a  partnership,  there  is  tiothing  impropev 
in  the  defendant's  being  in  possession  of  the  partnership 
property:  he  may  even  dispose  of  it  for  joint  benefit 
That  he  refuses  to  account  is  no  ground  for  an  injunction*. 
But  even  this  is  not  proved;  nor  does  the  evidence  disclose! 
misbehaviour  in  any  other  particular,  much  less,  such  as 
must  call  for  a  preventive  extraordinary  remedy. 

But,  again,  should  we  concede  this  difficulty  out  of  the 
way,  and  full  proof  of  partnership?  The  bill  alleges  the 
partnership  to  have  been  for  the  purpose  of  digging  goldv 
and  the  plaintiff's  evidence  tends  to  establish  this.  It  is 
certain,  if  it  existed  at  all,  it  tvas  either  for  that  purpose^ 
or  to  make  gain  by  gambling.  Either  way  is  fatal  for  the 
ptayer  for  an  injunction.  If  it  was  for  the  former  purpose, 
then  it  is  plain,  under  the  proofs,  the  fund  now  held  by  tb^ 
defendant  was  acquired,  not  in  pursuit  of  the  partnership 
business,  but  by  the  private  and  individual  occupation  o€ 
the  defendant.  If  is,  consequently,  not  partnership  pro- 
perty. It  will  not  do  to  answer,  that  the  defendant  having 
p>ledged  his  whole  time  for  the  joint  benefit,  he  must  account 
for  all  ho  acquired  while  otherwise  occupied.  In  the  first 
place,  there  is  no  evidence  of  such  agreement^  and  secondly, 
if  there  was,  the  remedy  is  not  by  bill  for  an  account  as  a 
partner,  but  action  for  breach  of  covenant.  If  the  partner- 
ship was  for  the  purpose  of  gambling,  it  is  clear,  equity 
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will  in  DO  shape  lend  itself  to  assist  a  gambling  transaction, 
or  in  any  way  to  vindicate  a  contract  of  which  gambling 
is  the  object  1  Story^s  Eq.  §  303 ;  Harrington  v.  Bigelow^ 
11  Paige  349. 

In  no  aspect  of  this  case  is  the  plaintiff  entitled  to  an 
injunction,  and  the  motion  for  one  must  be  dismissed.  As 
the  proof  now  stands,  he  cannot  have  an  account,  but  this 
we  are  not  now  called  on  to  decide. 

Interlocutory  motion  for  injunction  denied.* 

*  Where  a  number  of  individuals  formed  an  association,  for  a  specified 
term,  to  engage  in  mining  for  gold  in  California,  and  one  adyanced  money, 
and  the  others  agreed  to  proceed  to  the  mines,  and  engage  in  the  digging  for 
gold ;  but  when  they  arriyed,  the  capital  advanced  being  exhausted,  and  all 
abandoned  the  enterprise  as  fruitless,  and  two  of  them  engaged  in  another 
and  different  employment  of  their  labour;  it  was  held  that  the  associate  who 
advanced  the  money  had  no  specific  lien  on  the  profits  produced  by  such 
labour,  as  could  be  enforced  in  a  court  of  equity:  his  remedy,  if  any  he  had, 
was  by  an  action  for  damages  against  those  who  abandoned  the  association. 
Waring  v.  Cram^  1  Pars.  Eq.  Cas.  516. 


Sedgebeer  v.  Moore  et  al. 

[NOVKMBSR  80,  1850.] 

In  an  action  to  recover  damages  for  a  tort,  the  defendant  may  be  held  to  bail 
notwithstanding  the  act  of  1843,  to  abolish  imprisonment  for  debt. 

Although,  where  the  plaintiff  has  an  election  to  bring  his  action  either  in  con- 
tract or  €x  delidOy  he  cannot,  by  such  election,  deprive  the  defendant  of  any 
substantial  privilege  or  defence ;  yet  this  rule  does  not  apply  where  the 
action  is  to  recover  damages  for  a  tort,  distinct  and  independent  of  the 
contract. 

Therefore,  a  defendant  may  be  held  to  bail  in  an  action  of  deceit. 

Qtiere,  whether,  under  the  act  of  1843,  even  in  cases  of  contract,  the  court  has 
not  a  discretion  to  hold  to  bail  on  proper  cause  being  shown ;  as  that  the 
defendant  is  about  to  abandon  the  country  without  leaving  property  to 
meet  the  debt. 

The  court  will  not  discharge  on  common  bail  for  a  mere  interlineation  in  the 
affidavit. 
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This  was  an  action  on  the  case.  On  the  application 
of  the  plaintiff,  the  defendant,  Theodore  M.  Moore,  was 
held  to  bail  in  four  thousand  dollars. 

The  affidavit  to  hold  to  bail  alleged,  in  substance,  that 
the  defendant,  Theodore  M.  Moore,  being  indebted  to  the 
plaintiff  in  the  sum  of  $8,365,18,  fraudulently  induced  him 
to  agree  to  a  compromise  of  his  claim,  by  waiving  the  sum 
of  $3,365,18,  surrendering  the  evidences  of  the  former  debt, 
and  releasing  him  from  all  other  liability,  on  the  latter  con- 
fessing a  judgment  for  $5,000,  to  be  paid  in  quarterly  in- 
stalments of  $250,  which  judgment  was  accordingly  con- 
fessed ;  that  it  was  expressly  agreed  between  the  parties, 
that  payment  in  cash  was  to  be  the  basis  of  the  compro- 
mise, which,  without  this,  would  not  have  been  agreed  to; 
that  the  said  Theodore  M.  Moore,  afterwards  alleging  his 
inability  to  pay  cash,  with  an  intent  to  cheat  and  defraud 
the  plaintiff,  represented  to  him  that  if  he  would  receive 
from  him,  in  lieu  of  cash,  a  draft  on  Cadwallader  C. 
Moore,  residing  in  Cincinnati,  it  would  be  paid  at  ma- 
turity, knowing  this  not  to  be  true,  and  that  the  said  Cad- 
wallader C.  Moore  was  not  to  be  trusted;  that  the  plaintiff 
accordingly  received  as  cash  for  one  instalment  on  the 
judgment,  such  a  draft,  accepted  by  C.  C.  Moore,  for  $250, 
and  that  this  draft  was  protested  at  maturity  for  non-pay- 
ment. The  affidavit  also  alleged  that  the  defendant,  Theo- 
dore M.  Moore,  was  only  a  sojourner  in  Pennsylvania,  and 
was  about  to  remove  out  of  the  jurisdiction  of  this  court. 

The  defendant  now  asked  to  be  discharged  on  common 
bail,  on  the  ground  that  the  act  of  1842,  abolishing  im- 
prisonment for  debt,  had  taken  away  the  right  to  a  capias 
in  such  case,  and  also  that  the  affidavit  contained  an  inter- 
lineation. He  likewise  filed  counter  affidavits,  but  the 
court  declined  to  hear  them. 

E.  S.  Miller  and  T.  Sergeant  for  the  motion. 
J5.  Rush  and  Z).  P.  Browne  contra. 
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Rogers,  J. — On  the  application  of  the  now  plaintiff,  and 
affidavit  filed,  a  special  order  was  made  to  hold  the  defend- 
ant to  bail  in  the  sum  of  four  thousand  dollars.  The  point 
now  in  controversy  arises  on  a  rule  to  show  cause,  non 
obstante  the  order,  why  Theodore  M.  Moore,  who  was  ar- 
rested, should  not  be  discharged  on  common  bail. 

If  this  was  an  action  to  recover  money  due  upon  a  judg- 
ment, or  decree  founded  upon  a  contract,  or  due  upon  any 
contract,  express  or  implied,  or  for  the  recovery  of  any 
damages  for  the  non-performance  of  any  contract,  a  serious 
question  might  arise,  whether  bail,  in  any  event,  or  under 
any  combination  of  circumstances,  could  be  exacted  from 
the  defendant.  It  is  represented  to  be  the  understanding 
of  the  profession,  in  this  section  of  the  state,  that  it  cannot; 
but,  although  their  opinion  is  undoubtedly  entitled  to  great 
respect,  yet  I  know  of  no  case  where  the  fact  has  been 
judicially  determined.  It  may,  though,  be  considered,  when 
a  proper  case  arises,  as  a  question  open  to  discussion. 
Previous  to  the  passage  of  the  act  of  the  12th  July,  1842, 
(the  language  of  which  is  cited  above)  to  abolish  impri- 
sonment for  debt  and  to  punish  fraudulent  debtors,  bail,  as 
a  matter  of  course,  was  required  in  all  cases  of  contract, 
or  others  brought  for  the  recovery  of  debts.  This  was  the 
general  rule;  but  it  may,  perhaps,  admit  of  doubt  (giving 
the  act  a  reasonable  construction,  which  we  are  bound  to 
do)  whether  the  legislature  intended  any  thing  more  than 
to  abolish  the  rule  in  the  first  instance,  as  to  residents, 
afterwards  extended  by  resolution  to  non-residents,  leaving 
it,  however,  to  the  discretion  of  the  courts,  on  cause  shown, 
to  allow  a  capias  and  hold  the  defendant  to  bail,  as  in  case 
of  tortj  when  it  manifestly  appears  that  such  process  is 
necessary  to  enable  him  to  reap  the  fruits  of  any  judgment 
which  he  may  afterwards  obtain.  Is  the  rule  general,  or 
is  it  universal,  embracing  all  possible  cases  in  the  point  of 
difference?  It  is  not  my  purpose  to  deny  that  to  justify 
the  interposition  of  the  courts,  a  strong  case  must  be  pre- 
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sented,  but  I  am  unwilJing  to  admit  that  the  words  of  the 
act  require  so  stringent  a  construction  as  to  compel  the 
court  to  permit  flagrant  injustice.  Were  this  only  a  case 
of  contract,  and  it  should  satisfactorily  appear  that  the 
defendant  was  about  to  abandon  his  country  without  leaving 
property  to  meet  the  debt,  I  should  hesitate  long  before  I 
would  undertake  to  discharge  him  on  common  bail,  there- 
by endangering,  or  perhaps  destroying  all  means  of  re- 
covering a  just  debt ;  enabling  a  dishonest  debtor  to  elude 
the  just  claims  of  his  creditors. 

But,  be  this  as  it  may,  this  is  not  a  case  of  that  descrip- 
tion. The  suit  is  not  brought  on  a  contract,  but  for  a 
fraud  committed  by  the  defendants,  for  which,  as  is  con- 
tended, the  proper  remedy  is  an  action  of  deceit.  It  is, 
therefore,  not  included  in  the  act  of  the  12th  July,  1842, 
which  merely  abolishes  imprisonment  in  actions  on  con- 
tracts, leaving  toris  in  the  same  situation  as  to  the  reme- 
dies, as  before  the  passage  of  the  act.  If  considered  as  a 
tortf  it  cannot  be  doubted  the  plaintiff  is  entitled  to  bail  on 
the  special  cause  shown,  as  in  this  case,  where  there  is 
reasonable  ground  to  believe  that  the  defendant  is  about 
to  withdraw  himself  beyond  the  jurisdiction  of  the  court. 
On  this  head  the  affidavit  is  full  and  explicit.  The  plaintiff 
deposes,  that  the  defendant  who  has  been  arrested  is  a 
mere  sojourner  in  this  state,  without  any  fixed  occupation 
or  permanent  abode,  and  that  there  is  every  reason  to  be- 
lieve, and  that  he  does  believe,  that  unless  he  is  held  to 
bail,  he  will  place  himself  beyond  the  jurisdiction  of  the 
court,  and  thereby  escape  the  responsibility  of  this  action. 
If  these  facts  be  true,  (and  I  must  take  them  to  be  so,  as  I 
cannot  look  beyond  the  affidavit  itself,)  bail  is  necessary  to 
protect  the  honest  claims  of  the  plaintiff.  It  is,  however, 
urged,  that  this  suit  is,  in  substance,  but  another  mode  of 
enforcing  the  performance  of  a  contract,  and  that  the  elec- 
tion of  the  plaintiff  in  cases  of  this  character,  to  proceed 
in  an  action  in  form  ex  delicto^  cannot  deprive  the  defend- 
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ants  of  any  substantial  privileges  on  the  defence;  that  the 
mere  form  of  the  remedy  cannot  alter  the  right.  For  this 
position  the  defendant  cites  Penrose  v.  Curren^  3  R.  350; 
Brawn  v.  Treat  and  Carter^  1  Hill  225 ;  and  Bowen  v.  Bur- 
dick,  5  Penn.  Law  Journ.  1 14.  The  principle  on  which 
these  cases  are  ruled,  it  is  not  my  purpose  to  controvert.  I 
agree  that  when  the  suit  is  on  the  contract,  or  recognises  its 
validity,  the  mere  form  of  the  action  will  not  be  allowed  to 
govern  the  right ;  but  I  deny  the  application  of  the  princi- 
ple to  the  case  in  hand.  This  is  not  the  case  of  a  differ- 
ence in  the  form  of  action,  but  suit  is  brought  to  recover 
damages  for  a  tort,  distinct  and  independent  of  the  contract. 
The  plaintiff  repudiates  the  agreement,  alleging  that  it  is 
no  contract  at  all,  because  he  was  induced  to  enter  into  it 
by  such  fraudulent  practices  as  entitled  him  to  hold  the 
defendant  accountable  in  an  action  of  deceit. 

When  a  person  is  induced  by  fraud  to  enter  into  an 
agreement,  the  party  defrauded  may  either  repudiate  the 
contract  by  action  sounding  in  tortj  or  he  may,  if  he  chooses, 
make  it  valid  by  commencing  suit  upon  it.  If  he  adopt 
the  latter  course,  as  he  may,  the  defendant  cannot  be  held 
to  bail,  unless,  as  before  observed,  under  peculiar  circum- 
stances; but  where  he  pursues  the  remedy  in  tort,  I  cannot 
perceive  any  objection,  in  a  proper  case,  to  hold  him  to 
bail.  This  action  is  totally  distinct  and  independent  of 
the  contract  The  bargain  is  disregarded  by  the  party 
wronged.  He  goes  for  the  fraud,  and  what  right  has  the 
fraudulent  party  to  call  to  his  aid  the  repudiated  contract 
to  enable  him  to  escape  arrest,  and  thereby  consummate 
his  own  fraud?  A.,  by  force,  takes  the  horse  of  B.,  which 
be  sells  to  C,  and  receives  the  purchase  money.  B.  has 
the  right  to  sue  A.,  the  wrong-doer,  either  in  trespass  or 
for  money  had  and  received.  He  may  elect  either  tres« 
pass  or  case.  If  he  elects  the  former,  he  may  hold  A.  to 
bail ;  if  the  latter,  he  cannot  hold  him  to  bail.    This  will 

be  conceded ;  and  therefore  it  is  clear  that  w  hether  A.  is 
o 
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entitled  to  be  discharged  on  common  tmil  may  depend  on 
the  form  of  the  action  the  plaintiff  chooses  to  adopt.  If 
he  elects  to  sue  for  the  forty  in  a  proper  case,  as  this  is. 
shown  to  be,  the  defendant  may  be  held  to  bail.  In  this 
stage  of  the  proceeding,  on  a  motion  to  discharge  the  de- 
fendant from  arrest,  it  is  not  my  intention  to  enter  into  the 
merits  of  the  case,  nor  shall  I  permit  the  facts  disclosed 
in  the  counter  affidavit  to  have  the  slightest  influence. 
Whether  an  action  of  deceit  is  the  proper  remedy,  it  would 
be  wrong  now  to  determine ;  because,  if  the  decision  should 
be  erroneous,  an  injury  may  be  committed  without  the  pos- 
sibility of  redress ;  whereas  error  on  the  trial  may  be  cor- 
rected by  a  higher  tribunal.  If  there  be  error,  let  it  be  one 
that  may  be  redressed.  That  the  affidavit  is  interlined,  is 
an  objection  not  worthy  of  serious  notice. 

The  motion  to  discharge  on  common  bail  is  overruled.*' 


*  The  New  York  act  to  abolish  imprisonment  for  debt  does  not  apply  to 
suits  founded  in  iortf  though  a  contract  between  the  parties  is  alleged  by 
way  of  inducement.  MDuffie  v.  Beddot^  7  Hill  578.  Therefore,  where  there 
has  been  a  wrongful  conversion  of  goods,  the  defendant  may  be  held  to  bail, 
in  whatever  way  the  property  came  into  his  possession.  Suydam  v.  Smiihy 
7  Hill  183.  The  case  in  the  text  appears  to  conflict,  in  some  degree,  with 
Boteen  v.  Burdicky  5  Penn.  L.  J.  113,  decided  by  the  district  court  for  the  city 
and  county  of  Philadelphia;  but  the  rule  to  be  deduced  from  all  the  cases 
appears  to  be  this;  that  where  the  plaintiff  has  his  election  to  bring  his  ac- 
tion either  ex  contractu  or  ex  delicto,  as  in  case  of  a  common  carrier  or  other 
bailee,  there  the  defendant  shall  not  be  subjected  to  imprisonment  in  conse- 
quence of  the  mere  change  in  the  form  of  action.  But  where  the  action  is 
for  a  distinct  tort,  although  one  deducible  from  the  existence  of  a  contract,  if 
the  plaintiff  disaffirms  the  contract  and  proceeds  for  the  fraudulent  or  tortious 
conduct  of  the  defendant,  in  such  cases  bail  may  be  demanded  in  the  first 
instance.     Try  on  v.  Hassingerj  2  Penn.  L.  J.  43, 

It  has  been  determined  by  the  United  States  district  court  for  the  southern 
district  of  New  Yoik,  that  the  non-imprisonment  act  of  that  state,  in  connexion 
with  the  acts  of  congress  of  the  28th  of  February,  1839,  and  14th  of  May,  1841, 
(4  Laws  U.  S.  321,  410,)  does  not  extend  to  process  issued  by  the  admiralty 
courts.    Gardner  v.  leaacson,  Omnet  v.  Travis,  3  Am.  L.  J.  193,  199. 
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A  oouit  of  eqtiity  will  etitertain  jarisdiction  to  compel  the  trastees  of  a  eharch 
to  permit  clei^gymen  who  adhere  to  the  principles  of  the  charoh,  with  which 
they  are  in  connexion,  to  minister  to  the  congregation  in  the  eharch  edifice, 
and  to  appropriate  the  profits  to  the  support  of  such  ministry,  without  re- 
gard to  the  comparative  nvmbers  of  the  respective  parties  in  the  con- 
gregation. 

It  is  not  snfficient,  to  oust  the  jarisdiction  of  a  eovrt  of  equity,  that  the  com- 
plainant has  a  remedy  at  law;  unless  that  remedy  be  fall,  complete  and 
adequate. 

The  decisions  of  ecclesiastical  tribunals,  in  all  cases  on  doctrine,  order  and 
discipline,  are  conclusive  in  the  common  law  courts. 

When  it  appears  that  property  Is  dedicated  to  support  peoiliar  tenets,  but  not 
to  support  such  tenets  in  connexion  with  a  particular  church  government, 
dien  it  is  not  subject  to  any  ecclesiastical  power  which  upholds  those  tenets. 

Where  property  is  dedicated  to  support  peculiar  tenets,  pnmd /act>,  it  is 
subject  to  the  jarisdiction  of  the  ecclesiastical  courts;  and  if  the  parties 
wish  exemption  from  their  jurisdiction,  it  is  necessary  for  them  to  show 
clearly  that  suck  was  the  intention  of  the  founders  of  the  church;  par* 
ticularly,  as  applied  to  a  presbyterian  churclu 

Extraneous  evidence  and  circumstances  may  be  resorted  to,  in  aid  of  a 
doubtful  construction,  but  it  cannot  be  legitimately  used  to  control  the 
obvious  meaning  of  the  language  which  parties  have  chosen  to  employ. 

It  is  one  of  the  fundamental  principles  of  9l\  presbyterian  churches,  that 
presbyterian  church  government  is  a  divine  institution. 

A  dedication  of  property  for  the  use  of  a  congregation  who  should  adhere  to 
the  religious  principles  agreed  to  at  Pequa,  in  1784,  is  subject  to  the  juris- 
diction of  the  ecclesiastical  courts  of  the  associate  presbyterian  church. 

The  right  of  secession  is  an  inherent  and  distinctive  principle  of  the  asso- 
ciate church. 

In  case  of  secession,  the  minority  of  the  church  are  not  entitled  to  any  portion 
of  the  property,  although  they  may  be  numerically  the  majority  of  a  par- 
ticular congregation,  and  remain  in  possession. 

Tlie  associate  church  does  not  recognise  so  absurd  a  principle,  as  that  any 
members  at  their  mere  will  and  pleasure  have  the  right  to  secede  from 
the  majority,  and  by  such  act,  to  become,  or  continue  to  be,  the  true  asso- 
ciate church,  and  to  take  with  them  the  particular  property  of  which  the 
separating  minority  may  happen  at  the  time  to  have  the  possession,  and  to 
hold  it  against  the  will  of,  and  to  the  exclusion  of  the  majority. 
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This  was  a  bill  in  equity  filed  by  Robert  Skilton  and 
others,  members  of  the  church  incorporated  (on  the  10th 
of  May,  1802,)  as  '^The  Associate  Congregation  in  the 
City  of  Philadelphia,'^  and  known  as  the  First  Associate 
Presbyterian  Church  of  Philadelphia,  in  the  state  of  Penn- 
sylvania, adhering  to  the  religious  principles  of  the  asso- 
ciate presbytery  of  Philadelphia,  formerly,  now  the  asso- 
ciate synod  of  North  America,  for  themselves  and  all 
other  members  of  the  said  church  and  congregation,  who 
adhere  to  the  standards  thereof;  against  the  trustees  of  the 
said  corporation,  certain  ruling  elders  thereof,  the  Rev. 
Chauncey  Webster,  claiming  to  be  its  pastor,  and  the  cor- 
poration itself. 

The  bill  set  forth  that  about  the  year  1754,  a  denomi- 
nation of  Christians  was  organized  as  a  church  in  Penn- 
sylvania, called  "  The  Associate  Church  of  North  America,'^ 
under  the  superintendence  of  the  associate  synod  of  Scot- 
land ;  and,  about  the  same  time,  the  several  congregations 
in  this  state,  by  the  authority  of  said  synod,  constituted  a 
presbytery,  styled  "  The  Associate  Presbytery  of  Pennsyl- 
vania.^'  That  the  congregations  of  said  church  having 
largely  increased,  the  said  associate  presbytery  was  di- 
vided, one  of  the  said  divisions  being  the  associate  pres- 
bytery of  Philadelphia  j  and  other  presbyteries,  from  time 
to  time,  were  added,  the  number  at  present  being  fourteen. 
And  that  in  the  year  1801,  a  synod  was  duly  constituted 
and  organized  by  said  associate  church,  as  the  visible 
head  and  supreme  judicatory  of  said  church  in  North 
America,  and  styled  "The  Associate  Synod  of  North 
America,''  to  which  all  the  presbyteries  and  congregations 
owe  obedience;  and  all  ecclesiastical  subordination  to  the 
associate  synod  in  Scotland  was  abolished  about  the 
year  1817. 

That  about  the  year  1790,  in  the  city  of  Philadelphia, 
certain  persons  professing  the  principles  of  the  associate 
church,  as  set  forth  in  the  books  hereinafter  mentioned. 
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were  duly  organized  as  a  congregation,  under .  and  sub- 
ordinate to  the  said  associate  presbytery  of  Pennsylvania, 
and  called  the  associate  presbyterian  church;  and  since 
the  year  1801  said  congregation  has  belonged  to  and  formed 
part  of  the  associate  presbytery  of  Philadelphia. 

That  the  term  **  congregation,"  in  the  associate  church, 
means  members  of  a  local  church  in  full  communion,  and 
their  children. 

That  the  established  judicatories  of  the  associate  church 
are  sessions,  presbyteries,  and  a  synod.  That  an  appeal 
lies  from  the  session  to  the  presbytery,  and  from  the  latter 
to  the  synod.  That  the  session  consists  of  the  minister 
and  ruling  elders  of  a  congregation.  It  has  the  general 
management  of  the  spiritual  government  of  the  congrega- 
tion, but  has  DO  authority  to  place  a  minister  over  it,  of  its 
own  mere  will.  A  presbytery  consists  of  all  the  ministers 
within  a  given  district,  and  of  one  ruling  elder  from  each 
pastoral  charge.  It  has,  among  other  things,  the  power  of 
ordaining,  installing,  and  removing  ministers  within  its 
bounds;  of  trying,  convicting,  and  punishing  ministers,  by 
suspension,  deposition,  excommunication,  or  other  censures 
of  the  church— of  visiting  congregations — and  generally  of 
ordering  whatever  belongs  to  the  spiritual  welfare  of  the 
churches  under  its  jurisdiction.  The  synod  is  the  supreme 
judicatory,  consisting  of  all  the  ministers,  or  of  a  delegation, 
from  each  presbytery,  and  of  a  ruling  elder  from  each 
pastoral  charge.  It  has  the  power,  among  other  things,  to 
decide  upon  appeals  from  the  presbyteries — to  redress  any 
act  of  theirs  contrary  to  order — to  judge  in  controversies 
respecting  doctrine  and  discipline — to  bear  testimony  judi- 
cially against  error  in  doctrine  or  immorality  in  practice — 
to  declare  the  office  of  any  minister  vacant  upon  affirming 
the  act  of  any  presbytery  deposing  such  minister — and 
generally  to  take  care  that  inferior  courts  act  in  conformity 
with  the  word  of  God,  and  the  standards  of  the  said  church. 

That  the  associate  synod  of  North  America  is  the 
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supreme  judicatoiy  of  the  associate  church  in  North 
America,  and  its  decisioDS  are  final  and  obligatory. 

That  there  is  a  sentence  of  suspension  used  by  the 
judicatories  of  the  said  church  for  the  discipline  thereof, 
which  may  be  either  for  a  limited  time,  or  indefinite,  and 
may  be  inflicted  either  upon  private  members  or  officers^ 
and  in  respect  of  the  latter,  it  is  a  judicial  exclusion  from 
the  exercise  of  office  and  from  sealing  ordinances. 

That  in  the  year  1784,  the  associate  diurch  of  North 
America  adopted  and  published  a  particular  statement  of 
their  principles,  in  a  book  called  and  known  as  ^The  De- 
claration and  Testimony  of  the  Associate  Church  of  North 
America."  It  was  set  forth  and  agreed  to  at  Pequa,  on 
the  25th  day  of  August,  1784«  These  princifrfes  require, 
among  other  things,  every  member  admitted  to  communion 
to  declare  and  profess  adherence  to  the  Westminster  con* 
fession  of  faith,  the  form  of  presbyterial  church  govern- 
ment, dzic.,  as  these  are  received  and  witnessed  for  by  the 
associate  church  in  her  said  declaration  and  testimony; 
and  every  officer,  whether  minister  or  elder,  vows,  at  ordi- 
nation, to  avoid  every  divisive  course,  and  to  submit  him- 
self to  the  church  courts,  and  every  minister  promises  to  be 
submissive  to  the  presbytery,  as  subordinate  to  the  asso- 
ciate synod  of  North  America.  These  principles  are  now 
the  principles  of  said  associate  church. 

That  in  the  year  1802,  William  Marshall,  and  others, 
then  members  of  said  associate  presbyterian  church  of 
Philadelphia,  and  citizens  of  the  commonwealth,  aj^lied  for 
and  received  a  charter  of  incorporation  from  Pennsylvania, 
for  themselves  and  such  others  as  should  thereafter  become 
members  of  said  congregation  being  such  citizens,  and  ad- 
hering to  the  religious  principles  expressed  in  the  before 
mentioned  declaration  and  testimony,  agreed  to  at  Pequa, 
as  aforesaid,  by  the  name,  style,  and  title  of  '*The  Asso- 
ciate Congregation  in  the  city  of  Philadelphia,*'  with  the 
usual  privileges  of  such  bodies  politic.    That  before  and 
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since  the  said  incorporation  the  temporalities  of  the  said 
congregation  were  committed  to  the  care  of  a  board  of  six 
trustees,  two  of  whom  are  elected  annually,  on  the  first  day 
of  each  year,  by  the  pew-holders  in  said  church. 

That  subsequently  to  the  organization  of  said  church  in 
Philadelphia,  viz.,  on  or  about  the  24th  day  of  August, 
1790,  David  Clark  and  William  Young,  both  members  of 
said  congregation,  purchased,  for  the  use  of  the  same,  a  lot 
of  ground  on  the  north  side  of  Walnut  street,  between 
Fourth  and  Fifth  streets,  being  36  feet  10^  inches  wide,  by 
124  feet  deep — and  shortly  afterwards  there  was  erected 
on  part  of  said  lot  a  brick  house,  for  the  public  worship  of 
God,  which  was  paid  for  out  of  the  funds  of  said  congre- 
gation, and  the  residue  of  the  lot  was  appropriated  for  a 
burying  ground ;  and  a  perpetual  trust  was  declared  of  and 
concerning  the  said  house  of  worship  and  burying  ground, 
as  follows,  viz.,  ^^  that  the  said  church  and  lot  of  ground  are 
held  in  trust  for  the  associate  congregation  in  the  city  of 
Philadelphia,  who  adhere  to  the  religious  principles  ex- 
pressed in  a  declaration  and  testimony  for  the  doctrine 
and  order  of  the  church  of  Christ,  agreed  to  at  Pequa,  the 
25th  of  August,  1784,  by  the  associate  presbytery  of  Penn- 
sylvania. That  the  said  congregation  may  assemble  in  the 
said  church  for  public  worship,  from  time  to  time,  for  ever, 
and  use  the  said  burying  ground  for  interring  their  dead/' 

That  on  the  2d  day  of  August,  1802,  John  Cummings 
did  sell  and  convey  unto  the  said  corporation  in  fee,  two 
lots  of  ground  on  the  west  side  of  Thirteenth  street,  south 
of  Spruce  street,  as  an  additional  burying  ground  for  the 
use  of  said  congregation — that  the  lot  on  which  the  house 
of  worship  is  erected  is  worth  about  $15,000 — the  addi- 
tional burying  ground  about  $3,000 — and  that  the  furniture 
and  fixtures  of  the  church  are  worth  about  $500 — and  that 
the  whole  of  said  property  is  held  in  trust  for  the  sole  and 
exclusive  purpose  of  being  devoted  to  the  support  of  teaching 
and  preaching  the  gospel,  and  the  administration  of  divine 


208  COURT  OF  NISI  PRIUS, 

[  Skilton  V.  Webster.  ] 

ordinances  in  said  associate  congregation  according  to  the 
aforesaid  principles  of  faith  and  practice,  discipline  and 
government  of  said  associate  church  of  North  America. 

That  according  to  said  principles  no  minister  under 
sentence  of  suspension  is  permitted  to  occupy  the  pulpit, 
or  administer  divine  ordinances,  in  a  congregation  of  said 
associate  church,  nor  can  any  member  thereof  attend  on 
the  ministry  of  such  suspended  minister  without  violating 
his  own  vows.  That  by  said  rules  and  principles  the 
trustees  of  a  congregation  have  no  authority  to  call  or  in 
any  way  procure  a  minister  to  preach  or  officiate  therein. 
That  a  clergyman  can  only  be  called  to  the  office  of  pastor 
by  a  call,  signed  by  the  elders  and  members  of  the  congre- 
gation who  are  in  full  communion,  addressed  to  the  indi- 
vidual called,  and  presented  to  the  presbytery  to  which 
said  clergyman  belongs — if  the  presbytery  approve,  the 
minister  is  ordained  and  installed  by  the  presbytery — if  this 
body  disapprove,  the  person  called  cannot  become  pastor 
of  the  congregation.  A  temporary  supply  is  granted  by 
the  presbytery  upon  the  petition  of  the  elders  of  the  con- 
gregation. 

The  bill  further  states  that  in  the  year  1837,  the  said 
first  associate  congregation  of  Philadelphia  called  the  Rev. 
Chauncey  Webster,  one  of  the  defendants,  to  be  their  pas- 
tor, by  a  written  document,  in  the  usual  form,  and  which 
set  forth  that  the  members  of  said  congregation  had  ac- 
ceded to  the  principles  of  the  associate  presbytery  of 
Philadelphia,  as  subordinate  to  the  associate  synod  of 
North  America.  That  said  call  was  delivered  to  and  ac- 
cepted by  said  Webster,  through  the  said  associate  pres- 
bytery— and  due  proceedings  being  had,  the  said  Webster 
was  ordained  and  installed  as  pastor  of  said  congregation, 
and  thereupon  vowed,  among  other  things,  to  submit  him- 
self to  the  admonitions  of  said  presbytery,  as  subordinate 
to  the  synod  aforesaid — to  maintain  the  unity  and  peace 
of  the  church,  and  to  avoid  every  divisive  course. 
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That  said  Webster  continued  to  be  pastor  of  said  con- 
gregation, until  the  said  presbytery,  at  a  meeting  duly  con- 
vened at  Carlisle,  on  the  8th  day  of  October,  1845,  adopted, 
in  due  form,  and  according  to  the  discipline  of  said  church, 
a  libel  against  him  for  a  series  of  misconduct  on  his  part, 
viz.,  defamation,  slander,  divisive  courses,  contempt  of 
authority,  and  falsehood.  A  copy  thereof  was  duly  placed 
in  his  hands,  and  he  was  cited  to  appear  and  answer  the 
same  at  a  meeting  directed  to  be  held  in  Philadelphia,  in 
the  session  room  of  the  church  of  which  he  was  pastor,  on 
the  2d  Wednesday  of  November  following,  viz,,  the  12th. 
That  prior  to  said  meeting,  viz.,  on  November  11th,  1845, 
the  said  Webster  did,  in  an  open  and  public  manner,  decline 
the  authority  of  said  presbytery  and  synod,  and  deny  them 
to  be  his  lawful  judges — and  did,  in  conjunction  with  F. 
W.  M'Naughton,  and  one  or  two  others,  at  the  session 
room  aforesaid,  assume  to  constitute  themselves  into  the 
associate  presbytery  of  Philadelphia,  and  excluded  the 
presbytery  from  said  session  room.  Whereupon  said 
presbytery,  in  pursuance  of  its  powers,  and  in  accordance 
with  the  principles  and  discipline  of  said  church,  did  sus- 
pend said  Webster  (in  order  to  his  trial)  from  the  exercise 
of  his  ministry,  and  from  the  communion  of  said  church, 
until  he  should  give  evidence  of  repentance;  and  he  was 
duly  cited  to  appear  at  the  bar  of  said  presbytery  on  the 
3d  Wednesday  of  December  following,  to  answer  for  his 
said  disorderly  conduct,  and  also  to  answer  said  libel. 
Failing  to  appear  at  that  time,  although  duly  notified,  said 
Webster  was  again  cited  to  appear  and  answer  as  afore- 
said on  the  27th  day  of  May;  1846,  with  notice  that  unless 
he  did  then  appear,  the  presbytery  would  proceed  to  try 
his  case  as  if  he  were  present.  Accordingly  at  said  time, 
said  Webster  still  declining  to  appear  before  said  presby- 
tery, that  body  proceeded  to  the  consideration  of  the  said 
charges  against  him,  and  in  due  course,  found  him  guilty 
thereof,  and  proceeded  to  and  did  pass  upon  him  sentence 
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of  suspension  from  the  exercise  of  the  office  of  the  gospel 
ministry  and  from  the  communion  of  the  associate  church. 

That  when  said  Webster,  M^Naughton,  and  others,  did 
assume,  in  such  disorderly  manner,  in  the  session  room  of 
said  first  associate  church,  to  constitute  themselves  into 
the  associate  presbytery  of  Philadelphia,  certain  of  the 
complainants,  being  present,  did,  for  themselves  and  other 
members  of  said  congregation,  protest  against  said  act, 
and  did  subsequently  present  their  protest  to  the  presbytery 
— ^which  said  body  did  legally  and  canonically  adjudge  and 
recognise  the  said  protesters  as  the  first  associate  congre- 
gation of  Philadelphia.  And  the  said  associate  synod  of 
North  America  did  afterwards,  at  a  meeting  duly  held  at 
Philadelphia,  on  the  6th  day  of  June,  1846,  upon  con- 
sideration of  said  protest,  which  had  been  duly  transmitted 
from  said  presbytery,  legally  and  canonically  adjudge  that 
the  said  protesters,  including  the  complainants,  should  be 
recognised  as  the  true  first  associate  congregation  of 
Philadelphia,  adhering  to  the  principles  of  the  declaration 
and  testimony  adopted  at  Pequa.  And  they  are  so  recog- 
nised by  the  said  presbytery  and  synod  at  present;  and 
they  aver  that  they  are  properly  said  congregation. 

That  the  said  Webster  has  not,  at  any  time  since  his 
said  suspension  and  excommunication,  made  submission  to 
said  presbytery,  nor  given  evidence  of  his  repentance,  but 
has  persisted  and  still  does  persist  in  exercising  the  office 
of  pastor  of  said  congregation,  in  defiance  of  the  authority 
of  said  presbytery  and  synod,  and  that  others  of  the  de- 
fendants, M^Gonegal,  Oliver  Skilton,  Donnelly,  Auld,  Tot- 
ten,  and  Smith,  trustees  of  said  congregation,  although 
duly  notified  of  the  premises,  have  permitted  and  do  permit 
said  Webster  to  occupy  the  pulpit,  and  officiate  as  pastor 
and  minister  of  and  in  said  church  edifice,  and  sustain  and 
uphold  him  therein,  and  have  rented  and  otherwise  appro- 
priated the  pews  in  said  edifice  to  the  exclusion  of  the  com- 
plainants and  others  who  adhere  to  the  said  presbytery  and 
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synod,  and  claim  to  and  do  control  all  the  property  of  said 
congregation,  and  have  diverted  it  from  its  proper  purposes 
by  appropriating  it  to  the  support  of  said  Webster,  and  of 
his  ministrations  as  pastor,  notwithstanding  his  suspension 
and  excommunication,  and  to  the  use  of  themselves  and 
others  who  do  not  adhere  to  the  faith  and  discipline  of  said 
associate  church.  And  the  said  trustees  exclude  clergy- 
men from  such  church  edifice  who  are  in  regular  standing 
and  full  communion  with  said  presbytery  and  synod,  and 
also  exclude  the  complainants  unless  they  will  consent  to 
attend  upon  the  ministry  of  said  suspended  and  excommu- 
nicated minister. 

All  of  which  acts  the  complainants  alleged  to  be  contrary 
to  the  duty  and  trust  as  declared  by  the  foregoing  declara- 
tion of  trust  and  deeds,  and  intended  by  the  founders  of 
said  church,  and  contrary  to  the  principles  of  the  faith  and 
practice,  discipline  and  government  of  the  said  associate 
church,  and  to  be  to  the  injury  of  the  complainants  and 
others  who  are  members  of  the  said  congregation,  and  ad- 
here to  the  [Nrinciples  and  standards  of  their  church. 

The  bill  stated  the  refusal  of  the  defendants,  after  request, 
to  perform  their  duty  and  trust,  and  after  the  interrogatory 
part,  prayed  for  relief  as  follows, — ^that  the  defendants  may 
be  compelled  to  permit  clergymen  in  full  communion  with 
said  presbytery  and  synod,  and  who  adhere  to  the  principles 
and  practice  of  the  said  associate  church,  to  minister  to  the 
said  congregation  in  said  church  edifice — that  the  trustees 
may  be  compelled  to  appropriate  the  property  to  the  sup- 
port of  such  ministry  and  none  other, — that  the  trustees 
and  said  Webster  may  be  compelled  to  account  for  the 
property  since  the  time  of  his  suspension — that  the  said 
trustees  may  be  removed  from  ofiiice  for  their  breach  of 
trust,  and  others  appointed  in  their  stead,  and  that  the 
books,  papers,  records,  and  property  of  said  congregation 
be  delivered  to  such  new  trustees — that  said  Webster  may 
be  restrained  and  enjoined  from  officiating  in  any  way  as 
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minister  in  said  congregation,  or  from  intermeddling  with 
the  spirituaHties  or  temporaUties  thereof — and  that  the 
trustees  and  ruHng  elders  be  also  restrained  and  enjoined 
from  permitting  the  said  Webster  so  to  do— and  from  ap- 
propriating said  property  in  any  other  way  than  for  the 
support  of  a  minister  in  regular  standing  and  full  commu- 
nion as  aforesaid,  and  settled  according  to  the  principles 
and  practices  of  the  associate  church — and  finally,  from 
interfering  with  the  occupation  of  said  church  edifice  by 
the  complainants  and  other  members  of  the  congregation 
who  adhere  to  the  said  presbytery  and  synod,  in  order  to 
the  administration  therein  of  divine  ordinances  according 
to  the  faith  and  discipline  of  the  associate  church. 

The  bill  also  contained  a  prayer  for  general  relief,  and 
for  a  subpoena  and  writ  of  injunction. 

The  answer  denied  that  the  complainants,  or  any  of 
them,  were,  at  the  time  of  filing  of  the  bill,  members  of  the 
church  or  of  the  corporation  called  "The  Associate  Con- 
gregation in  the  city  of  Philadelphia,"  and  proceeded  to 
give  an  historical  sketch  of  the  associate  church.  That  it 
was  originally  constituted  in  Scotland,  in  1733,  by  four 
ministers  who  seceded  from  the  church  of  Scotland,  and 
constituted  "The  Associate  Presbytery.''  In  1735,  this 
presbytery  issued  its  judicial  testimony,  and  is  averred  not 
to  have  seceded  from  the  doctrines  or  standards  of  the 
church  of  Scotland ;  and  the  fundamental  principle  of  said 
secession,  and  one  which  the  respondents  hold,  is  stated  to 
be,  that  wheqever  the  majority  depart  from  the  established 
standards,  either  in  doctrine  or  administration,  or  deny  the 
liberty  of  bearing  open  testimony  against  prevailing  errors, 
it  is  the  duty  of  the  minority  to  secede,  and  by  so  doing 
the  seceders  become  the  true  church. 

That  in  1744,  the  associate  synod  was  constituted  in 
Scotland.  In  1747,  a  division  took  place  therein  in  re- 
ference to  the  burgess  oath,  and  that  portion  of  the  synod, 
being  the  minority,  and  called  the  anti-burghers,  withdrew, 
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and  constituted  themselves  the  associate  83mod.  In  1788, 
this  synod  was  divided  into  two  synods,  in  subordination 
to  one  judicatory,  called  "The  General  Associate  Synod." 
That  in  1754,  the  associate  presbytery  of  Pennsylvania 
was  constituted,  in  subordination  to  the  anti-burgher  or 
associate  synod  of  Scotland;  and  in  1788,  this  subordina- 
tion was  defined  by  the  Scottish  synod  as  no  more  than  a 
spiritual  union. 

That  in  1782,  an  attempt  was  made  by  the  majority  of 
the  associate  presbytery  of  Pennsylvania  to  unite  with 
another  ecclesiastical  body,  called  "  The  Reformed  Presby- 
tery •''  The  minority,  consisting  of  two  ministerial  mem- 
bers, Messrs.  Marshall  and  Clarkson,  protested  and  ap- 
pealed to  the  associate  synod  in  Scotland,  but  the  presby- 
tery rejected  their  protest  and  appeal.  Thereupon  the 
minority  withdrew,  and  organized  themselves  as  the  asso- 
ciate presbytery  of  Pennsylvania;  and  Mr.  Marshall  and 
his  adherents  formed  the  associate  congregation  in  the  city 
of  Philadelphia,  and  became  a  component  part  of  said 
presbytery.  "The  Associate  Reformed  Synod,**  about 
1820  or  1822,  became  divided  into  three  distinct  synods, 
called  "The  Associate  Reformed  Synod  of  the  South,** 
"  The  Associate  Reformed  Synod  of  the  West,**  and  "  The 
Associate  Reformed  Synod  of  the  North.**  The  associate 
reformed  synod  censured  Messrs.  Marshall  and  Clarkson ; 
a  majority  of  Mr.  Marshall's  church  session  opposed  him, 
while  a  majority  of  the  congregation  adhered  to  him.  A 
contest  took  place  respecting  the  possession  of  Marshall's 
church  in  Spruce  street,  and  a  recourse  was  had  to  the 
legal  tribunals,  which  decided  against  him  and  bis  adherents. 

That  the  associate  congregation  in  Philadelphia  was 
afterwards  formed  with  a  view  of  not  being  subordinate  to 
any  ecclesiastical  court  whatever — ^and  so  that  its  property 
should  not  be  affected  by  any  ecclesiastical  censure  or 
decision.  That  its  property  is  held  in  trust — and  the  con- 
gr^ation  is  the  only  cestui  que  trusty  and  the  only  corporate 
body. 
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The  answer  farther  stated,  that  the  associate  synod  in 
Scotland  sustained  the  protest  and  appeal  of  Rev.  Messrs. 
Marshall  and  Clarkson,  and  recognised  them  as  the  asso* 
ciate  presbytery  of  Pennsylvania,  and  sent  ministers  to 
their  aid,  who,  together  with  said  Marshall  and  Clarkson^ 
having  met  in  presbytery,  adopted  at  Pequa,  August  25th, 
1784,  the  "  Declaration  and  Testimony,^'  and  declared  their 
adherence  to  the  whole  doctrine  of  the  Westminster  con- 
fession, ivhich  was  re-adopted  by  the  associate  presbytery 
of  Pennsylvania  in  1792.  That  attempts  were  made  about 
the  years  1820  and  1822,  unsuccessfully,  by  some  to  unite 
the  associate  synod  of  North  America  with  one  or  more  of 
the  associate  reformed  synods,  but  such  attempts  were 
finally  condemned  by  the  former.  That  in  1788,  the 
general  associate  synod  in  Scotland  adopted  certain  articles 
defining  their  ecclesiastical  relations  with  the  associate 
presbytery  of  Pennsylvania,  and  stating  that  causes  about 
the  profession  of  the  faith  should  be  brought  from  the  latter 
to  the  former  by  reference  or  appeal.  That  the  associate 
presbytery  of  Pennsylvania,  in  November,  1788,  ratified 
these  articles.  That  the  union  so  defined  continues  to  the 
present  time,  being  in  the  nature  of  the  mutual  subordina- 
tion of  two  equal  bodies,  in  full  communion,  both  being  in 
possession  of  co-ordinate  powers,  and  members  of  either 
having  the  right  of  appeal  to  the  other. 

That  in  1776,  the  associate  presbytery  of  Pennsylvania 
was  divided  into  two,  that  of  Pennsylvania,  and  that  of 
New  York;  the  latter  adhered  to  the  associate  reformed 
synod.  In  1801,  the  associate  presbytery  of  Pennsylva- 
nia was  divided  into  several  separate  presbyteries,  and  con- 
stituted a  synod,  viz.  the  associate  synod  of  North  Ame- 
rica; and  the  associate  presbytery  of  Pennsylvania  became 
the  associate  presbytery  of  Philadelphia.  That,  in  1804, 
the  general  associate  synod  in  Scotland  enacted  a  new 
testimony  as  a  term  of  communion,  whereupon  four  minis- 
ters seceded,  and  on  August  28, 1806,  formed  ^^The  Con- 
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Btitutional  Associate  Presbytery,^  and  the  general  synod 
excommunicated  them.  In  1817,  the  associate  synod  of 
North  America  transmitted  to  the  general  associate  synod 
in  Scotland,  a  protest  and  appeal,  by  some  of  their  mem- 
bers, against  the  adoption  of  the  book  of  discipline,  but  no 
action  was  taken  by  the  Scotch  synod  thereupon.  In 
1820  or  1821,  the  said  general  associate  synod  in  Scot* 
land  formed  a  union  with  the  burghers  or  associate  synod, 
and  the  united  body  took  the  title  of  *♦  The  United  Seces- 
sion Church.''  Against  this  union  there  was  a  protest,  and 
nine  of  the  protesting  ministers  constituted  themselves  the 
"  Associate  Synod,**  and  referred  their  case  to  the  asso- 
ciate synod  of  North  America  for  its  approval.  In  1826 
and  1827  this  latter  synod  recognised  the  said  nine  pro- 
testers as  the  associate  synod,  (in  Scotland)  as  in  con- 
nexion with,  and  as  constituting  one  church  with  them. 
In  1827,  the  said  Scottish  synod  united  with  the  before 
mentioned  constitutional  associate  presbytery,  and  formed 
**The  Associate  Synod  of  Original  Seceders."  In  1832, 
the  associate  synod  of  North  America  recognised  the  said 
"  Original  Seceders  "  as  in  full  fellowship  with  them,  on  the 
ground  of  the  union  as  defined  in  1788,  and  in  1835, 1839 
and  1840,  reaffirmed  that  decision. 

That  the  associate  synod  of  North  America,  on  various 
occasions,  from  1784  to  1844,  testified  against  the  asso- 
ciate reformed  synod. 

In  the  latter  year,  a  majority  agreed  to  an  alteration  of 
the  Westminster  confession,  in  order  to  effect  a  union 
with  the  associate  reformed  synods.  Against  this  pro- 
ceeding, the  associate  congregation  in  Philadelphia  remon- 
strated and  protested  at  the  annual  meeting  held  January 
1, 1845;  and  the  associate  presbytery  of  Philadelphia  did 
also,  on  April  16, 1845,  remonstrate  to  said  synod  against 
its  said  act.  The  said  synod,  notwithstanding  these  re- 
monstrances, at  a  meeting  at  Xenia,  Ohio,  in  1 845,  adopted 
and  sent  down  to  the  presbyteries  and  sessions  for  adop- 
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tion,  a  basis  of  union  with  the  associate  reformed  synod, 
which  abandoned  the  doctrine  of  the  Westminster  confes- 
sion, as  received  at  Pequa,  in  1784.  In  May,  1846,  it 
re-affirmed  this  illegal  measure,  and  in  September,  1846, 
through  its  delegates  in  convention,  did  the  same.  In  Oc- 
tober, 1845,  the  associate  presbytery  of  Philadelphia  trans- 
mitted this  basis  of  union  to  the  sessions  for  adoption. 
The  basis  came  before  the  session  of  the  associate  congre- 
gation of  Philadelphia  on  the  3d  of  November,  1 845,  when 
they,  with  great  unanimity,  including  complainants,  for- 
mally seceded  from,  and  declined  the  authority  of  the  said 
presbytery  and  synod,  and  adopted  a  declaration  and  tes- 
timony against  their  said  illegal  acts.  Others  united  with 
respondents,  and  on  the  11th  November,  1845,  these  con- 
stituted themselves  "  The  Associate  Presbytery  of  Phila- 
delphia,'^ and  as  such  now  claim  and  exercise  all  ecclesias- 
tical jurisdiction  over  the  respondents.  The  respondents 
have  no  other  supreme  judicatory  in  this  country.  The 
associate  synod  of  original  seceders  in  Scotland,  in  Au- 
gust, 1845,  disapproved  of  the  conduct  of  the  associate 
synod  of  North  America,  and  the  respondents  have  referred 
their  case  to  that  synod,  agreeably  to  the  articles  of  1788. 
The  said  associate  congregation,  at  its  annual  meeting  in 
January,  1846,  at  which  meeting  complainants  were  pre- 
sent, fully  approved  of  the  acts  of  respondents,  and  they 
allege  that  they  have  a  perfect  right  to  select  their  own 
pastor. 

That  there  are  now  three  supreme  ecclesiastical  judica- 
tories in  the  associate  church  of  North  America — two 
calling  themselves  the  associate  synod  of  North  America. 
One  of  these  being  formed  out  of  the  so  called  presbyteries 
of  Vermont,  Cambridge,  and  Albany.  That  the  associate 
synod  of  North  America,  formed  in  1801,  continued  the 
supreme  judicatory  no  longer  than  while  it  adhered  to  the 
principles  adopted  at  Pequa,  and  remained  in  union  with 
the  associate  synod  in  Scotland.    But  it  can  never  be  the 
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supreme  judicatory  of  any  portion  of  said  church  which 
shall  have  seceded  for  any  actual  or  supposed  defection 
from  the  doctrines  or  standards  of  the  church. 

That  the  term  ^^congregation,''  as  applied  to  the  re- 
spondents, means  all  who  worship  with  them,  whether  in 
full  communion  or  not,  and  by  the  charter  means  those 
paying  an  annual  sum  for  pew-rent,  under  certain  limitar 
tions.  The  congregation  acts  through  its  trustees,  the 
church  through  its  session.  The  judicatories  of  the  as- 
sociate church  can  have  no  authority  over  the  temporali- 
ties of  any  congregation ;  and  only,  in  spiritual  matters, 
over  those  who  continue  voluntarily  to  recognise  their 
jurisdiction.  The  associate  synod  of  North  America  con- 
tinued to  be  the  supreme  judicatory  only  till  1841,  or,  at 
farthest,  till  1844.  A  sentence  of  suspension  has  no  effect 
upon  those  who  secede  because  of  a  departure  by  the  ma- 
jority, in  the  opinion  of  the  minority,  from  the  doctrine  of 
the  church.  Such  secession  is  perfectly  lawful.  The  re- 
spondents allege  that  they  adhere  to  the  principles  of  the 
declaration  and  testimony  adopted  at  Pequa,  in  1784. 
That  the  property  of  the  congregation  is  to  be  disposed  of 
according  to  the  charter.  That  a  minister  under  sentence 
of  suspension  may,  by  the  principles  of  the  declaration  and 
testimony,  lawfully  minister  in  a  congregation  of  the  as- 
sociate church,  and  can  be  lawfully  called  to  the  office  of 
pastor  in  any  other  branch  or  party  of  said  church,  pro- 
vided he  is  in  good  standing  and  full  communion  in  that 
branch.  That  respondent,  Webster,  is  in  good  standing 
and  full  communion  with  the  before  mentioned  the  asso- 
ciate presbytery  of  Philadelphia,  to  which  the  congrega- 
tion adheres. 

The  respondents  referred  to  the  first  two  and  the  fifth  of 
the  formula  of  questions  at  ordination  in  support  of  their 
views.  They  alleged  that  said  Webster  was  the  pastor  of 
said  congregation,  and  had  never  been  suspended  according 
to  the  doctrine  and  order  of  the  church,  as  adopted  at  Pe- 
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qua.  That  not  the  presbytery,  but  a  party,  adopted  the  libel 
against  him  at  Carlisle,  in  violation  of  the  discipline  of  the 
church.  That  the  proceeding  arose  out  of  certain  publi-* 
cations  which  he  had  made  in  consequence  of  the  conduct 
of  the  synod  in  1844.  That,  however  technical  the  pro- 
ceedings may  have  been,  they  were  an  abandonment  of  the 
principles  of  the  church ;  being  founded  upon  his  writings 
against  the  acts  of  the  synod,  which  asserted  opinions  in 
accordance  with  the  former  declarations  of  the  presbytery. 
That  in  the  subsequent  declinature  and  secession,  said 
Webster  acted  as  the  organ  of  the  session,  and  did  not 
himself  cause  or  advise  the  session  room  to  be  closed 
against  the  presbytery.  That  said  Webster  and  M^Naugh- 
ton  did,  lawfully  and  according  to  the  established  order  of 
the  associate  church,  on  the  11th  November,  1845,  con- 
stitute the  associate  presbytery  of  Philadelphia.  That  no 
one  of  the  complainants  then  protested,  although  R.  Skil- 
ton, one  of  them,  did  attempt  to  disturb  the  religious  meet- 
ing on  the  evening  of  that  day.  That  the  complainants 
could  not  be  the  congregation  aforesaid,  whether  recog- 
nised by  the  synod  or  not,  as  they  had  either  withdrawn 
from  or  been  suspended  from  communion  in  said  church, 
and  that  there  were  not  among  them  two  ruling  elders, 
which  number  is  always  necessary  to  form  a  congregation. 
That  by  professing  to  suspend  said  Webster  the  opposing 
party  fully  confirmed  and  ratified  his  secession,  and  all  pro- 
ceedings against  him  thereafter  were  null  and  void.  That 
the  trustees  have  neither  prohibited  nor  permitted  the  said 
Webster  to  officiate  as  pastor,  having  no  authority,  by  the 
charter,  in  the  matter — their  duty  being  simply  to  hold  and 
apply  the  property  for  the  use  of  such  as  adhere  to  the 
religious  principles  adopted  at  Pequa;  which  principles 
the  respondents  hold.  That  the  treasurer.  Smith,  and 
secretary,  Totten,  have  charge  of  the  books  and  papers 
respecting  the  temporalities  of  the  congregation,  but  not 
cf  the  spiritualities.     Said  corporation  has  paid,  since 


AT  PHILAD£LPHU.  819 

{j^iltonv.  Webster.] 

1837,  and  continues  to  pay,  the  salary  of  the  said  Web- 
ster, as  originally  stipulated  for. 

That  the  trustees  would  consider  it  their  duty  to  decline 
letting  any  clergyman  have  the  house  who  is  not  in  com- 
monion  with  the  associate  presbytery  to  which  said  church 
belongs,  such  course  being  in  accordance  with  the  wishes 
of  the  congregation.  They  consider  that  the  orderly  mem- 
bers of  the  church  have  an  inalienable  right  to  choose  a 
pastor  for  themselves.  That  said  Webster  is  neither  a 
suspended,  deposed,  nor  excommunicated  minister. 

And,  finally,  that  the  whole  matter  in  controversy  be- 
tween what  the  respondents  consider  ^^The  Associate 
Presbytery  of  Philadelphia,'^  on  the  one  side,  and  the  said 
associate  synod  on  the  other,  is  still  pending  before  and 
awaiting  the  final  decision  of  the  associate  synod  of  original 
seceders  in  Scotland. 

The  defendants,  O.  Skilton  and  Donnelly,  filed  a  sepa- 
rate and  similar  answer,  with  the  exception  of  omitting 
the  averments  that  the  complainants  took  part  and  con*- 
curred  in  the  annual  meeting  of  January  1,  1846 — that 
said  Webster  did  not  cause  or  advise  the  session  room  W 
be  closed  against  the  presbytery— that  he  exercises  the 
office  of  pastor  to  the  great  satisfaction  of  the  congrega- 
tion— and  excepting  also  any  approving  reference  to  the 
so  called  associate  sjmod,  organized  in  1841 — and  the  as- 
sertion that  the  presbytery  to  which  respondents  profess 
to  belong  is  the  supreme  judicatory  in  this  country. 

The  cause  was  at  issue  upon  the  general  replication  filed 
by  the  complainants. 

A  great  mass  of  parol  and  documentary  evidence  was 
produced  on  the  hearing,  the  efiect  of  which,  so  far  as  is 
necessary  for  the  proper  understanding  of  the  case,  will 
appear  in  th^  arguments  of  counsel  and  the  opinion  of  the 
covtt. 

G.  M.  Wharton  and  Meredithj  for  complainants : — The 
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complainants  snbmit  that  the  following  facts  and  ayer* 
ments  have  been  proved.  1.  The  existence  in  this  coun- 
try, since  1754,  of  a  denomination  of  Christians,  called 
the  associate  church — their  division  into  sessions,  presby- 
teries and  a  synod — and  the  respective  organization  and 
powers  of  those  bodies,  as  set  forth  in  the  bill.  2.  The 
organization  of  the  associate  congregation  in  Walnut 
street,  Philadelphia,  in  1790 — its  subsequent  incorporation 
in  J  802 — and  its  subordination  originally  to  the  associate 
presbytery  of  Pennsylvania,  and  subsequently  to  the  asso- 
ciate presbytery  of  Philadelphia — and  the  existence  of  the 
associate  synod  of  North  America  as  the  supreme  judica- 
tory of  the  associate  church  in  this  country.  3.  The 
membership  and  citizenship  of  the  complainants,  and  their 
•consequent  interest  in  the  property  of  the  said  congrega- 
tion, as  forming  a  part  of  the  cestuis  gite  trust.  4.  The 
^setting  forth  of  the  principles  of  said  church  in  the  decla- 
ration and  testimony,  adopted  at  Pequa,  August  25th,  1784^ 
and  the  character  of  those  principles  as  stated  in  the  bilL 
5.  The  acquisition,  by  the  said  congregation  of  the  real 
.and  personal  property  mentioned  in  the  bill,  and  its  tenure 
upon  the  trusts  stated  therein.  6.  The  call  of  respondent, 
.Webster,  to  the  pastorship  of  said  congregation,  in  1837, 
in  accordance  with  the  principles  of  the  declaration  and 
.testimony — ^his  acceptance  of  that  call,  and  his  subordina- 
tion, as  such  pastor,  to  the  presbytery  and  synod.  7.  The 
charges  brought  against  Webster  in  1845,  and  his  orderly 
trial  thereupon  before  the  proper  church  court — his  con- 
viction— and  his  interlocutory  and  final  suspension — and 
the  character  and  effect  of  such  suspension  as  stated  in  the 
bill.  8.  The  disorderly  declinature  and  secession  of  Web- 
ster and  his  adherents — their  attempt  to  change  the  pres- 
byterian  character  of  the  congregation,  and  to  make  it  an 
independent  ecclesiastical  body — and  the  protest  against 
such  a  course  on  the  part  of  the  complainants.  9.  The 
xdcognition  of  the  complainants  as  the  true  body  or  con- 
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gregation  by  the  church  courts  of  the  associate  church,' 
and  the  condemnation  thereby  of  Webster  and  his  ad- 
herents— and  the  notice  to  him  and  to  the  trustees  and' 
elders  of  the  congregation  of  the  proceedings  against  him, 
and  their  result.  10.  Webster's  continued  contumacy — 
his  persistence  in  the  exercise  of  the  office  of  pastor — and' 
the  support  and  countenance  rendered  to  him  therein  by 
the  trustees  and  elders,  respondents.  11.  The  application 
of  the  corporate  funds  of  the  congregation,  by  the  trustees, 
to  the  maintenance  of  Webster,  notwithstanding  his  sus- 
pension, and  the  use  of  the  property  by  those  who  do  not 
adhere  to  the  faith  and  order  of  the  associate  church,  as* 
set  forth  in  the  declaration  and  testimony,  and  the  conse- 
quent breach  of  trust  on  the  part  of  the  respondents. 

The  complainants  contend  that  they  are  cestuis  que  trust 
of  the  property  described  in  the  bill — that  the  defendants 
are  holding  and  applying  the  said  property  to  purposes 
fcontrary  to  the  trusts  thereof— that  they  ought  to  be  en- 
joined from  so  doing,  and  compelled  to  carry  out  the  trusts 
according  to  the  intent  of  the  instruments  creating  the 
same.  That  the  property  was  originally  acquired  and 
directed  to  be  held  for  the  use  and  benefit  of  a  congrega- 
tion of  Christian  worshippers  in  the  city  of  Philadelphia, 
adhering  to  the  religious  principles  expressed  in  the  decla- 
ration and  testimony  agreed  to  at  Pequa,  by  the. associate 
church  in  Pennsylvania,  on  the  25th  August,  1784,  as  a 
prescribed  standard  of  faith  and  discipline,  and  for  no  other 
Qse  or  purpose.  That  the  congregation  was,  in  its  forma-- 
tion  and  organization,  a  presbyterian  one — ^and  the  pro- 
perty was  acquired  and  directed  to  be  held  for  the  use  and 
benefit  of  a  congregation  adhering  to  presbyterian  princi- 
ples, and  a  presbyterial  form  of  church  government — and 
none  other. 

That  the  congregation,  when  formed,  and  when  the 
property  was  acquired  for  its  use,  was  a  component  and 
constituent  part  of  the  associate  presbytery  of  Pennsylva- 
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nisLf  and  afterwards  became  part  of  the  associate  presby* 
tery  of  Philadelphia — and  upon  presbyterian  principles^ 
was  subject  to  the  ecclesiastical  jurisdiction  of  said  pres-^ 
b3rtery,  according  to  the  order  and  discipline  of  the  asso- 
ciate church.  That  in  accordance  with  said  principles,  the 
i^ociate  synod  of  North  America  was  formed,  and,  when 
formed,  became  the  supreme  judicatory  of  said  associate 
church,  of  which  the  said  congregation  was,  and  continued 
to  be,  a  component  part  That  this  relation  and  subordi-^ 
nation  was  unanimously  recognised,  admitted,  and  practi-* 
oally  carried  out  from  the  formation  of  the  congregation 
tind  acquisition  of  the  property,  in  1790,  until  the  year 
1845 — a  period  of  fifty-five  years. 

That  the  respondent,  Webster,  was  ordained  a  minister 
of  the  associate  church,  and  installed  as  pastor  of  said 
congregation,  according  to  the  form  of  presbyterian  church 
government,  and  to  the  book  of  discipline  of  said  church, 
and  under  and  in  subordination  to  the  authority  of  the 
presbytery  and  synod  aforesaid — and  without  such  ordina- 
tion, installation,  and  subordination  no  public  worship  could 
have  been  rightly  had  in  the  church  edifice,  according  to 
the  principles  of  the  declaration  and  testimony,  and  the 
trusts  of  the  property*  That  the  said  connexion  between 
the  said  Webster  and  the  said  congregation,  on  the  one 
part,  and  the  said  presbytery  and  synod  on  the  other,  could 
only  be  rightly  severed  on  the  part  of  the  former  by  a 
radical  change  or  actual  violation  of  their  religious  profes- 
aion  on  the  side  of  the  latter,  and  that  change  or  violation 
persisted  in  after  the  use  of  all  possible  means  by  the  dis- 
sentients to  reclaim  the  offending  and  erring  party.  That 
the  act  of  the  courts  of  the  associate  church  in  the  convic- 
tion and  suspension  of  respondent,  Webster,  after  due  trial, 
is  final  and  conclusive  upon  the  civil  tribunals — ^and  that 
the  celebration  of  public  divine  worship  in  the  church  edi- 
fice under  his  ministry,  notwithstanding  such  suspension,  is 
a  violation  of  the  trusts  under  which  the  property  is  held» 
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inasmuch  as  said  Webster  and  bis  adherents  (including  all 
the  other  defendants)  have  thereby  departed  from  the  reli- 
gious principles  of  doctrine  and  order  agreed  to  at  Pequa. 

That  the  course  of  said  Webster  has  arisen  entirely 
from  the  fact  of  judicial  proceedings  having  been  instituted 
against  him  in  the  courts  of  the  associate  church,  and 
from  a  desire  to  escape  from  their  necessary  consequences. 
That  even  if  said  Webster^s  course  is  founded  upon  a  dif- 
ference between  himself  and  the  majority  of  the  synod  and 
presbytery  with  respect  to  the  true  meaning  of  the  stand- 
ards of  the  associate  church,  and  the  propriety  or  impro- 
priety of  altering  the  language  of  the  Westminster  confes- 
sion in  some  particulars,  yet  that  the  decision  of  the  ma^ 
jority  of  the  regular  tribunals  of  the  associate  church  upon 
those  points,  is  final  and  conclusive  upon  the  ministers  and 
congregations  of  the  same,  and  will  be  so  considered  by 
the  civil  tribunals.  Both  sides  claiming  to  be  in  the  right, 
the  court  must  either,  first,  permit  the  party  in  possession, 
however  small  its  numbers,  to  retain  possession  without 
inquiry ;  a  course  which  might  lead  to  a  gross  abuse  of 
trust — or,  secondly,  assume  the  majority  to  be  in  the  right, 
a  course  consistent  with  general  principles  in  this  country 
— or,  thirdly,  enter  into  an  investigation  of  the  merits  of 
the  theological  dispute. 

If  the  court  should  decide  to  investigate  the  differences 
alleged  by  the  respondents  to  have  caused  their  separation 
from  the  body  with  which  they  admit  themselves  to  have 
been  heretofore  connected,  and  to  pronounce  upon  the  pro- 
priety of  such  separation,  as  tested  by  the  principles  of  the 
doctrine  and  order  of  the  associate  church,  the  complain- 
ants contend, — that  no  act  has  been  done  by  the  associate 
presbytery  of  Philadelphia,  or  the  associate  synod  of  North 
America,  amounting  to  a  departure  from  the  religious  prin- 
ciples agreed  to  at  Pequa,  and  that  the  secession  or  sepa- 
ration of  Webster  and  his  adherents  has  been  contrary  to 
these  principles.    That  the  doctrine  of  the  Westminster 
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confession  is  not  the  doctrine  of  the  associate  church  in 
North  America,  except  in  so  far  as  it  accords  with  the 
declaration  and  testimony,  the  latter  being  the  main  sub- 
ordinate standard  of  that  church.  That  no  act  has  been 
done  by  the  presbytery  or  synod,  nor  intention  expressed 
to  do  any  act  contrary  to  the  principles  of  the  declaration 
and  testimony.  That  the  utmost  which  has  been  done  by 
either  of  those  bodies,  with  respect  to  the  language  of  the 
Westminster  confession,  has  been  to  declare  an  intention 
not  to  object  to  an  alteration  therein,  in  the  chapters  re- 
lating to  the  powers  of  the  civil  magistrate ;  said  declara- 
tion of  intention  having  reference  to  the  declaration  and 
testimony  as  the  standard  of  profession  on  this  point— and 
the  specific  alterations  subsequently  proposed  by  a  com- 
mittee being  in  no  wise  adopted  by  the  presbytery  or 
synod,  but  merely  transmitted  by  the  latter  as  an  overture 
for  the  consideration  of  the  inferior  church  courts. 

That  the  principle  of  secession,  as  held  by  the  associate 
church,  does  not  recognise  the  right  of  any  number,  at  their 
mere  will  or  pleasure,  to  secede  from  the  majority^  and  by 
such  act  to  become,  or  to  continue  to  be,  the  true  associate 
church,  and  to  take  with  them  the  particular  property  of 
which  the  separating  minority  may  happen,  at  the  time,  to 
have  the  possession,  and  to  hold  it  against  the  will  of,  and 
to  the  exclusion  of,  the  majority.  Nothing  short  of  the 
affirmative  of  such  a  proposition  will  justify  the  retention 
of  the  property  in  dispute  by  the  respondents. 

The  following  authorities  are  relied  on :  Unangst  v.  Shortz^ 
5  Wh.  506, 521 ;  Com.  v.  Green,  4  Wh.  531 ;  Attorney  Gen. 
y.  Pearson^  3  Merivale,  400;  Den  v.  Bolton^  7  Halst.  214; 
Means  v.  The  Presbyterian  Churchy  3  W.  &  S.  303 ;  German 
Reformed  Church  v.  Com.  3  Barr  282;  App  v.  The  Lu- 
theran Congregation,  6  Barr  201 ;  People  v.  Steek,  7  Penn. 
L.  J.324;  Methodist  Episcopal  Church  of  Cincinnati  v.  Wood, 
5  Ham.  283;  Baker  v.  Fales,  16  Mass.  488,  &c.;  Stehbins 
v.  Jennings,  10  Pick.  172;  Milligan  v.  Mttchell,  1  Myl.  & 
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K.  446,  S.  C.  3  Myl.  &  Cr.  433;  Attorney  Gen.  \.  Pearson, 
7  SimoDS)  290;'  Attorney  Gen.  v.  Shore,  7  Simons,  290,  in 
note;  Trustees  r.  Sturgeon,  9  Barr  321. 

Perkins,  for  respondents : — The  founders  of  the  associate 
congregation  in  the  city  of  Philadelphia,  retained  their  tem- 
poralities in  their  own  hands,  and  transmitted  them  to  their 
congregational  successors,  to  be  managed  in  manner  and 
form  as  set  forth  in  the  deed  conveying  the  property  to  them, 
and  in  their  act  of  incorporation.  But  they  did  not  subor- 
dinate their  property  to  any  ecclesiastical  court  whatever; 
nor  did  they  leave  it  subject  to  the  direct  or  indirect  action 
of  any  such  court.  The  right  of  secession  is  fundamental 
in  every  branch  of  the  associate  church,  whenever  any  may 
judge  such  a  step  proper  or  necessary ;  and  all  the  ecclesi- 
astical censures,  which  the  majority  may  inflict  upon  the 
seceding  minority,  are  held  to  be  absolutely  null  and  void 
in  every  particular.  Gib's  Display,  vol.  i.,  pp.  36,  37 ;  Div. 
Right  of  Presbytery,  255. 

The  associate  synod  of  North  America,  by  their  vote 
of  1844,  agreeing  to  alter  the  Westminster  confession  of 
faith,  violated  the  integrity  of  the  church  and  their  covenant 
obligations  to  their  people.  That  agreement  was  not  sent 
down  in  overture  to  inferior  courts  for  their  judgment,  but 
was  an  arbitrary  act  of  usurpation,  by  which  said  synod 
changed  the  constitution  of  the  church,  the  people  willing 
or  not  willing.  Respondents'  cause  has  been  regularly 
appealed,  and  is  now  pending  before  the  only  proper  and 
competent  tribunal,  the  united  associate  synod  of  original 
seceders  in  Scotland,  who  are  the  lawful  successors  of  the 
general  associate  synod  of  Scotland,  according  to  the  com- 
pact of  1788,  which  has  been  recognised  and  acted  upon, 
by  both  the  parties,  down  to  the  present  time.  The  asso- 
ciate synod  of  North  America  are  not  the  only  supreme 
judicatory  of  the  associate  church  in  this  country.  There 
are  two  others  supreme  in  the  same  sense  that  they  are, 
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viz. — ^the  associate  synod  of  North  America,  re-orgaDized 
in  1841 ;  and  the  associate  presbytery  of  Philadelphia,  re^ 
organized  in  1 845.  There  are  also  three  other  ecclesiastical 
judicatories  who  have  descended  from  the  associate  church 
in  this  country,  who  are  equally  supreme,  viz. — ^the  asso- 
ciate reformed  synod  of  the  south,  the  associate  reformed 
synod  of  the  north,  and  the  associate  reformed  sjmod  of  the 
west.  Respondents  are  in  the  full  possession  of  all  the 
doctrines,  ordinances,  government  and  discipline  which 
have  at  any  time  belonged  to  any  branch  of  the  associate 
church,  and  have  hitherto  conducted  and  are  now  con- 
ducting both  their  temporal  and  spiritual  affairs  according 
to  the  true  design  of  their  founders.  They  were  the 
majority  of  the  congregation,  as  ten  ta  one,  when  the  com- 
plainants withdrew  from  them.  They  have  maintained 
regular  and  unbroken  succession  in  their  corporate  capa- 
city from  their  founders  to  the  present  day,  by  the  regular 
election  of  trustees,  who  have  administered  their  temporal 
affairs  according  to  the  letter  of  their  charter.  This  is  not 
controverted. 

The  powers  of  sessions,  presbyteries,  and  synods  are 
not  as  set  forth  in  complainants'  bill,  which  omits  the 
fundamental  right  of  secession.  The  membership  of  com- 
plainants ceased  by  their  own  voluntary  withdrawal  from 
the  church  of  respondents  without  opposition,  dissent, 
complaint,  protest,  or  appeal  from  any  act  done  by  respon- 
dents. The  character  of  the  principles  adopted  at  P^ua, 
1784,  are  not  as  stated  in  complainants'  bill,  but  those 
principles  require,  in  the  most  unequivocal  and  explicit 
manner,  the  maintenance  of  the  Westminster  confession 
intact,  as  adopted  by  the  church  of  Scotland,  1^47,  and  as 
adopted  and  explained,  not  altered,  by  the  associate  pres- 
bytery of  Pennsylvania  in  1784.  The  respondents  have 
neither  changed  nor  attempted  to  change  the  presbyterian 
character  of  the  congregation,  but  have  maintained  it, 
together  with  the  right  of  secession,  which  the  congregation 
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always  possessed ;  and  respondents  are  now,  as  they  have 
always  been,  in  the  full  enjoyment  and  free  exercise  of  all 
presbyter ial  powers  and  privileges. 

The  complainants  contend  that  the  decision  of  a  majority 
of  the  tribunals  of  the  associate  church  is  final,  and  will  be 
so  considered  by  the  civil  tribunals;  yet  they  call  upon  the 
latter  to  say  that  no  act  has  been  done  by  said  ecclesiastical 
tribunals,  ^*  amounting  to  a  departure  from  the  religious 
princijples  agreed  to  at  Pequa,"  Respondents  submit  that 
they  have  proved  a  wide  departure  from  the  principles 
agreed  to  at  Pequa,  both  in  doctrine  and  government.  To 
permit  the  majority  to  decide  upon  the  right  of  the  minority 
to  secede,  would  effectually  abrogate  that  right,  as  the 
majority  in  every  instance  have  condemned  the  seceding 
minority.  The  application  of  the  corporate  funds  by  the 
respondents,  is  not  a  breach  of  tru@t,  but  has  been,  in  all 
respects,  according  to  the  design  of  the  original  founders, 
which  was  to  continue  the  property,  together  with  the 
income  therefrom,  in  the  full  possession  and  enjoyment  of 
their  lawful  successors  for  ever,  who  should  continue,  not  in 
subordination  to  the  associate  presbytery  of  Pennsylvania, 
or  their  ecclesiastical  successors,  but  who  should  continue 
to  adhere  to  the  religious  principles  adopted  at  Pequa  in 
1784,  by  the  associate  presbytery  of  Pennsylvania.  And 
the  reason  of  all  this  was,  that  their  act  of  incorporation 
might  conform  to  the  fundamental  right  of  secession,  and 
that  the  congregation  might  exercise  that  right  without 
any  forfeiture  or  even  hazard  of  their  temporalities,  and 
escape  the  calamity  which  had  befallen  Mr.  Marshall  (their 
founder)  when  the  secession  of  1783  occurred. 

Respondents  submit  that  the  history  of  the  associate 
church  in  Scotland,  and  those  secessions  which  have  taken 
place,  are  alKimportant,  as  they  are  fully  proved  by  au* 
thentic  documents,  and  by  the  evidence  both  of  complain- 
ants and  respondents;  and  furnish  a  perfect  justification  of 
the  course  pursued  by  respondents.    It  is  true,  ais  com* 
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plainanttf  allege,  that  *^  nothing  in  that  history,  or  in  the 
history  of  the  associate,  church  in  this  country,  affirms  the 
right  in  the  seceding  party  to  carry  off  the  property  with 
them  from  the  majority  of  the  ecclesiastical  body  with 
which  they  were  connected ;  but  altogether  the  contrary.'^ 
This  is  the  very  reason  why  complainants  should  not  be 
permitted  to  carry  off  with  them  the  property  of  respond- 
ents, who  constitute  a  very  large  majority  of  the  congre- 
gation, as  ten  to  one,  from  whom  they  have  seceded.  This 
admitted  principle  of  complainants  is  all  that  respondents 
desire;  because  the  associate  synod  of  North  America 
never  contributed  to  the  property  of  respondents,  never 
were  cestuis  que  trusty  never  were  incorporated  in  any  manner 
with  the  congregation,  never  had  a  voice  directly  or  indi- 
rectly in  the  management  of  its  temporal  affairs,  and  are 
not  named  as  complainants,  nor  could  they  be  complainants, 
had  they  been  so  named. 

The  union  with  the  original  seceders  in  Scotland,  is  not, 
as  alleged  by  complainants,  a  union  of  the  supremacy  of 
one  synod  over  another,  but  a  compact  of  two  co-ordinate 
courts  having  equal  power,  with  a  right  of  appeal  from  one 
court  to  the  other  by  any  of  the  members  of  either  church 
on  doctrinal  questions;  such  as  are  now  in  controversy. 
This  compact  was  formed  in  order  that  their  ecclesiastical 
union  might  be  continued  upon  a  mutual  agreement  in 
sentiment,  or  discontinued  when  it  should  be  found  that 
this  agreement  in  sentiment  ceased  to  exist ;  and  on  this 
agreement  appeals  or  references  have  been  made  by  the 
members  of  one  body  to  the  other  since  1788,  down  to  1846, 
a  period  of  sixty  years.  The  reference  and  appeal  of 
respondents  to  the  united  associate  synod  in  Scotland,  is 
not  inconsistent  with  any  claim  of  congressional  independ- 
ence set  up  by  respondents.  On  this  point  they  have  as- 
serted, and  submit  that  they  have  proved  a  congregational 
independence  in  regard  to  temporalities,  while  they  ac- 
knowledge either  an  ecclesiastical  submission  to  the  autho- 
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rities  of  the  church,  or  secession,  as  the  only  lawful  alter- 
native. The  question  is  not,  whether  the  alteration  of  the 
Westminster  confession,  agreed  to  by  the  synod  in  1844, 
be  repugnant  to  the  declaration  and  testimony,  or  not. 
They  agreed  to  alter,  without  consulting  the  church,  and 
without  knowing  what  the  alteration  should  be.  They  ex- 
punged, but  filled  the  chasm  with  no  substitute. 

The  complainants  plead,  '^that  the  decision  of  the  majo- 
rity of  the  regular  tribunals  of  the  church  upon  these  points 
is  final  and  conclusive  upon  the  ministers  and  congregations 
of  the  same,  and  will  be  so  considered  by  the  civil  tribunals.*' 
If  complainants  mean  that  the  civil  tribunals  will  hold  the 
{decisions  of  church  courts  as  final  and  conclusive  in  every 
thing  spiritual,  respondents  have  nothing  to  object.  But 
if  they  mean  that  the  civil  tribunals  will  hold  the  decisions  of 
church  courts  final  and  conclusive  in  regard  to  rights  of  pro^ 
perty  not  their  own^  respondents  must  object  in  the  most  decided 
and  unequivocal  manner.  They  hope  never  to  witness  the  day 
when  ecclesiastical  courts  shall  possess  jurisdiction  over  the 
rights  of  any  species  of  property  except  their  own. 

The  defendants  further  contend,  that  the  complainants 
have  mistaken  their  remedy.  If  they  are  entitled  to  the 
possession  of  the  church  and  lot,  they  can  have  full  and 
complete  redress  by  ejectment,  in  which  the  defendants 
would  be  entitled  to  a  jury  trial.  The  Baptist  Church 
in  Hartford  v.  Witherill,  3  Paige  Ch.  297;  Lawyer  v. 
Cipperlyy  7  Paige  Ch.  281.  The  church  and  property 
belong  to  a  congregation  adhering  to  certain  principles ; 
and  not  to  one  in  subordination  to,  or  connexion  with 
any  particular  ecclesiastical  jurisdiction.  The  circum- 
stances under  which  this  congregation  was  originally  or- 
ganized, the  occasion  of  forming  it,  and  the  men  by  whom 
it  was  done,  and  who  originally  composed  it,  show  their 
object  to  have  been  to  secure  the  property  for  the  use  of 
those  who  held,  and  who  should  hold,  certain  principles, 
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whether  they  were  or  were  not  in  sabjection  to,  Or  in  con- 
nexion with  any  particular  ecclesiastical  body. 

Neither  in  the  deed  of  trust,  nor  in  the  charter  subse- 
quently obtained,  is  subordination  to  any  ecclesiastical 
court  whatever  required  on  the  part  of  the  congregation. 
There  is  no  recognition  of,  nor  allusion  to  any  church,  or 
presbytery,  or  synod,  or  other  ecclesiastical  body  to  which 
the  congregation  roust  belong,  to  entitle  them  to  the  use 
of  the  property.  All  that  is  required  of  them  is  that  they 
adhere  to  the  religious  principles  adopted  at  Pequa  in  1784. 
If  they  do  adhere  to  these  principles,  they  will  keep  the 
property,  though  every  church  and  ecclesiastical  body  in 
the  land  rejected  them  for  heresy ;  and  should  depose  the 
minister  and  excommunicate  the  members  of  the  congrega- 
tion for  their  adherence.  The  Presbyterian  Congregation  v. 
Johnston^  1  Watts  &  Serg.  1 ;  Duncan  v.  The  Ninth  Pres* 
byterian  CongregcUion^  1  W.  &  S.  37  j  Miller  v.  Gable^  2 
Denio,  511. 

G.  M.  Wharton  and  Meredith^  in  reply : — If  the  principle 
of  secession  is  supposed  by  the  respondents  to  be  estab- 
lished by  the  history  of  the  Scottish  church,  the  complain- 
ants submit,  that  nothing  in  that  history,  nor  in  the  history 
of  the  associate  church  in  this  country,  affirms  the  right  in 
the  seceding  party  to  carry  off  the  property  with  them 
from  the  majority  of  the  ecclesiastical  body  with  which 
they  were  connected,  but  altogether  the  contrary.  The 
evidence  shows,  that  this  congregation  was  formed,  and 
the  funds  contributed  upon  the  principles  of  presbyterian- 
ism,  as  set  forth  at  Pequa,  in  the  declaration  and  testimony 
— that  neither  the  corporation,  nor  any  existing  trustees  or 
elders,  nor  the  congregation  for  the  time  being,  have  any 
absolute  estate  in  the  property,  but  that  the  same  is  held, 
and  should  be  administered  by  the  existing  officers,*  for  the 
use  and  benefit  of  such  as  adhere  to  those  principles,  and 
for  none  others. 


AT  PHILADELFHU.  231 

[  Skilton  «.  Webster.  ] 

The  qualifications  of  the  Westminster  confession  were 
distinctly  pointed  out  in  the  declaration  and  testimony,  and 
the  marks  of  difference  which  were  so  pointed  out  by  the 
framers  of  the  latter  standard,  (including  Messrs.  Marshall 
and  Clarkson)  and  were  made  chief  grounds  of  their  tosti-* 
mony,  viz.  the  powers  of  the  civil  magistrate  circum  eacra^ 
or  about  religious  matters,  have  been  attempted  to  be  re- 
moved by  the  respondent,  Webster,  and  for  these  devia- 
tions of  his  from  the  doctrine  of  the  declaration  and  testi- 
mony  has  he,  among  other  things,  been  condemned  by  the 
presbytery  and  synod.  Any  subordination  of  the  associate 
church  in  this  country  to  the  Scottish  church  was  long  ago 
abolished,  and  the  associate  synod  of  North  America  has 
been,  for  many  years,  the  supreme  judicatory  of  the  asso- 
ciate church  here.  The  associate  synod  of  North  America 
has  never  ahered  the  Westminster  confession,  nor  even 
agreed  to  any  alteration  repugnant  to  the  declaration  and 
testimony. 

The  complainants,  in  conclusion,  contend,  that  the  evi- 
dence establishes  no  such  distracting  and  destructive  prin- 
ciple, as  a  tenet  of  the  associate  church,  as  was  argued  for 
the  respondents,  viz.,  *^  that  the  associate  synod  of  North 
America  was  not  the  supreme  judicatory  over  any  persons 
who  may  have  seceded  on  account  of  any  supposed  defec- 
tion from  the  standards,  nor  have  church  sentences  any 
effect  in  such  cases;  the  church  judicatory  having  only 
authority  over  those  who  voluntarily  recognise  their  juris- 
diction :" — on  the  contrary,  the  principles  of  that  church 
recognise  the  act  of  the  majority  as  necessarily  of  authority 
in  ecclesiastical  matters. 

Rogers,  J. — ^This  is  a  bill  in  equity  filed  by  the  com- 
plainants as  members  of  a  church  incorporated  by  the 
commonwealth  of  Pennsylvania,  by  the  name  of  "The 
Associate  Congregation  in  the  City  of  Philadelphia.''  The 
complainants  are  members  of  the  church,  and  the  defend- 
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ants' are  the  trustees  of  the  corporation,  certain  ruling 
elders  of  the  congregation,  the  Rev,  C.  Webster,  claiming 
to  be  the  pastor  thereof,  and  the  corporation  itself.  The 
object  of  the  bill  is,  to  compel  the  defendants,  (who,  it  is 
alleged,  have  refused,  and  still  refuse  to  do  so,  contrary  to 
their  duty,  and  the  principles,  rules  and  order  of  the  church) 
to  permit  clergymen,  in  full  communion  with  the  presbytery 
and  synod,  and  who  adhere  to  the  principles  and  practice 
of  the  associate  church,  with  which  they  are  in  connexion, 
to  minister  to  the  congregation  in  the  church  edifice,  and 
that  the  trustees  may  be  compelled  to  appropriate  the 
profits  to  the  support  of  such  ministry,  and  none  other; 
that  the  trustees  and  C.  Webster,  who  with  the  assent  of 
the  trustees,  has  officiated  in  the  church,  not  being  a  quaU- 
fied  minister  in  full  communion  with  the  said  presbytery 
and  synod,  and  who  does  not  adhere  to  the  principles  and 
practice  of  the  associate  church,  having  been  suspended 
from  his  office,  may  be  compelled  to  account  for  the  pro- 
perty since  the  time  of  his  suspension;  that  the  trustees  may 
be  removed  from  office  for  their  breach  of  trust,  and  others 
appointed  in  their  stead,  and  that  the  books,  papers,  records 
and  property  of  the  said  congregation,  be  delivered  to  such 
new  trustees ;  that  the  said  Webster  may  be  restrained  and 
enjoined  from  officiating  in  any  way  as  minister  in  such 
corporation,  or  from  intermeddling  with  the  spiritualities 
or  temporalities  thereof,  and  that  the  trustees  and  ruling 
elders  be  also  restrained  and  enjoined  from  permitting  the 
said  Webster  so  to  do,  and  from  appropriating  said  pro- 
perty in  any  other  way  than  for  the  support  of  a  minister 
in  regular  standing  and  full  communion  as  aforesaid,  and 
settled  according  to  the  principles  and  practice  of  the  asso- 
ciate church ;  and,  finally,  from  interfering  with  the  occu- 
pation of  the  said  church  edifice  by  the  complainants  and 
other  members  of  the  congregation  who  adhere  to  the  said 
presbytery  and  synod,  in  order  to  the  administration  of 
divine  ordinances  according  to  the  faith  and  discipline  of 
the  associate  church. 
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The  complainants,  being  proved  to  be  citizens  of  the 
commonwealth,  and  members  of  the  corporation  and  the 
church,  have  the  undoubted  right  to  file  a  bill,  alleging  the 
grievances  of  which  they  complain,  and  requesting  relief, 
such  as  contained  in  the  prayer  of  their  bill.  If  the  allega- 
tion stated  be  true,  and  there  be  nothing  to  make  this  an 
exception  to  the  general  rule,  it  is  the  duty  of  the  court  to 
grant  relief,  without  any  regard  to  the  comparative  num- 
bers of  the  respective  parties  in  the  congregation.  Such 
considerations  cannot  enter  into  the  merits  of  the  case. 
The  cause  must  be  ruled  on  adjudged  case's,  which  are 
uniform,  so  far  as  this  question  is  concerned. 

The  statement  in  the  prayer  of  the  bill,  which  shows  the 
objects  sought  to  be  attained  by  the  bill,  also  shows  that 
there  is  nothing  in  the  first  point  of  the  defendants,  viz., 
that  the  complainants  have  mistaken  their  remedy.  If 
they  are,  (say  they)  entitled  to  the  possession  of  the  church 
and  lot,  they  can  have  full  and  complete  redress  by  eject- 
ment, in  which  the  defendants  would  be  entitled  to  a  jury 
trial.  That  if  the  complainants  are  the  persons  entitled  to 
the  possession  of  the  lot  and  buildings,  they  can  recover, 
in  ejectment,  not  only  the  possession,  but  the  mesne  profits. 
I  agree,  that  if  the  coroplainantaScan,  (as  is  alleged)  have 
full  and  complete  redress  by  ejectment,  a  court  of  equity 
has  no  jurisdiction,  and  it  would  be  our  duty  to  refer  it  to 
the  appropriate  tribunal ;  as  it  is  a  rule  in  equity,  well  set- 
tled, that  when  a  person  has  adequate  relief  at  law,  chan- 
cery will  not  entertain  jurisdiction.  But  cases  where 
chancery  has  refused  to  interfere  are  where  the  remedy 
was  full,  complete  and  adequate.  It  is  true,  in  an  eject- 
ment, the  complainants,  if  they  have  title,  may  recover  the 
possession  of  the  premises  and  mesne  profits;  but  that  is 
the  extent  of  the  redress  to  which  they  would  be  entitled. 
A  very  general  ground  is  asserted  for  the  jurisdiction  of  a 
court  of  equity,  and  that  is,  not  that  there  is  not  a  remedy 
at  law,  but  that  the  remedy  is  more  complete  and  adequate 
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in  equity,  and  besides  it  prevents  a  multiplicity  of  suits. 
1  Story^s  Eg.  §  437.  But  ejectment  would  not  be  a  complete 
remedy,  as  is  obvious  from  the  prayer  of  the  bill.  The 
redress  would  be  inadequate  to  the  occasion ;  and,  as  the 
remedy  is  more  complete  and  adequate  in  equity,  and  has 
the  further  recommendation  that  it  prevents  a  multiplicity 
of  suits,  we  dismiss  this  part  of  the  respondents'  defence. 

The  exceptions  already  noticed  are  formal,  rather  than 
striking  at  the  substance  and  real  merits  of  the  question, 
and  perhaps  the  objection  which  I  am  now  about  to  ex- 
amine comes  within  the  same  category,  being  in  the  nature 
of  a  dilatory  plea,  leaving  the  principal  points  in  the  case 
entirely  untouched.  I  allude  to  the  allegation,  that  the 
respondents'  cause  has  been  regularly  appealed,  and  is  now 
pending  before  the  only  proper  and  competent  tribunal,  the 
united  associate  synod  of  original  seceders  in  Scotland, 
who  are  the  lawful  successors  of  the  general  associate 
synod  of  Scotland,  according  to  the  compact  of  1788, 
which  has  been  recognised,  as  is  alleged,  and  acted  upon 
by  both  parties,  down  to  the  present  time.  If,  on  investi- 
gation, it  should  be  as  stated,  I  should  think  it  my  duty  to 
dismiss  the  bill,  or,  at  any  rate,  delay  proceeding  in  this 
case,  until  the  question  there  pending  should  be  decided  by 
the  only  competent  tribunal.  For  the  decisions  of  eccle- 
siastical tribunals,  in  all  cases  on  doctrine,  order,  and  dis- 
cipline, are  conclusive  in  the  common  law  courts.  Indeed, 
we  are  not  competent  to  judge  of  nice  questions  of  theo- 
logy, arising  out  of  their  respective  discipline  or  doctrine. 
We  leave  it  to  those  who  make  it  the  business  of  their 
lives  to  master  the  intricate  and  perplexing  questions  which 
often  arise  in  the  various  protestant  churches,  and  some- 
times even  in  the  infallible  church  itself. 

That  there  was  a  reciprocal  right  of  appeal  existing  be- 
tween the  associate  presbytery  of  Pennsylvania,  and  the 
associate  synod  of  Scotland,  from  at  least  the  year  1788, 
and  continued  for  a  considerable  length  of  time,  appears  to 
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be  placed  by  the  evidence  beyond  all  doubt.  It,  however^ 
is  not  8o  clear,  that  this  right  of  appeal  has  been  recognised 
by  the  respective  churches,  since  the  establishment  of  a 
synod  by  the  associate  church  in  this  country.  But,  be 
this  as  it  may,  before  we  can  agree  to  suspend  the  action 
of  the  court,  we  roust  be  satisfied  that  an  appeal  has  been 
taken,  and  the  grounds  of  the  appeal.  When  the  question 
was  asked, — from  what  the  defendants  had  appealed,  when, 
and  by  whom  the  appeal  was  taken, — no  satisfactory  an- 
swer was  given.  It  must  be  remarked,  the  right  of  appeal 
is  limited,  and  only  lies  in  the  case  of  any  difference  which 
may  arise  in  the  presbytery  of  Pennsylvania,  about  the 
profession  of  the  faith,  or  any  truth  or  duty  affecting  their 
connexion  with  the  associate  synod  of  Scotland.  As  to 
what  relates  to  scandals,  or  causes  of  a  personal  or  private 
nature,  the  associate  synod  of  Scotland  do  not  undertake 
to  assume  jurisdiction.  They  wisely  judge  the  prosecu* 
tion  of  such  appeals  would  be  inexpedient  and  improper, 
at  such  a  distance.  Appeals  of  that  kind,  as  they  say, 
they  have,  from  their  intercourse  with  the  presbytery  for 
thirty-five  years,  no  reason  to  expect.  (Exhibit  B,  page 
46,  defendants'  testimony.)  The  appeal  then  being  re- 
stricted within  narrow  limits,  it  is  not  unreasonable  we 
should  be  desirous  of  knowing  the  reasons  of  it,  the  per- 
sons who  made  it,  when  it  \vas  taken,  and  of  what  errors 
or  grievances  they  complain.  It  is  more  particularly  ne- 
cessary in  this  case,  as  we  cannot  tell  whether  the  appeal 
was  taken  from  the  sentence  of  the  ecclesiastical  court, 
suspending  the  pastor  of  the  church,  or  from  errors  about 
the  profession  of  the  faith,  or  any  truth  or  duty  affecting 
their  connexion  with  the  associate  synod  of  Scotland.  AH 
the  evidence  we  have  of  the  appeal,  is  contained  in  the 
minutes  of  the  presbytery  formed  by  Messrs.  M'Naughton 
and  Webster,  the  testimony  of  M^Naughton,  and  a  letter 
signed  by  a  certain  Thomas  M^Crie,  directed,  as  I  suppose, 
to  M^Naughton.    In  the  proceedings  of  the  presbytery,  of 
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the  11th  Nov.,  1845,  there  is  this  minute:  «N.  B.  The 
presbytery  will  present  all  their  proceedings  to  the  first 
meeting  of  the  constitutional  synod  for  review,  and  will 
abide  by  their  decision.''  Mr.  M^Naughton  says,  the 
presbytery  did  present  their  proceedings  in  writing  to  the 
constitutional  synod,  but  when,  he  has  not  informed  us,  nor 
has  he  annexed  a  copy  of  his  communication.  He  says, 
he  has  an  answer  from  the  synod ;  and  in  proof  of  it,  pro- 
duces the  letter  already  referred  to,  signed  by  Thomas 
MKJrie,  an  individual  of  whom  we  know  nothing,  except 
what  is  derived  from  his  own  letter.  If  the  defendants  had 
produced  a  certificated  extract  from  the  minutes  of  the  con- 
stitutional synod,  verified  by  oath,  containing  a  certificate 
that  an  appeal  had  been  filed,  accompanied  with  a  copy 
of  the  communication  from  the  presbytery,  there  would  be 
some  evidence  of  the  fact.  But  all  we  have  to  rely  on  is 
proof  that  a  written  communication  was  made,  which  is 
not  produced,  and  the  letter  of  Thomas  MCrie,  of  whom 
we  know  nothing,  not  under  oath,  stating  that  it  had  been 
received  and  read,  at  a  pro  re  nata  meeting,  called  in  June, 
1847.  At  that  meeting,  the  synod  came  to  a  resolution 
somewhat,  as  the  writer  states,  in  the  following  terms. 
That  in  the  absence  of  all  representation  from  the  other 
party  in  this  case,  and  at  such  a  distance  from  the  scene 
of  action,  necessarily  prevented  from  gaining  a  full  and 
accurate  knowledge  of  the  facts,  the  synod  found  itself 
unable  to  pronounce  any  opinion  on  the  question,  and  re- 
mits it  for  further  consideration,  till  next  ordinary  meeting. 
It  appears  that  no  representation  or  statement  was  made 
by  the  synod  of  the  associate  church  on  this  side  of  the 
Atlantic.  Why  this  was — firom  what  cause  this  omission 
arose,  we  know  not.  Whether  it  proceeded  from  want  of 
notice  of  the  pretended  appeal,  or  other  cause,  it  would  be 
useless  to  conjecture*  The  letter  is  dated  the  7th  Sept., 
1847;  of  course,  the  next  ordinary  meeting  would  be  some 
time  in  the  following  year.  Since  then,  we  have  no  farther 
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information  as  to  the  action  of  that  body,  and  perhaps  it  is 
not  an  unreasonable  presumption  that  none  is  intended,  as 
Che  proposition  or  overture  of  synod,  to  which  such  objec- 
tion is  made,  being  rejected  by  the  presbyteries,  further 
proceedings  have  not  been  had  in  favour  of  the  union  of 
the  associate  and  associate  reformed  churches.  It  must 
also  be  remarked,  that  no  proof  has  been  given  of  notice 
of  the  appeal  to  the  synod,  and  the  presumption  is,  that 
none  was  given.  Taking  all  the  circumstances  into  con- 
sideration, I  have  come  to  the  conclusion,  it  would  be  un- 
just to  the  complainants  to  dismiss  their  bill,  or  to  delay 
proceedings  on  that  account. 

And  this  brings  me  to  the  consideration  of  the  remain- 
ing point,  on  which  the  rights  of  the  parties  must  ultimately 
depend.  The  defendants  insist,  that  the  founders  of  the 
associate  congregation  in  this  city  retained  their  temporal- 
ities in  their  own  hands,  and  transmitted  them  to  their 
congregational  successors,  to  be  managed  in  manner  and 
form  as  set  forth  in  the  deed  conveying  the  property  to 
them,  and  in  their  act  of  incorporation.  That  they  did 
not  subordinate  their  property  to  any  ecclesiastical  court 
whatever,  nor  did  they  leave  it  subject  to  the  direct  or  in- 
direct action  of  any  such  court.  And,  further,  that  the 
right  of  secession  is  fundamental  in  every  branch  of  the 
associate  church,  whenever  any  may  judge  such  a  step 
proper  or  necessary:  and  all  the  ecclesiastical  censures 
which  the  majority  may  inflict  upon  the  seceding  minority 
are  held  to  be  absolutely  null  and  void,  in  every  particular. 

In  sup]X)rt  of  the  first  proposition,  the  defendants  rely 
on  the  following  clause  of  the  deed  for  the  property  in  con- 
troversy. Now,  **  be  it  known,  that  the  said  trustees,  and 
their  successors  in  office,  do  hold  the  said  church  and  lot 
of  ground  in  trust  for  the  associate  congregation  in  the  city 
of  Philadelphia,  who  adhere  to  the  religious  principles  ex- 
pressed in  a  declaration  and  testimony  for  the  doctrine  and 
order  of  the  church  of  Christ,  agreed  to  at  Pequa,  the  25tb 
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day  of  August,  one  thousand  seven  hundred  and  eighty- 
four,  by  the  associate  presbytery  of  Pennsylvania."    And 
also  on  the  charter,  which  is  to  the  same  purport.    The 
defendants  contend,  that  the  founders  did  not  intend  to 
subject  their  property  to  any  ecclesiastical  court,  nor  did 
they  leave  the  congregation  subject  to  the  direct  or  in* 
direct  action  of  any  such  court.    That  all  that  is  required 
is,  that  the  cestuis  que  trust  should  adhere  to  the  religious 
principles  expressed  at  Pequa,  in  1784.    That  there  is  no 
allegation,  much  less  any  proof,  that  the  defendants,  or 
those  whom  they  represent,  have  in  any  particular  departed 
from  those  principles.    On  the  contrary,  it  is  their  strict 
adherence  to  those  principles,  and  their  refusal  to  depart 
from  them  in  any,  the  slightest  particular,  that  has  brought 
upon  them  this  suit.  If  this  be  true,  then  I  agree  the  cause 
is  veith  the  defendants.    Thus,  in  71ie  Presbyterian  Church 
v.  Johnston^  1  W.  &  S.  1,  which  was  the  case  of  a  presby* 
terian  church  refusing  to  acknowledge  either  the  old  or 
new  school  general  assembly,  the  chief  justice,  on  page  40, 
puts  the  decision  in  the  case  on  the  fact,  that  no  particular 
presbyterian  connexion  was  prescribed  by  the  founders,  or 
established  by  the  charter.    So,  in  Miller  v.  Gable^  2  Denio 
511,  the  vice-chancellor  says,  ^^  I  think  there  is  a  plain  dis- 
tinction, in  sound  reasoning,  and  supported  by  authority, 
between  the  dedication  of  property  to  support  peculiar 
tenets,  and  its  dedication  to  support  such  tenets  in  con- 
nexion with,  and  in  subjection  to,  a  particular  church  go- 
vernment."   And  again,  he  says,  *'  Property  may  be  given 
to  the  support  of  tenets,  without  subjection  to  any  eccle- 
siastical power  which  upholds  those  tenets."    The  chan- 
cellor relies  on  the  case  of  Den  v.  Bolton^  7  Halst  206,  as 
illustrating  and  supporting  the  above  principle.    The  re- 
sult of  the  cases  I  take  to  be  this,  that  when  it  appears 
that  it  is  not  dedicated  to  support  tenets  in  connexion  with 
a  particular  church  government,  then  it  is  not  subject  to 
any  ecclesiastical  power  which  upholds  those  tenets.    If,, 
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then,  it  appears  that  the  deed  of  the  property,  the  declara- 
tion of  trust,  and  the  charter,  are  to  he  so  construed,. I 
agree  there  is  an  end  of  the  complainants*  bill,  which  must 
be  dismissed. 

These  principles  being  conceded,  let  us  examine  the  first 
point  in  connexion  with  these  tests.  The  proposition  is, 
that  the  church  and  property  belong  to  a  corporation  ad- 
hering to  certain  principles,  and  not  to  one  in  subordina-* 
tion  to,  or  connexion  with^  any  particular  ecclesiastical 
jurisdiction. 

The  defendants  seem  to  consider,  that  inasmuch  as  there 
is  nothing  in  the  deed  of  trust,  or  charter,  which  express- 
ly, or  by  necessary  implication,  makes  it  in  subordination 
to  any  ecclesiastical  court,  no  allusion  to  any  church,  or 
presbytery,  or  synod,  or  other  ecclesiastical  body,  to  which 
the  congregation  must  belong,  the  result  is,  that  this  con- 
gregation or  corporation  must  be  taken,  not  in  subordina- 
tion to,  or  connexion  with,  any  particular  ecclesiastical 
connexion.  But  I  cannot  agree  to  this  view  of  the  prin- 
ciple ;  for  the  very  reverse  of  it  is  the  true  rule ;  particu- 
larly as  applied  to  a  presby  terian  church :  primd/acie^  they 
are  subject  to  the  jurisdiction  of  the  ecclesiastical  courts, 
and  if  they  wish  exemption  from  their  jurisdiction,  it  is 
necessary  for  them  to  show  most  clearly  that  such  was  the 
intention  of  the  founders  of  the  church.  It  may,  in  truth, 
be  matter  of  much  doubt,  whether  the  presbyterian  church 
would  admit  into  their  connexion  any  congregation,  which 
would  in  their  charter,  or  otherwise,  claim  an  exemption  or 
independence  of  the  ecclesiastical  courts  of  the  church. 
They  could  not,  I  think,  agree  to  do  so,  consistently  with 
their  belief,  that  the  ecclesiastical  courts  are  a  divine  in- 
stitution, and  that  due  obedience  and  subordination  are  due 
to  their  decisions.  It  would,  in  fact,  be  admitting  to  their 
conmiunion  a  connexion  not  presbyteric^n,  but  a  quasi  con- 
gregational or  independent  church.  But,  be  this  as  it  may, 
let  us  examine  the  case  on  the  grounds  the  defendants  have 
chosen  to  place  it. 


240  COURT  OF  NISI  PRIUS, 

fSkilton  V.Webster.] 

The  circumstances,  say  the  defendants,  under  which  the 
congregation  was  originally  organized,  the  occasion  of 
forming  it,  and  the  men  by  whom  it  was  done,  and  who 
originally  composed  it,  show  tlieir  object  to  have  been,  to 
secure  their  property  for  the  use  of  those  who  held  and 
should  adhere  to  certain  principles,  whether  they  were,  or 
were  not,  in  subjection  to,  or  in  connexion  with,  any  par- 
ticular ecclesiastical  body.  In  support  of  these  views,  the 
defendants  gave  a  history  of  the  causes  which  led  to  the 
formation  of  the  congregation,  which  it  would  swell  this 
opinion  to  an  unreasonable  extent  to  incorporate;  it  having 
resulted,  as  they  say,  in  the  loss  of  their  property  in  Spruce 
street,  by  its  being  in  trust,  not  only  for  those  who  held 
certain  principles,  but  by  their  being  required  to  be  in  con- 
nexion with  a  particular  ecclesiastical  body:  accordingly, 
the  Rev.  William  Marshall,  and  those  who  had  been  turned 
out  with  him,  determined  to  protect  any  property  they 
might  thereafter  acquire  from  being  affected  by  any  eccle- 
siastical body,  or  the  censures  of  any  such  body.  The 
founders  were  anxious  to  secure  adherence  to  principles, 
not  to  ecclesiastical  bodies. 

Now,  giving  this  view  of  the  case  all  the  weight  to  which 
it  may  be  justly  entitled,  and  granting  that  the  Rev.  Mr. 
Marshall,  and  those  who  acted  with  him,  endeavoured  to 
prevent  this,  and  all  other  acquired  property  from  being 
interfered  with  and  affected  by  ecclesiastical  censure,  de- 
cision or  sentence,  the  question  recurs, — what  is  the 
proper  construction  of  the  words  used  in  the  instrument 
by  which  they  have  declared  the  uses,  intents,  and  pur- 
poses for  which  the  property  should  be  holden  ?  The  lan- 
guage employed  is  the  best  exponent  of  the  intention  of  the 
parties  to  a  contract  or  declaration  of  trust.  Extraneous 
evidence  and  circumstances  may  be  resorted  to,  in  aid  of 
a  doubtful  construction,  although  it  cannot  be  legitimately 
used  to  control  the  obvious  meaning  of  the  language  which 
parties  have  chosen  to  employ.    The  first  remark  which  I 
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feel  myself  bound  to  make  is,  if  the  intention  of  Mr.  Mar- 
shall, and  those  who  acted  with  him  was  as  the  defendants 
contend,  they  have  been  very  unfortunate  in  the  language 
they  have  used  to  express  their  meaning.  And  this  is  the 
more  remarkable,  because  all  difficulty  on  this  head  could 
have  been  so  easily  obviated  by  the  addition  of  negative 
terms,  namely, — ^but  not  in  subordination  to,  or  connexion 
with,  any  particular  ecclesiastical  jurisdiction.  This  was 
so  obvious,  that  I  cannot  help  believing  this  ccturse  would 
have  been  adopted  by  such  a  sagacious  man  as  Mr.  Mar- 
shall, if  he  and  those  who  acted  with  him,  were  as  desirous 
as  represented  to  protect  their  property  from  being  inter- 
fered with,  or  in  any  manner  affected,  by  ecclesiastical  cen- 
sure, decision  or  sentence.  But  the  truth  of  the  matter,  I 
presume  is,  that  although  Mr.  Marshall,  when  smarting  un- 
der his  supposed  wrongs,  may  have  entertained  such  views, 
yet,  when  he  had  time  to  reflect,  he  recollected  he  was  a 
presbyterian,  and  not  a  congregationalist;  and  hence,  he 
omitted  from  the  declaration,  and  the  charter,  all  negative 
words  of  the  description  above  suggested,  arjd  all  words 
calculated  to  convey  that  idea.  Hence,  whatever  may 
have  been  their  intention  originally,  we  are  not  without 
reasons  for  believing,  that  intention  may  have  been  modi- 
fied or  changed.  Such  an  inference  is  by  no  means  im- 
probable, when  we  advert  to  the  declaration  of  trust,  and 
the  charter.  The  words  of  the  declaration  of  trust  and 
charter,  as  above  stated,  are,  that  the  church  and  lot  of 
ground  are  to  be  held  in  trust  for  the  associate  congrega- 
tion, who  adhere  to  the  rehgious  principles -expressed  in  a 
declaration  and  testimony  for  the  doctrine  and  order  of  the 
church  of  Christ,  agreed  to  at  Pequa,  &cc.  In  order  to  un- 
derstand the  meaning  of  the  parties,  we  must  resort  to  the 
declaration  itself,  and  inquire,  what  is  meant  by  religious 
principles,  as  expressed  at  Pequa?  What  is  to  be  under- 
stood as  the  doctrine  and  order  of  the  church  of  Christ,  as 
then  agreed  to  ?    The  declaration  at  Pequa,  be  it  observed, 
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expressly  recognises  the  Westminster  confession  of  faith, 
as  they  are  received  in  the  declaration  and  testimony.  ^^  It 
belongeth  to  synods  and  councils  {vide  3 1  st  chapter,  §  3, 
confession  of  faith)  ministerially  to  determine  controversies 
of  faith,  and  cases  of  conscience;  to  set  down  rules  and 
directions  for  the  better  ordering  of  the  public  worship  of 
God,  and  government  of  his  church ;  to  receive  complaints 
in  cases  of  maladministration,  and  authoritatively  to  deter- 
mine the  same,  which  decrees  and  determinations,  if  con- 
sonant to  the  word  of  God,  are  to  be  received  with  reve- 
Tcnce  and  submission,  not  only  for  their  agreement  with  the 
^  word,  but  also  for  the  power  whereby  they  are  made,  as 
being  an  ordinance  of  God,  appointed  thereunto,  in  his 
word."  And  in  accordance  with  this,  are  the  ordination 
vows  of  ministers  in  the  church;  vows,  be  it  remarked^ 
which  the  Rev.  Messrs.  Webster  and  M^Naughton  must 
have  taken  at  their  ordination.  They  acknowledge  their 
belief  in  the  whole  doctrine  of  the  confession  of  faith  and 
catechisms,  larger  and  shorter,  agreed  upon  by  the  assem- 
bly of  divines  at  Westminster,  as  received  in  the  declara- 
tion and  testimony.  And  they  expressly  acknowledge 
presbyterial  church  government  to  be  a  divine  institution, 
and  appointed  by  Jesus  Christ,  the  only  king,  head  and 
lawgiver  of  the  church;  to  continue  in  it  to  the  end  of  time. 
If  there  be  any  thing  clear,  it  is,  that  it  is  the  belief  of  all 
who  adhere  to  that  denomination  of  Christians,  that  pres- 
byterial church  government  is  a  divine  institution;  that 
this  is  one  of  the  fundamental  principles  of  all  presbyterian 
churches,  including  the  associate  church,  and  all  those  who 
adhere  to  the  principles  agreed  to  at  Pequa.  Indeed,  the 
wonder  is,  that  this  should  be  doubted  by  any  person,  par- 
ticularly by  Messrs.  M*Naughton  and  Webster,  ordained 
ministers  of  that  church. 

We  come  now  to  the  consideration  of  the  next,  and  only 
remaining  point  of  the  defendants'  case,  namely, — that  the 
right  of  secession  is  fundamental  in  every  branch  of  the 
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associate  church,  whenever  any  may  judge  such  a  step 
proper  or  necessary;  and  all  the  ecclesiastical  censures 
which  the  majority  may  inflict  on  the  seceding  minority 
are  held  to  be  absolutely  null  and  void,  in  every  particular. 
That  the  right  of  secession  is  an  inherent  and  distinctive 
principle  of  the  associate  church,  is  fully  established  by 
the  testimony  of  Drs.  Stark,  Bullions,  M^Naughton,  arid 
Beveridge,  as  also  by  the  standards  of  the  church.  Thus 
in  Gib^s  Display ^  p.  36,  37,  in  note,  the  following  language 
is  held :  ^^  We  are  indeed  bound  at  our  ordination  to  subject 
ourselves  under  the  judicatories  of  the  church,  but  it  is  not 
an  absolute  subjection  that  we  engage,  unto.  It  is  not  a  » 
blind  and  implicit  obedience,  that  we  bind  ourselves  unto, 
but  a  subjection  in  the  Lord ;  a  subjection  qualified  and 
limited  by  the  word  of  Gk>d,  and  the  received  and  known 
principles  of  the  church."  The  declaration  and  testimony 
adopted  at  Pequa  is  equally  clear  and  distinct.  ^^  We  tes- 
tify against  those  who  teach  that  we  ought  not  to  separate 
from  any  church,  because  of  its  corruptions,  and  its  ob- 
stinacy in  them,  while  we  have  just  cause  to  believe  that 
the  ordinances  of  grace  dispensed  are  blessed  of  God,  as  a 
means  of  saving  sinners,  and  edifying  saints.  This  is  as 
much  as  to  say,  that  we  ought  not  to  separate  from  a  cor- 
rupt church,  as  long  as  we  are  assured  that  we  leave  no 
righteous  person  behind  us  in  it,  that  we  must  continue  in 
it,  till  we  are  assured  it  becomes  wholly  a  synagogue  of 
Satan ;  and  that  we  must  let  a  church  and  state  utterly 
perish,  before  we  take  any  effectual  means  of  restoring  it. 
We  testify  also,  against  all  those  who,  hearkening  to  such 
teachers,  continue  in  communion  with  a  church  in  which 
the  truth  is  denied,  its  enemies  not  censured,  and  the  tes- 
timony of  such  as  adhere  to  it  suppressed  or  despised; 
especially  against  those  who,  after  a  door  is  opened,  and  a 
call  given  them,  yet  refuse  to  come  out  from  such  corrupt 
societies."  The  standards  of  the  church  teach,  that  this 
right  of  secession  is  fundamental  in  every  branch  of  t^e 
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associate  church,  when  any  may  judge  such  a  step  proper 
or  necessary.  Nay,  not  only  that  it  is  a  right,  but  that  it 
is  a  duty,  to  separate  from  a  church  corrupt  in  principle, 
or  practice,  and  fallen  into  gross  error  and  doctrine.  They 
are  commanded  to  withdraw  from  every  brother  that 
walketh  disorderly.  Gib^s  Display^  p.  36, 37 ;  Alexander  and 
Rufus,  p.  209,  210;  Div.  Right  of  Presbytery,  p.  255. 

The  history  of  this  church,  which  was  founded  in  seces- 
sion, shows  that  this  right  has  been  perhaps  too  often  ex- 
ercised. Nor  do  I  understand  the  right  of  secession  to  be 
denied,  except  so  far  as  that  the  complainants  contend  it 
was  improperly  exercised,  in  this  case,  because  the  con- 
nexion between  Webster  and  the  congregation,  on  the  one 
part,  and  the  presbytery  and  synod  on  the  other,  could 
only  be  rightly  severed,  on  the  part  of  the  former,  by  a 
radical  change  or  flagrant  violation  of  their  religious  pro- 
fession on  the  side  of  the  latter,  and  that  change  and  vio- 
lation persisted  in  after  the  use  of  all  possible  means  by 
the  dissentients  to  reclaim  the  offending  and  erring  party. 
Whether  the  secession  of  the  congregation  and  pastor  was 
right  or  wrong,  it  is  not  my  purpose  to  inquire,  as  it  cannot 
affect  the  result  of  the  case  in  any  way.  That  it  was  pre- 
cipitate, and,  with  deference  be  it  spoken,  unwise,  all  must 
agree.  It  certainly  has  the  appearance  of  a  step  taken  to 
avoid  a  trial  of  charges  preferred  against  the  pastor  of  the 
church. 

Leaving  this  part  of  the  case,  let  us  direct  our  attention 
to  a  much  more  pertinent  and  important  question,  namely, 
admitting  the  secession  of  the  congregation  and  pastor  to 
be  correct,  what  are  the  consequences  of  the  separation  ? 
Have  they  the  right  to  retain  the  property,  or  is  it  vested 
in  such  members  as  adhere  to  the  great  body  of  the  asso- 
ciate church?  And  this  will  depend  on  the  solution  of 
another  question,  namely,  whether  the  secession,  in  this 
instance,  is  to  be  viewed  as  the  secession  of  the  majority, 
or  the  secession  of  a  minority ;  in  other  words,  does  the 
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majority  of  the  congregation,  which  the  defendants  un- 
doubtedly are,  or  the  majority  of  the  associate  church,  in 
whose  right  the  complainants  claim,  determine  the  right  of 
property?  The  title  to  the  estate  is  the  real  question,  as 
is  the  case  in  all  ecclesiastical  disputes,  professions  to  the 
contrary  notwithstanding.  On  this  point,  after  serious  re- 
flection, I  see  no  difficulty.  The  associate  church,  repre- 
sented by  the  synod,  who  are  the  real  parties,  are  the  ma- 
jority; the  congregation  are  the  minority.  It  therefore 
presents  the  simple  case  of  a  minority,  with  or  without 
cause,  seceding  from  the  majority  of  the  church.  And 
here  let  me  observe,  that  the  decisions  of  ecclesiastical 
courts,  like  those  of  every  other  judicial  tribunal,  are  final, 
as  they  are  the  best  judges  of  what  constitutes  an  offence 
against  the  word  of  God,  and  the  discipline  of  the  church. 
A  party  thinking  himself  aggrieved  by  the  decision  of  a 
lower  church  tribunal,  should  appeal  to  a  higher.  German 
Reformed  Church  v.  Com.  3  Barr  282.  That  the  majority 
retain  the  right,  and  the  seceding  party  relinquish  it,  is 
shown  by  the  following  authorities: — Unangst  v.  Shortz^ 
5  Whart.  521 ;  Means  v.  JTie  Presbyterian  Church,  3  W.  & 
S.  303 ;  German  R^ormed  Church  v.  The  Commonwealth^ 
3  Barr  282;  App  v.  The  Lutheran  Congregation,  6  Barr 
201;  People  ^.Steele,  7  Pcnn.  L.  J.  324;  The  Methodist 
Episcopal  Church  of  Cincinnati  v.  Wood,  5  Hamm.  283; 
Baker  v.  Fales,  16  Mass.  488.  In  the  Commonwealth  v. 
Green,  it  is  ruled,  that  a  popular  body  is  known  only  by  its 
government  or  head.  In  case  of  division,  the  party  having 
the  numerical  superiority  is  entitled  to  represent  and  per- 
form the  functions  of  the  original  body. 

In  Den  v.  Bolton,  Ewing,  C.  J.,  says  that  to  constitute  a 
member  of  any  church,  two  points  at  least  are  essential;  a 
profession  of  faith,  and  a  submission  to  its  government. 
It  was  held,  that  a  part  of  a  congregation,  separating  from, 
and  renouncing  the  jurisdiction  of  a  classis,  (or  presbytery) 
although  declaring  that  they  retained  the  faith  and  doctrines 
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of  the  reformed  Dutch  church,  and  unitiug  with  another 
classis,  lost  their  right  to  the  corporate  property.  That 
case  is  very  similar  to  the  present.  The  principle  is  the 
same,  the  only  difference  being,  that  they  united  them* 
selves  with  another  presbytery,  whereas  here  they  formed 
a  presbytery  for  themselves,  claiming  that  they  are  the 
true  and  legitimate  associate  church. 

In  App  V.  The  Lutheran  Congregation^  a  devise  to  the  Lu- 
theran congregation  in  Selin^s  Grove,  was  held  to  designate 
that  portion  of  the  old  congregation  which  continued  to 
worship  in  the  old  church  and  adhered  to  the  government, 
form  of  worship,  and  doctrines  in*practice  when  the  bequest 
was  made. 

In  the  case  of  the  People  v.  Steele^  S.  C.  New  Tork,  7 
Penn.  Law  Journ.  324,  it  is  held,  the  great  and  paramount 
duty  of  trustees  of  religious  corporations  is  to  see  that  the 
temporalities  committed  to  their  charge  are  fairly  and  fully 
devoted  to  the  purposes  of  their  founders ;  and  consequent- 
ly, when  the  intention  of  the  donors  was  the  establishment 
of  a  methodist  episcopal  church,  in  connexion  with  the 
general  church  of  that  denomination,  the  act  of  the  trustees 
in  refusing  to  receive  a  preacher  appointed  by  the  bishop, 
is  an  act  of  insubordination.  The  intention  of  the  donors 
can  be  inferred  from  the  terms  of  the  grant,  and  the  co- 
temporaneous  acts  of  parties.  The  trustees  cannot  be 
excused  in  their  insubordination,  because  they  are  sus- 
tained by  a  majority  of  those  to  whom  they  owe  their  ap- 
pointment. That  authority  applies  to  the  present  case,  for 
here  the  trustees  have  been  guilty  of  an  act  of  insubordi- 
nation, in  withdrawing  themselves  from  the  jurisdiction  of 
the  associate  synod,  and  it  is  no  excuse  for  them,  that  the 
ifiajority  of  the  congregation,  with  their  pastor  at  their 
hpad,  have  been  guilty  of  the  same  offence. 

So  also  seceders  from  the  methodist  episcopal  church, 
who  organize  a  separate  conference,  and  reject  the  office 
of  bishop,  are  not  entitled  to  any  part  of  the  property  of 
the  society  from  which  they  secede. 
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*ni6  authorities  cited  conclusively  prove,  that  the  de- 
feudants,  who  are  a  minority  of  the  whole  church,  are  not 
entitled  to  any  part  of  the  property  of  the  church  from 
which  they  thought  proper  to  separate.  In  that  respect, 
they  place  themselves  in  the  same  category  with  an  indi- 
vidual who  leaves  a  congregation  or  church  of  which  he 
was  a  member,  who,  it  will  not  be  pretended,  would  be 
entitled  to  take  with  him  any  part  of  the  property  which 
belongs  to  the  corporation  or  church  to  which  he  belonged 
at  the  time  of  his  separation. 

It  is  nothing  to  the  purpose,  that  the  defendants  are, 
numerically,  the  majority  of  the  corporation,  nor  that  they 
remain  in  possession.  Having  separated  themselves  from 
the  ecclesiastical  body  of  the  church,  formed  a  new  pres- 
bytery for  themselves,  the  complainants,  who  are  adhering 
members,  by  operation  of  law,  become  the  corporators,  and 
as  such  are  entitled  to  the  possession.  Nor  is  this  view  of 
the  case  in  opposition  to  any  principle  of  secession,  as  held 
by  the  associate  church.  The  associate  church  does  not 
recognise  so  absurd  a  principle,  as  that  any  members  at 
their  mere  will  and  pleasure  have  the  right  to  secede  from 
the  majority,  and,  by  such  act,  to  become,  or  to  continue 
to  be,  the  true  associate  church,  and  to  take  with  them  the 
particular  property  of  which  the  separating  minority  may 
happen  at  that  time  to  have  the  possession,  and  to  hold  it 
against  the  will  of,  and  to  the  exclusion  of,  the  majority. 
In  that  respect,  at  least,  they  are  in  union  with  every 
Christian  church,  and  it  may  be  doubted  whether  any 
church  could  exist  which  should  incorporate  into  their 
system  any  such  destructive  principle.  A  case  cannot  be 
found,  because  none  such  exists,  either  in  Scotland  or  in 
this  country,  where  any  such  doctrine  has  been  advocated, 
much  less  made  a  rule  of  action.  Strip  this  case  of  the 
drapery  with  which  it  has  been  surrounded  by  the  ingenuity 
of  counsel,  and  what  is  its  aspect  ?  The  associate  synod, 
at  least  a  large  party  of  them,  being  desirous  of  a  union 
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with  the  associate  reformed  synod,  sent  down  an  overture 
to  the  various  presbyteries  in  that  connexion,  for  that  pur- 
pose, according  to  the  constitution  and  order  of  the  church. 
The  plan  of  the  union  was  rejected  by  the  presbyteries,  and 
among  others  by  the  presbytery  of  which  the  Rev.  Mr. 
Webster,  one  of  the  defendants,  and  the  pastor  of  this 
church,  was  a  member.  This  proposition  of  the  synod, 
for  it  is  nothing  more,  met  in  its  progress  with  a  most 
violent  and  determined  opposition,  and  particularly  from 
Mr.  Webster,  who  published  a  book  on  the  subject,  entitled 
Divine  and  Human  Rights,  which  contained,  as  the  pres- 
bytery of  the  church,  sitting  at  Carlisle,  supposed,  divers 
defamations  and  slanders  of  church  courts,  and  character 
and  motives  of  individuals,  especially  ministers  of  the 
gospel ;  that  he  had  pursued  divisive  courses,  deserving  of 
censure,  according  to  the  word  of  God,  and  the  subordinate 
standards  of  the  church;  that  he  showed  contempt  of  the 
synod's  authority,  coupled  with  injurious  misrepresentations 
of  their  special  acts,  and  slanderous  impeachments  of  their 
motives,  and  lastly,  that  he  had  been  guilty  of  such  false- 
hood as  deserved  censure,  according  to  the  word  of  God, 
and  the  subordinate  standards  of  the  church.  These 
serious  charges,  affecting  his  character  as  a  man,  and  his 
standing  as  a  Christian  minister,  were' put  into  proper  form; 
the  libel  adopted,  and  ordered  to  be  put  into  the  hands  of 
Mr.  Webster.  The  presbytery  was  appointed  to  meet 
Nov.  12th,  1845,  at  the  session  room  of  the  first  associate 
congregation  of  Philadelphia;  but  finding  the  appointed 
place  of  meeting  shut  against  the  presbytery,  they  finally 
agreed  to  proceed  to  the  meeting-house  of  the  second  asso- 
ciate congregation,  and  hold  their  meetings  there.  When 
the  presbytery  met,  they  found  that  Webster,  instead  of 
meeting  and  refuting  the  charge,  together  with  F.  W. 
M^Naughton,  another  member  of  the  presbytery,  had  sepa- 
rated themselves  from  the  presbytery  the  evening  before, 
calling  themselves  the  associate  presbytery  of  Philadelphia, 
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and  that  they  had  publicly  declared  their  determination  to 
renounce  the  authority  of  the  synod,  and  of  the  presbytery 
appointed  to  try  him.  In  consideration  of  these  circum- 
stances, the  presbytery  resolved,  and  they  could  do  no 
less  in  the  face  of  such  an  act  of  contumacy  and  insubor- 
dination,  that  these  offending  brethren  should  be  suspended 
firom  the  exercise  of  the  gospel  ministry  and  the  communion 
of  the  church,  until  they  gave  satisfactory  evidence  of  re- 
pentance. 

In  my  judgment,  Mr.  Webster  greatly  erred.  A  proper 
respect  for  his  own  character,  as  a  Christian  minister  of  the 
gospel,  ought  to  have  induced  him  to  meet  and  refute  the 
charges  alleged  against  him;  but  instead  of  pursuing  this 
obvious  and  respectful  course,  which  was  due  to  himself 
and  the  church  of  which  he  was  a  member,  the  evening  be- 
fore the  meeting  appointed  for  his  trial,  he  secedes  from 
the  church,  and  now,  instead  of  submitting  to  the  sentence 
of  the  court,  and  attempting  to  give  satisfactory  evidence 
of  repentance,  he  denies  that  he  is  subject  to  ecclesiastical 
censure,  and  boldly  insists  that  he  and  those  who  act  with 
him,  are  the  true  representatives  of  the  church  organized 
by  the  secession  of  Marshall  and  Clarkson;  that  the  de- 
fendants are  in  the  full  possession  of  all  the  doctrines,  or- 
dinances, government  and  discipline,  which  have  at  any 
time  belonged  to  any  branch  of  the  associate  church,  and 
have  hitherto  conducted,  and  are  now  conducting,  both 
their  temporal  and  spiritual  affairs,  according  to  the  true 
design  of  their  founders.  They  further  contend,  they  have 
made  no  secession  from  the  associate  church;  they  own 
her  doctrines  contained  in  her  profession  of  faith,  they 
observe  the  received  and  approved  uniformity  of  worship, 
they  adhere  unto  her  presbyterian  government  and  disci- 
pline^ according  unto  the  word  of  God,  and  their  solemn 
covenant  engagements,  and  they  have  not  been  convicted 
of  any  thing  in  doctrine  or  practice  to  the  contrary;  that 
they  strictly  adhere  to  the  religious  principles  expressed 
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in  the  declaration  and  testimony  for  the  doctrine  and  order 
of  the  church  of  Christ  agreed  to  at  Pequa.  The  defend- 
ants more  than  insinuate,  that,  instead  of  their  seceding 
from  the  majority,  the  majority  have  seceded  from  them, 
an  act  of  folly,  (there  being  no  necessity  for  it,)  which  ma- 
jorities seldom,  if  ever,  commit.  What  may  be  the  effect 
of  the  decision  of  the  presbytery  on  the  standing  of  the  Rev. 
Mr.  Webster,  as  a  Christian  minister,  it  is  not  my  province 
to  determine.  These  questions  are  best  understood  by  the 
ecclesiastical  bodies  themselves,  and  there  it  is  my  purpose 
to  leave  them.  But  so  far  as  it  regards  the  temporalities 
of  the  church,  it  comes  v^ithin  the  jurisdiction  of  the  civil 
tribunals  of  the  country.  In  the  judgment  of  this  court, 
the  defendants  have  seceded  from  the  associate  church,  and 
have  brought  upon  themselves  all  the  consequences  of  such 
secession,  namely,  forfeiture  of  all  the  interests  which  they 
have  heretofore  had  in  the  temporalities  of  the  church.  I 
cannot  agree  that  they  have  adhered  to  the  religious  prin- 
ciples agreed  to  at  Pequa,  because  one  of  the  fundamental 
principles  of  the  declaration  and  testimony  is,  that  presby- 
terial  government,  consisting  of  sessions,  presbyteries  and 
synods,  is  of  divine  institution,  and  as  such  entitled  to  obe- 
dience, reverence  and  respect;  and  the  defendants  have  re- 
pudiated, trampled  on,  and  despised  the  jurisdiction  and 
sentence  of  their  court  appointed  to  try,  and  who  did  try, 
and  convict  one  of  the  defendants  of  divers  grave  and 
serious  charges,  alleged  and  proved  against  him. 

On  the  whole  case,  the  court  are  of  opinion,  and  do 
decree,  that  the  defendants  do  and  shall  permit  clergymen 
in  good  standing,  and  full  communion  with  the  associate 
presbytery  of  Philadelphia,  and  the  associate  synod  of 
North  America,  and  who  adhere  to  the  principles  of  faith, 
discipline,  and  government  of  said  associate  church,  to 
preach,  teach,  and  administer  divine  ordinances,  according 
to  the  estabhshed  and  received  doctrines  of  said  church,  to 
the  first  associate  congregation   of  Philadelphia,  in   the 
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church  edifice  in  Walnut  street,  between  Fourth  and  Fifth 
streets,  in  the  city  of  Philadelphia ;  and  that  the  trustees, 
defendants,  viz.,  said  M^Gonegal,  Skilton,  Donnelly,  Auld, 
Totten,  and  Smith,  do  and  shall  appropriate  the  funds,  pro- 
perty, and  effects  of  said  congregation,  and  said  corporation, 
defendant,  to  the  support  and  maintenance  of  such  preaching, 
teaching,  and  ministration,  and  none  other;  and  that  the 
said  trustees  and  the  said  Webster  do  account  for  the  said 
property,  funds  and  effects,  and  the  proceeds  and  income 
thereof,  since  the  twelfth  day  of  November,  1845.  And  it 
is  ordered  that  it  be  referred  to  a  master  to  take  an  ac- 
count, &c.  And  for  the  better  taking  of  the  said  account, 
and  discovery  of  the  matters  aforesaid,  the  parties  are  to 
produce  before  the  said  master  upon  oath,  all  deeds,  books, 
and  writings  in  their  possession  or  power  relating  thereto, 
and  are  to  be  examined  upon  interrogatories  as  the  said 
master  shall  direct,  who  in  taking  said  account  is  to  make 
unto  the  parties  all  just  allowances.  That  the  said  M^Go- 
negal,  Skilton,  Donnelly,  Auld,  Totten,  and  Smith  be  re- 
moved from  the  office  of  trustees  of  said  congregation,  and 
that  they,  and  each  of  them,  deliver  to  the  trustees  to  be 
elected  in  their  place  by  the  said  congregation,  in  pursuance 
of  the  charter  of  said  church,  all  and  singular,  the  books, 
property,  and  effects  of  said  associate  congregation.  That 
the  said  Webster  be,  and  he  hereby  is  enjoined  and  re- 
strained from  preaching,  teaching,  or  in  any  manner  offi- 
ciating as  pastor  or  minister  in  said  church  edifice  of  snid 
first  associate  congregation  of  Philadelphia,  and  from  in- 
termeddling in  any  manner  with  the  spiritualities  and  tem- 
poralities of  the  same, — and  that  the  said  trustees,  M'Go- 
negal,  Skilton,  Donnelly,  Auld,  Totten,  and  Smith,  and  the 
said  James  Auld,  Samuel  Fulton,  John  M^Elwee,  Robert 
Lamberton,  Samuel  Wilson,  John  Wright  and  Thomas 
Sharkey,  ruling  elders,  be  and  they  are  hereby  restrained 
and  enjoined  from  permitting  said  Webster  to  preach,  teach, 
or  in  any  manner  to  administer  divine  ordinances  in  said 


^ 


262  COURT  OF  NISI  PRiaS, 

[  Skilton  V.  Webster.  ] 

church  edifice,  and  from  appropriating  or  in  any  manner 
disposing  of  the  funds,  property  or  effects  of  said  congre- 
gation and  corporation,  for  any  other  purpose  or  object 
than  that  of  the  support  and  maintenance  of  a  pastor  or 
minister  in  regular  standing,  and  in  full  communion  with 
said  associate  presbytery  of  Philadelphia,  and  said  associate 
synod  of  North  America,  duly  called,  settled  and  inducted 
as  pastor  of  said  congregation,  according  to  the  rules  and 
principles  of  faith  and  practice,  discipline  and  government, 
of  said  associate  church.  And  further,  that  said  defendants 
be  restrained  and  enjoined  from  preventing  or  in  any  man- 
ner interfering  with  the  occupation  of  said  church  edifice, 
by  the  complainants  or  other  members  of  said  congre- 
gation, adhering  to  the  said  associate  presbytery  and 
synod,  for  the  purpose  of  having  divine  ordinances  ad- 
ministered therein,  according  to  the  principles  of  faith  and 
practice,  discipline  and  government,  of  said  associate  church. 
And  that  the  said  defendants  pay  the  costs  of  this  suit,  to 
be  taxed  by  the  clerk.* 

*  In  the  methodist  episcopal  ohorch,  the  eleotion  and  ordination  of  the 
priesthood  by  the  general  or  annual  conference,  the  ordination  of  them  by 
laying  on  of  hands  by  a  bishop  and  elders,  and  the  fixing  of  their  appoint- 
ments by  the  bishop,  are  cardinal  points^the  last  a  distinct! re  one — it  is 
the  rock  on  which  the  church  is  founded :  hcneey  where  a  charter  was  granted 
to  a  congregation  represented  by  trustees,  recognising  their  connexion  with 
that  church;  an  amendment  to  the  charter  whose  object  was  obscure,  was 
construed  not  to  give  to  the  trustees  of  the  congregation  the  right  of  electing 
the  elder  in  charge,  the  effect  of  which  would  have  been  to  riolate  the  fan> 
damental  articles  of  the  discipline  of  the  church  to  which  the  congregation 
professed  to  adhere,  especially  as  there  had  been  a  usage  of  thirty  years  in 
accordance  with  the  discipline.  Com,  v.  QymUh,  1  Harris  288. 
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Towar  v.  Barrington  et  al. 

[March  15,  1851.] 

To  aroid  a  deed,  as  fraudalent,  under  the  statute  of  13  Eliz.  ch.  5,  it  mast 
be  shown  that  both  parties  to  it  intended  the  forbidden  fraud. 

An  assignment  for  the  benefit  of  creditors  is  not  fraudulent  in  consequence 
of  the  assignors  having  previously  confessed  a  judgment  in  trust  for  all 
their  creditors  except  the  complainant,  upon  which  an  execution  had  been 
issued  and  levied  before  the  making  of  the  assignment. 

A  chancellor  will  not  exercise  his  discretion  in  giving  effect  to  executory 
agreements,  in  detriment  of  the  rights  of  innocent  third  persons,  without 
notice. 

Therefore,  an  agreement  with  a  creditor  not  to  assign,  encumber  or  dispose 
of  the  debtor's  personal  property  in  any  manner,  to  the  prejudice  of  the 
creditor,  and  that  every  such  assignment  shall  be  void  as  to  him,  will  not 
be  enforced  in  equity,  when  the  rights  of  other  creditors  without  notice 
have  intervened. 

The  levying  of  an  execution  operates  to  vest  an  interest  in  the  sheriff,  suffi- 
cient to  enable  him  to  pursue  the  goods  levied  in  the  hands  of  a  trespasser; 
but,  until  sold,  the  property  of  the  judgment  debtor  is  not  wholly  divested; 
it  remains  in  him,  subject  to  the  levy,  and  is  at  his  disposal,  burdened 
with  the  encumbrance. 

A  judgment  confessed  by  a  firm  to  secure  sundry  partnership  creditors,  is  not 
fraudulent,  because  among  the  debts  secured,  are  sums  owing  by  the  firm 
to  the  individual  partners  as  executors  or  administrators. 

Neither  the  common  law  nor  the  statute  of  13  Eliz.  prohibit  an  insolvent 
from  preferring  one  creditor  before  another  by  a  confession  of  judgment. 

But  since  the  passage  of  the  act  of  16th  April,  1849,  such  preference,  by  a 
confession  of  judgment,  is  fraudulent  and  void,  as  against  a  subsequent 
assignee  for  the  benefit  of  creditors;  and  a  court  of  equity,  in  such  case, 
being  in  possession  of  the  whole  subject,  by  the  filing  of  a  creditor's  bill, 
will  compel  all  the  creditors  to  come  in  under  the  assignment. 

In  Equity.  Motion  for  special  injunction.  This  was 
a  bill  in  equity  filed  by  Alexander  Towar  against  Edmond 
Barrington,  George  D.  Haswell,  Mary  Ann  Haswell  and 
Thomas  Bell,  setting  forth  that  the  complainant,  being  a 
bookseller  and  stationer,  in  Philadelphia  and  New  Orleans, 
on  or  about  the  26th  May,  1838,  sold  out  his  stock  in 
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Philadelphia,  to  the  firm  of  Hasvvell,  Barrington  &  Has- 
well,  (then  consisting  of  John  J.  Haswell,  since  deceased, 
and  the  said  E.  Barrington  and  G.  D.  Haswell)  and  took 
from  them  a  bond  and  warrant  of  attorrfby  in  the  penal 
sum  of  $25,000,  which,  in  an  agreement  between  the  par- 
tics,  of  the  same  date,  was  declared  to  be  given  to  secure 
the  payment  of  the  said  purchase,  and  of  certain  notes 
advanced  for  their  accommodation,  &c.  The  agreement 
also  provided,  that  the  said  obligors  shofild  not  assign^  or  in 
any  uxiy  dispose  of  their  stock  or  ^ects  to  any  person  or  cre^ 
ditor  in  prejudice  (f  said  Towar^  and  that  every  such  assign^ 
ment  or  transfer  should  be  void  as  to  him.  That,  afterwards, 
about  the  13th  August,  1839,  he  sold  his  New  Orleans 
stock  to  the  same  firm,  who  also  assumed  the  payment  of 
all  the  debts  due  by  the  complainant,  arising  out  of  the 
New  Orleans  business,  and  executed  to  him  two  bonds  and 
warrants  of  attorney,  one  in  $20,000,  conditioned  for  the 
payment  of  $10,000,  the  amount  of  the  purchase  money; 
and  another  in  $34,000,  conditioned  for  the  payment  of 
$17,000,  to  secure  performance  of  the  covenant  by  the 
obligors,  to  pay  the  debts  and  liabilities  of  the  complainant. 
Simultaneously  with  these  last  bonds  and  warrants,  an 
agreement  was  executed,  declaring  the  purpose  for  which 
they  were  given,  and  containing  provisions  similar  to  those 
in  the  agreement  of  26th  May,  1838;  with  the  further  pro- 
viso, that  Mr.  Towar  should  at  all  times  have  the  right  to 
inspect  the  books  and  accounts  of  the  obligors.  That 
on  the  1st  November,  1839,  Haswell,  Barrington  &  Has- 
well executed  articles  of  copartnership,  wherein  it  was  sti- 
pulated that  neither  of  the  said  parties  should  use  the  notes 
or  paper  of  the  firm  for  their  private  responsibilities,  or  in 
their  individual  capacity  engage  in  any  contract,  dz;c.,  that 
could,  in  the  remotest  degree,  prejudice  the  interests  of  the 
firm.  That  on  the  3d  September,  1840,  another  agree- 
ment was  executed  between  the  parties,  which,  after  re- 
citing the  inability  of  the  firm  to  comply  with  their  engage- 
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ments  with  the  complainant,  provided,  that  he  should  be  at 
liberty  at  any  time  to  enter  up  judgment  on  his  bonds 
and  to  issue  execution  thereon ;  and  fixed  the  amount  then 
due  to  him  at  $43,600,21. 

The  bill  then  set  forth  that  by  an  agreement  dated  the 
21  St  July,  1841,  John  J,  Haswell  withdrew  from  the  firm; 
and  the  remaining  partners  promised  and  agreed  with 
complainant,  that  they  would  not  give  any  judgment  or  other 
lien  on  their  joint  property  or  stock  in  trade  that  voould  be  prior 
or  detrimental  to  the  claim  of  the  complainant.  That  on  the 
10th  April,  1844,  Barrington  &  Haswell  gave  to  the  com- 
plainant an  additional  bond  and  warrant  of  attorney  in 
$16,000,  conditioned  for  the  payment  of  $8,000,  with  in- 
terest at  five  per  cent.  That  on  the  7th  March,  1846, 
John  J.  Haswell  departed  this  life,  and  George  D.  Haswell 
obtained  letters  testamentary  as  executor  of  his  estate. 
That  at  the  time  of  exhibiting  this  bill,  the  amount  due  to 
complainant  was  $26,000.  That,  on  the  21st  October, 
1850,  the  said  Barrington  dz;  Haswell,  being  largely  in- 
debted to  other  persons,  and  being  insolvent  both  indivi- 
dually and  as  a  firm,  in  violation  of  their  agreements  with 
complainant,  and  with  intent  to  evade  the  provisions  of  the 
acts  of  17th  April,  1843,  and  of  16th  April,  1849,  executed 
a  bond  and  warrant  of  attorney  to  Mary  Ann  Haswell,  the 
widow  of  John  J.  Haswell,  in  $19,425,82,  conditioned  for 
the  payment  of  $9,712,91,  upon  which  judgment  was  en- 
tered in  the  ofiGice  of  the  prothonotary  of  the  supreme  court, 
and  a  feri  facias  immediately  issued  thereon,  by  virtue  of 
which  the  sheriff  had  levied  on  all  the  personal  property  of 
the  defendants.  That  no  debt  was  then  due  by  the  said 
firm  to  Mary  Ann  Haswell.  That  on  the  21st  October, 
1850,  Barrington  &  Haswell  executed  to  Thomas  Bell  a 
general  assignment  in  trust  for  all  their  creditors,  without 
preference.  Wherefore,  the  complainant  prayed,  inter  alia^ 
that  Mary  Ann  Haswell  might  be  restrained  from  proceed- 
ing upon  her  said  execution,  and  that  the  levy  might  be  set 
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aside^  and  that  Thomas  Bell  might  be  restrained  from  pro* 
ceeding  under  the  assignment,  and  that  the  same  might  be 
set  aside  and  avoided. 

The  defendp.nts,  in  their  several  answers,  admitted  the 
execution  of  the  instruments  recited  in  the  bill;  but  averred 
that  the  bond  and  warrant  of  attorney  to  Mary  Ann  Has- 
well  were,  bon&  fide^  given  to  secure  debts  justly  due ;  that 
at  the  time  of  their  execution,  Mary  Ann  Haswell  executed 
a  declaration  of  trust,  annexed  to  the  warrant  of  attorney, 
wherein  she  declared  that  she  held  said  bond  and  warrant 
of*  attorney  in  trust  for  herself,  and  certain  other  specified 
creditors  of  Barrington  &  Haswell,  they  being  all  the  cre- 
ditors of  the  said  firm,  excepi  the  complainant.  Among  the 
list  of  creditors  are  the  names  of  the  assignors  as  executors 
respectively  of  the  estates  of  J.  J.  Haswell  and  Michael 
Connor.  The  answers  averred,  that  these  debts  were  justly 
due,  and  that  the  indebtedness  to  Mary  Ann  Haswell  ap- 
peared on  their  books,  to  which  complainant  had  access; 
that  the  bond  and  warrant  of  attorney  were  not  given  to 
Mary  Ann  Haswell  in  fraud  of  creditors  or  of  the  acts  of 
assembly.  That  the  bonds  and  warrants,  and  agreements 
formerly  given  to  Mr.  Towar  had,  at  his  special  instance 
and  request,  always  been  kept  concealed  from  the  other 
creditors,  who,  in  entire  ignorance  thereof,  had  given  them 
credit..  Mrs.  Haswell  and  Mr.  Bell  denied  all  knowledge 
of  the  bonds  and  agreements  with  Towar.  Mrs.  Haswell 
further  denied  that,  when  she  received  the  bond  and  war- 
rant of  attorney,  she  knew  of  the  insolvency  of  the  obligors, 
or  had  the  least  reason  to  suppose  they  intended  to  make 
an  assignment.  Mr.  Bell  likewise  positively  denied  that  at 
the  time  when  the  assignment  was  executed,  he  had  any 
knowledge  of  the  bond  which  had  been  given  to  Mrs. 
Haswell. 

The  complainant  also  obtained,  on  the  common  law  side 
of  the  court,  a  rule  to  show  cause  why  the  execution  in 
favour  of  Mrs.  Haswell  should  not  be  set  aside ;  in  support 
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of  which  depositions  were  taken,  which  in  no  respect  con- 
flicted with  the  statements  in  the  defendants'  answers.  The 
motion  for  a  special  injunction,  and  rule  to  show  cause, 
were  argued  together. 

H.  M.  Phillips  and  Perkins,  for  complainant,  contended, 
that  the  judgment  in  favour  of  Mrs.  Haswell  was  void  as 
against  complainant,  in  law  and  in  fact.  It  is  void  in  fact, 
because  confessed  to  prefer  the  obligors;  Irwin  y.  Keen, 
3  Wh.  347.  It  is  void  in  law,  because  in  violation  of  the 
statute  of  13th  Eliz.,  and  the  14th  sect,  of  the  act  of  16th 
April,  1849,  (Pamph.  p.  664;)  Hart  v.  M'Farland,  1  Har* 
ris  182.  It  was  intended,  by  the  acts  of  1843  and  1849,  to 
prevent  preferences  by  an  insolvent,  in  any  manner;  the 
decisions  in  BkJcey*8  Appeal,  7  Barr  449,  and  Lea^s  Appeal, 
9  Barr  504,  occasioned  the  change  in  the  law  made  by  the 
act  of  1849.  The  assignment  is  void  because  fraudulent 
in  fact;  the  transactions  show  the  intention  of  the  assign- 
ors to  prefer  all  their  creditors,  except  complainant,  and 
the  assignment  thus  operating  only  to  hinder  and  delay 
hinii  is  clearly  within  the  statute  of  Eliz.  It  was  intended 
to  reach  the  surplus  after  payment  of  the  judgment.  But 
the  agreement  with  complainant  prevents  the  assignors 
from  making  either  judgment  or  assignment  to  his  preju- 
dice. An  assignee  in  trust  for  creditors  stands  in  the 
shoes  of  his  assignor:  he  is  not  a  bond  fide  purchaser. 
Pierce  v.  M^Keekan,  3  W.  &  S,  283 ;  Luckenbach  v.  Brick* 
enstein,  5  W.  &  S.  149 ;  Vandyke  v.  Christ,  7  W.  &  S.  373; 
Wilson^ 8  Accounts,  4  Barr  430;  Ludwig  v.  Highley,  5  Barr 
132.  By  the  confession  of  judgment  and  execution  levied, 
the  property  passed  out  of  the  debtors,  and  they  had 
either  nothing  to  assign,  or  only  the  surplus,  after  payment 
of  the  judgment.  This  goes  to  establish  the  frauds  com- 
plained of;  and  the  law  makes  such  transactions  fraudu- 
lent, per  se;  Seal  v.  Duffy,  4  Barr  274. 


258  COURT  OF  NISI  PRIUS, 

[Towar  v.  Barriogton.] 

R.  K.  Scott  and  C.  Fallon^  for  M.  A.  Haswell  and  Bar- 
rington  &  Haswell;  and  /•  Fallon^  for  Bell — The  answers 
are  to  be  taken  as  verity,  no  evidence  having  been  taken 
to  contradict  them;  especially  as  they  are  responsive  to 
the  charges  in  the  bill;  1  Sm.  Ch.  Pr.  271,  272,  and  notes; 
8  Ves.  35;  4  Paige  111 ;  5  Paige  112;  6  Paige  295;  1  Sm. 
Ch.  Pr.  596, 601.    The  bond  and  warrant,  and  assignment 
are  alleged  to  be  entirely  separate  and  distinct  transactions. 
Every  single  allegation  upon  which  complainant  asks  for 
equitable  relief,  is  positively  and  distinctly  denied  by  all  the 
defendants,  with  the  single  exception  of  the  execution  and  de- 
livery of  the  several  instruments  to  Towar,  as  to  which  de- 
fendants deny  all  knowledge  until  after  the  bond  to  Mrs.  Has* 
well  and  the  assignment  to  Mr.  Bell  were  executed.    Even 
|ind  Barringt on  &  Haswell  designed  a  fraud,  the  other  parties, 
having  had  no  notice,  cannot  be  affected  by  it;  Magniac  v. 
Thompson^  7  Peters  348, 360.    The  bond  in  no  way  enured 
to  the  benefit  of  the  obligors  except  in  a  representative 
capacity ;  and  where  two  rights  meet  in  the  same  person, 
they  are  to  be  viewed  as  if  they  existed  in  diflferent  per- 
sons; Allisoti  V.  Wilson^  13  S.  &  R.  333;  Prevost  v.  Gratz, 
1   P.  C.  C.  373;  Marshall  v.  Hof,  1  Watts  440;  Petrie 
V.  C/arAr,  11  S.  &  R.  377 ;   Appleton  v.  Donaldson^  3  Barr 
387;   Depau   v.    Waddington,   6  Wh.   220.      The  cases 
of  Irwin  v.  Keen  and  Hart  v.  M^Farland,  cited  for  com- 
plainant, do  not  apply;  those  were  cases  of  actual  fraud. 
Barrington  &  Haswell  have  denied  their  insolvency  and  all 
intent  to  evade  the  provisions  of  the  acts  of  1843  and 
1849.    In  order  to  avoid  the  assignment  as  to  Bell,  he 
must  have  participated  in,  or  have  had  knowledge  of,  the 
intended   fraud;    Magniac  v.   Thompsmj  7   Peters  361; 
Mackie  v.  Cairns^  I  Hopk.  Ch.  373.   It  cannot  be  pretended 
that  the  agreement  of  1838  actually  vested  an  interest  or 
estate  in  the  debtors'  effects  in  the  complainant ;  and  to  say 
that  innocent  creditors,  selling  their  goods  in  entire  igno- 
rance of  such  an  agreement,  are  to  be  affected  by  it,  in 
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order  that  their  goods  might  be  drawn  into  the  vortex  of 
the  trust,  is  to  rely  on  a  fraud  .too  gross  to  require  more 
than  an  exposure.  The  cases  cited  for  the  complainant 
are  wholly  inapplicable.  The  bond  and  warrant  to  Mrs. 
Haswell  do  not  constitute  an  assignment  of  the  estate, 
which  remained  m  the  debtors,  subject  to  the  levy,  which 
was  not  their  act;  and  this  distinguishes  the  case  from 
Seal  V.  Duffy^  a  distinction  recognised  in  Blakey^s  Appeal^ 
7  Barr  449. 

The  opinion  of  the  court  was  delivered  by 

Bbll,  J. — I  am  unable  to  recognise  any  ground,  presented 
by  the  pleadings  and  proofs,  upon  which  the  assignment 
made  by  Barrington  &  Haswell  to  Bell,  can  be  successfully 
impeached.  True,  objections  have  been  presented,  but  in 
my  apprehension,  none  of  them  are  sustainable. 

The  first  is,  that  it  is  void  under  the  statute  of  Elizabeth, 
as  operating  to  hinder  and  delay  the  creditors  of  the  as- 
signors. Regarded  generally,  it  operates  no  further  to 
delay  creditors  than  all  similar  assignments  made  by  per- 
sons in  insolvent  circumstances.  And  yet  these  have 
never  been  esteemed  as  falling  within  the  purview  of  the 
statute  making  fraudulent  conveyances  void.  On  the  con- 
trary, they  are  viewed  as  a  means  of  effecting  a  distribution 
of  the  debtor's  property  among  his  creditors,  in  satisfaction 
of  their  several  claims,  and  this  in  furtherance  of  a  duty 
incumbent  upon  him.  Where  even  a  preference  was  given, 
by  these  instruments,  to  one  creditor  or  class  of  creditors, 
before  another,  it  was  held  not  to  be  fraudulent,  either  at 
common  law,  or  under  the  statute,  and  it  required  the  in- 
tervention of  the  legislature  to  make  it  so. 

But  it  is  said  the  assignment  before  us  stands  upon 
ground  peculiar  to  itself:  that  it  must  be  considered  in  con- 
nexion with  the  judgment  confessed  to  Mrs.  Haswell,  in 
trust  for  all  the  creditors  of  the  assignors  except  the  com- 
plainant, and  so  considered  it  exhibits  a  clear  intention  by 
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them  to  delay  him,  in  favour  of  all  others.    This  position 
is  deduced  from  the  assumption  that  the  assignment,  not- 
withstanding the  comprehensiveness  of  its  terms,  was  in- 
tended to  cover  only  the  surplus  remaining  after  payment 
of  the  Haswell  judgment.    I  find  no  warrant  for  this  as- 
sumption, either  in  the  language  of  the  instrument  itself,  in 
the  circumstances  attending  the  transaction,  or  in  the  an- 
swers of  the  defendants,  which,  as  the  case  stands,  must 
be  accepted  as  true.    The  assignment  purports  to  convey 
all  the  estate  and  effects  of  the  grantors,  for  the  benefit  of 
all  the  creditors,  equally,  and  the  mere  fact  of  the  prior 
confession  of  judgment  could  not  interfere  with  its  legal 
operation,  inasmuch  as  that  judgment  conveyed  no  interest 
in  the  property  of  the  defendants,  nor  constituted  a  lien 
upon  it.    There  is,  therefore,  nothing  in  this  fact,  standing 
alone,  showing  an  intent  by  the  assignors  to  postpone  the 
complainant;  and  they  swear  they  entertained  no  such  in- 
tent.   Besides  to  avoid  a  deed,  under  the  statute  of  Eliza- 
beth, it  must  be  shown  that  both  parties  to  it  intended  the 
forbidden  fraud.    This  is  clear  from  the  cases  of  Magniac  v. 
7%om/?son,7  Peters'  R.361,  and  Mackis  v.  Cairns^  1  Hopk. 
Ch.  373.    Now,  it  is  evident,  the  confession  of  the  judg- 
ment and  the  execution  of  the  assignment  were  distinct 
and  independent  transactions.    Mr.  Bell  says,  he  had  no 
knowledge  whatever  of  the  judgment  until  after  the  assign- 
ment was  made,  and  Mrs.  Haswell  avers,  she  knew  of  no 
intention  to  make  an  assignment,  when  the  bond  and  war- 
rant to  confess  judgment  was  executed  to  her.    If,  then, 
such  a  fraudulent  intent  as  is  now  imputed  to  the  assignors 
had  existence,  it  is  clear  neither  the  judgment  creditor  nor 
assignee  participated  in  it.    There  is,  consequently,  nothing 
in  this  feature  of  the  case,  to  withdraw  it  from  the  general 
principles  applicable  to  such  assignments. 

It  is,  secondly,  urged  that,  as  against  the  complainant, 
the  assignment  is  void  by  force  of  the  assignors'  agree- 
ments that  ^  Haswell,  Barrington  &  Haswell  would  not  give 
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any  judgment  or  other  lien  on  their  joint  property  or  stock 
in  trade,  that  would  be  prior  or  detrimental  to  the  claim  of 
the  said  Alexander  Towar/'  or  ^that  the  said  obligors 
would  not  assign,  or  in  any  way  dispose  of  their  stock  or 
effects  to  any  person  or  creditor  in  prejudice  of  said  Towar, 
and  that  every  such  assignment  or  transfer  should  be  void 
as  to  him.'^  These  agreements  were  carried  in  Mr. 
Towar's  pockets  for  several  years,  in  purposed  secrecy, 
while  the  debtors  were  permitted  to  trade  with  the  world 
as  if  they  had  been  free  men,  unencumbered.  During  this 
interval  the  very  debts  which  the  assignment  is  intended  to 
cover,  were  created,  bond  fide^  in  the  usual  course  of  busi- 
ness, with  the  ostensible  owners  of  the  stock  and  effects, 
now  claimed  to  be  exclusively  applicable  to  the  payment 
of  Towar's  debt.  Surely,  under  these  circumstances,  such 
secret  agreements  ought  not  to  be  permitted  to  work  an 
effect  so  unjust  as  that  now  claimed  for  them.  Without 
precedent  authority,  I  should  be  prepared  to  say,  that  setting 
them  up  after  the  lapse  of  years,  in  bar  of.  innocent  creditors, 
who  acted  in  entire  ignorance  of  them,  more  especially 
where  it  appears  the  secrecy  was  of  set  purpose  to  give  the 
debtors  a  false  credit,  involves  something  so  like  fraud  that 
no  judge  could  give  his  sanction  to  it.  But  I  am  relieved 
from  simple  dependence  on  my  own  impressions  by  the 
principle,  authoritatively  settled,  that  a  chancellor  will 
never  exercise  his  discretion  in  giving  effect  to  executory 
agreements,  in  detriment  of  the  rights  of  innocent  third 
persons,  without  notice;  a  principle  which  is  illustrated  by 
Orhy  V.  Trigg^  9  Mod.  2,  3,  where  a  covenant  to  let  a 
mortgagee  have  the  estate  in  case  it  was  to  be  sold,  was 
not  allowed  to  affect  an  intervening  purchaser,  without 
notice.  I  refer  to  this  case,  because  it  is  cited,  with  appro- 
bation, by  the  present  chief  justice,  in  an  able  opinion  deli- 
vered by  him  in  The  Insurance  Company  of  North  America  v. 
The  Union  Canal  Company^  2  Penn.  L.  J.  65,  (an/c,  53)  where, 
also,  the  principle  I  have  noted  was  acted  on.    Though 
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an  assignor  is  a  volunteer,  and  not  a  parchaser  for  value, 
yet  he  is,  as  was  ruled  in  Seal  v.  Duffy ^  4  Barr  274,  a  trus- 
tee for  the  creditors,  and  I  see  not  why  they  may  not  en- 
force their  rights,  if  they  choose  to  do  so,  through  him. 

It  is,  however,  further  contended,  that  by  the  confession 
of  judgment,  and  execution  forthwith  issued,  the  property 
had  passed  out  of  the  debtors,  and  they  had  either,  first, 
nothing  to  assign,  the  goods  belonging  to  the  sheriff  by 
virtue  of  his  levy ;  or,  secondly,  only  the  surplus,  after  pay- 
ment of  the  amount  of  the  judgment.  The  latter  portion 
of  this  proposition  has  been  already  answered,  at  least  in 
part,  and  this  conveys,  also,  a  partial  answer  to  the  first 
branch  of  the  proposition.  The  bond  and  warrant  to  Mrs. 
Haswell,  and  the  entry  of  judgment  thereon,  as  already  in- 
timated, transferred  no  property  in  the  debtors'  goods  and 
effects,  subsequently  assigned.  The  execution  afterwards 
issued  was  the  work  of  the  creditor,  not  of  the  debtors.  It 
is  true,  it  operated  to  vest  an  interest  in  the  sheriff,  suffi- 
cient to  enable  hin^  to  pursue  the  goods  levied,  in  the  hands 
of  a  trespasser.  But,  until  sold,  the  property  of  the  judg- 
ment debtors  was  not  wholly  divested.  It  remained  in 
them  subject  to  the  levy,  and  was  at  their  disposal,  bur- 
dened with  the  encumbrance.  Upon  payment  of  the  ex- 
ecution or  the  withdrawal  of  the  levy,  the  alienee  holds  the 
goods  altogether  free  of  the  lien,  and  has  a  plenary  property 
in  them,  by  virtue  of  the  transfer,  without  more.  In  fact, 
what  is  usually  called  property  in  the  sheriff  is  a  qualified 
interest,  depending  on  the  levy.  That  being  gone,  all 
semblance  of  property  is  gone  with  it.  It  results,  then,  in 
this;  if  the  judgment  and  levy  be  good,  the  execution 
creditor  has  a  claim  upon  the  proceeds  of  the  goods  levied, 
superior  to  either  the  assignee  or  the  plaintiff  in  the  present 
proceeding.  If  the  levy  be  withdrawn,  or  for  any  cause, 
be  found  insufficient,  the  property  assigned  passes  to  the 
assignee,  free  of  encumbrance.  Now  the  complainant  avers 
the  illegality  of  the  levy,  and  if  upon  any  ground  advanced 
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by  him,  which  does  not  impute  fraud  to  the  assignee,  it  be 
set  aside,  it  is  difficuU  to  perceive  how  the  complainant 
can  be  permitted  to  set  it  up  as  sufficient  to  intercept  the 
transfer  of  the  property  to  the  assignee,  even  if  such  were 
otherwise  its  legal  effect.  But,  as  already  said,  it  works 
no  such  consequence.  An  execution  and  levy  is  entirely 
compatible  with  a  continued  property  in  the  debtor,  suffi- 
cient, at  least,  for  every  purpose  of  sale  and  transfer. 
There  is  nothing  in  Seal  v.  I>i(^  impeaching  this  view. 
That  was  the  case  of  a  fair  assignment,  good  against  the 
assignor  and  acquiescing  creditors,  to  pass  the  property  of 
the  things  assigned.  It  is  upon  this  distinct  ground  that 
decision  proceeds.  The  difference  is,  that  here  the  levy 
does  not  pass  the  property. 

From  what  has  been  said,  it  will  be  perceived  I  am  of 
opinion  the  assignment  to  Bell  is  operative  to  vest  the  pro- 
perty assigned  in  the  assignee,  for  the  equal  benefit  of  all 
the  creditors.  He  will,  consequently,  so  take  unless  the 
prior  levy  and  a  sale  under  it  should  be  found  sufficient  to 
prevent  this.  It  would  seem,  therefore,  to  be  the  business 
of  the  assignee,  as  the  representative  of  all  the  creditors, 
to  contest  that  levy,  and  he  has,  in  fact,  offered  to  do  so, 
provided  the  now  plaintiff,  recognising  the  assignment  as 
valid,  desires  it.  The  plaintiff  declines  the  condition,  under 
the  idea  that  both  the  execution  and  assignment  are  void 
as  to  him.  We  have  seen  that,  with  regard  to  the  assign- 
ment, this  is  an  error.  Yet  I  do  not  perceive  why  he  may 
not  be  permitted  to  contest  the  first  levy,  as  one  having  an 
interest  under  the  assignment.  But  in  doing  so  he  must 
be  regarded  as  standing  upon  the  assignment,  and  claiming 
the  benefit  of  its  legal  operation. 

He  attacks  the  judgment  and  execution  on  three  distinct 
I  grounds.     1.  As  fraudulent  in  fact.    2.  As  fraudulent  in 

{  law,  under  the  statute  of  Elizabeth.    3.  As  being  so  under 

I  our  several  acts  of  assembly  regulating  this  subject. 

i  1.  By  the  bill,  it  is  averred  the  judgment  was  collusively 
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entered,  and  with  a  yiew  to  defeat  creditors,  do  debt 
being,  in  fact,  due  to  Mrs.  HaawelK  The  answers  and 
exhibits,  however,  fully  disprove  this  allegation,  and  it  is 
now  abandoned.  The  averoj^nt  of  actual  fraud  is,  there- 
fore, left  to  rest  solely  on  the  fact  that  among  the  debts 
proposed  to  be  secured  by  this  judgment,  there  are  two 
represented  by  the  defendants  themselves;  one  of  these 
being  due  to  George  D.  Haswell,  as  executor  of  the  estate 
of  John  J.  Haswell,  deceased,  and  the  other  to  Edmond 
Harrington,  as  administrator  of  the  estate  of  Michael 
Connor.  Now  it  is  undoubtedly  true  that  an  attempt  by  a 
failing  debtor  to  reserve  an  interest  to  himself,  under  colour 
of  a  transaction  purporting  to  be  for  the  benefit  of  his 
creditors,  or  any  of  them,  avoids  the  whole  transaction, 
whether  this  be  by  way  of  assignment  or  confession  of 
judgment.  This  is  the  doctrine  of  Inmn  v.  KeeUf  3  Wh, 
247,  and  Hart  v.  M'FarUmd,  1  Harris  182.  And  it  is  based 
on  the  evidence  afforded  of  an  intention  to  commit  an 
actual  fraud.  But  there  is  no  such  feature,  in  the  case 
before  me.  It  is  in  uncontradicted  evidence  that  the 
several  sums  for  which  the  judgment  is  a  security  to  Has* 
well  &  Barrington,  were  received  by  them  in  their  respec- 
tive characters  of  executor  and  administrator,  and  by  them 
invested  in  the  business  of  the  firm  of  which  they  were 
members,  the  firm  having  full  knowledge  of  that  fact. 
Under  such  circumstances,  I  think,,  equity  would  follow 
the  fund  in  the  hands  of  the  debtors,  and  if  so,  there  is  no 
rule  which  would  prevent  the  debtor  from  securing  it  him- 
self. But  on  another  ground,  this  part  of  the  transaction 
is  sustainable.  ^^  It  is  a  maxim,  that  where  two  rights 
meet  in  the  same  person,  they  are  viewed  as  if  they  existed 
in  different  persons.''  Allison  v.  Wilson^  13  S.  &  R.  333; 
Pettie  V.  Clarke  11  S.  &  R.  377 ;  Depau  v.  Waddingianj 
6  Wh.  220.  The  law  treats  them  as  distinct  individuals. 
Now  here  were  debts  due  from  Barrington  &  Haswell,  as 
traders,  to  Barrington  &  Haswell,  respectively,  in  their 
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distinctive  characters  of  executor  and  administrator.  In 
the  latter  capacity,  they  arc  to  be  regarded  just  as  though 
they  were  other  natural  persons,  and,  fraud  being  out  of  the 
way,  are  entitled  to  stand  as  distinct  creditors  of  failing 
debtors.  There  is  nothing  in  the  doctrine  that  a  personal 
representative  is  vested  with  the  personal  chattels  and 
chases  in  action  of  a  decedent  which  militates  against  this. 
His  representative  character  may  always  be  averred,  where 
justice  and  propriety  require  it,  in  a  case  situate  like  the 
present. 

Secondly,  the  position  that  the  judgment  is  fraudulent  in 
law,  under  the  statute  of  Elizabeth,  is  equally  untenable. 
Neither  at  common  law,  nor  under  the  statute,  was  there 
any  principle  which  prohibited  an  insolvent  man  from  pre- 
ferring one  creditor  before  another,  by  a  confession  of 
judgment,  with  a  view  to  immediate  execution.  This  was 
so  held  in  Blakey^s  Appeal^  7  Barr  449,  even  after  our 
act  of  1843,  forbidding  preferences  in  assignments. 

But,  thirdly,  the  act  of  16th  April,  1849,  contains  a  pro' 
visOf  which,  though  most  awkwardly  constructed,  admits  of 
no  other  interpretation  than  the  manifestation  of  an  intent  to 
prohibit  even  bond  fide  judgments  and  liens  being  acquired 
against  the  property  of  an  insolvent  debtor,  with  intent  to 
give  a  preference  over  other  creditors.  This  construction, 
it  is  true,  is  by  implication,  but  it  is  a  necessary  one,  and, 
therefore,  as  strong  as  though  the  language  were  direct. 

Now,  in  the  instance  before  me,  though  the  defendants, 
Haswell  &  Barrington,  deny  by  their  answer,  an  intent  to 
prefer  the  creditors  named  in  the  declaration  of  trust, 
signed  by  Mrs.  Haswell,  and  aver  that  their  object  was, 
simply,  to  place  those  creditors  on  an  equal  footing  with 
Towar;  and  the  defendant,  Mrs.  Haswell,  denies  all  know- 
ledge of  the  debt  due  to  Towar,  when  the  bond  was  exe- 
cuted to  her;  I  cannot  shut  my  eyes  upon  the  fact  that 
when  that  bond  was  made,  an  immediate  execution  of  the 
judgment  to  be  entered  upon  it  was  in  the  contemplation 
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of  all  the  parties  to  the  transaction.  True,  this  design 
may  not  have  been  imparted  to  the  debtors  in  terms,  but 
it  is  impossible  to  believe  they  did  not  expect  it.  In  giving 
the  judgment  they  may  have  been  chiefly  actuated  by  a 
desire  to  put  their  remaining  creditors  in  a  position  as 
favourable  as  that  occupied  by  Towar,  holding  warrants  of 
attorney  to  confess  judgments.  They  may  not  have  in- 
tended to  violate  the  provisions  of  the  acts  of  1843 
and  1849,  ^^^  which  they  had  no  knowkdgey  But  they 
must  have  known  that  a  iSrst  levy  would  give  an  ad- 
vantage, and  when  they  confessed  a  judgment,  without 
stay  of  execution,  omitting  to  give  notice  thereof  to 
Towar,  in  violation  of  their  written  stipulation,  it  is  in- 
credible that  they  did  not  anticipate  an  execution,  and  the 
legal  consequences  which  flow  from  a  levy.  Indeed,  there 
is  no  attempt  at  a  denial  of  this.  The  defendants  merely 
say,  that  of  their  own  motion,  by  the  confession  of  the 
judgment,  they  did  not  place  the  general  creditors  in  a 
better  situation  than  that  enjoyed  by  Towar;  and  that  they 
had  no  intention  to  violate  the  acts,  because  they  knew 
not  of  them.  But  if  they  contemplated  putting  it  in  the 
power  of  Mrs.  Haswell,  as  the  general  representative  of 
the  other  creditors,  to  steal  a  march  upon  Towar,  or  any 
other  creditor,  it  is  enough,  though  they  never  heard  of  the 
acts  prohibiting  it.  It  is  so  even  on  the  concession  that 
Mrs.  Haswell  knew  nothing  of  Towards  debt,  for  under  our 
acts  an  intent  to  prefer  entertained  by  the  debtor  is  enough. 
Without  entering  upon  detail,  it  may  be  suflSicient  to  say 
that  looking  to  the  whole  transaction,  and  the  circum- 
stances that  surround  it,  I  have  no  doubt  that  the  proba- 
bility, nay,  almost  certainty,  of  an  immediate  execution 
was  in  the  minds  of  the  parties,  and  the  eflfect  of  it  well 
understood.  That  execution,  as  being  the  instrument  of 
preference,  is,  therefore,  within  the  purview  of  the  act  of 
1849.  To  give  due  efiect  to  that  act,  the  writ  must  be  re- 
strained.   Yet  as  this  conclusion  is  only  in  favour  of  all 
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the  creditors  represented  by  the  assignee,  the  judgment 
representing  at  the  same  time  all  the  creditors  but  Towar, 
the  injunction  against  the  execution  will  only  be  granted 
on  condition  that  Towar  also  relinquish  his  execution  and 
levy,  and  agree  to  come  in  under  the  assignment.  This  is 
the  necessary  result  of  the  recognition  of  the  assignment 
and  of  Towards  position  in  court,  as  one  protected  by  it. 

As  all  the  parties  are  before  me,  presenting  their  con- 
flicting rights,  I  am  in  possession  of  the  whole  subject,  and 
may  make  such  a  decree  as  will  quiet  the  controversy 
altogether.  This  can  only  be  done  by  compelling  all  the 
creditors  to  come  in  under  the  assignment.  An  analogous 
case- is  where  there  has  been  a  decree  for  the  distribution 
of  assets,  in  the  hands  of  a  trustee.  There,  a  court  of 
chancery  will  restrain  a  creditor,  even  though  he  be  not  a 
party  to  the  suit,  from  proceeding  at  law  for  his  own  indi- 
vidual debt.  This  it  does,  because  having  taken  the  fund 
into  its  own  hands,  it  will  administer  it  equitably,  and  not 
permit  the  trustee  to  be  pursued  at  law ;  and  an  injunction 
may  be  granted  on  the  application  of  an  executor,  heir, 
legatee  or  creditor.  This  it  does  because  it  considers  the 
decree  in  the  nature  of  a  judgment  for  all  the  creditors. 
Martin  v.  Martin^  1  Ves.  211;  Morrice  v.  Bank  of  England^ 
Cas.  Temp.  Talb.  217;  2  Bro.  P.  C.  465;  Dyer  v.  Kearsky, 
2  Mer.  482,  n;  Brooks  v.  Reynolds,  1  Bro.  Ch.  183;  2 
Swanst.  545;  3  Daniel's  Ch.  Pr.  298.  Here,  we  have 
the  assignment,  in  lieu  of  a  decree,  and  equally  efficacious; 
and  the  creditors  to  be  restrained  are  parties  before  the 
court.    It  will  be  decreed  accordingly. 

And  now,  to  wit,  March  15th,  1851,  the  complainant, 
Alexander  Towar,  having  filed  a  paper,  agreeing  that  the 
writs  of  execution  issued  by  him  against  the  defendants, 
Barrington  &  Haswell,  be  set  aside,  and  that  the  complaint 
against  Thomas  Bell  be  dismissed,  and  the  assignment  to 
said  Bell,  by  the  said  Edmond  Barrington  and  George  D. 
Haswell  be  maintained  and  established ;  it  is  ordered  and 
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decreed,  that  the  bill  be  dismissed,  so  far  as  regards  the 
defendants,  Edmojid  Barrington,  George  D.  Haswell,  and 
Thomas  Bell,  and  that  Mary  Ann  Haswell  be  enjoined  and 
restrained  from  setting  up  or  proceeding  with  the  execution 
now  outstanding  upon  her  judgment  against  said  Barrington 
&  Haswell ;  and  that  the  costs  be  paid  by  Thomas  Bell  out 
of  the  assigned  estate. 

The  rule  to  set  aside  the  execution  was  made  absolute, 
upon  the  same  terms  as  are  contained  in  the  foregoing 
decree. 
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Lockington's  Case. 

[November  23,  1813.] 

The  judges  of  the  state  courts  have  authority  to  issue  writs  of  habeas  corpus 
to  bring  up  the  bodies  of  persons  committed  to  prison  under  the  asserted 
authority  of  the  United  States. 

The  act  of  congress  of  July  6,  1798;  authorized  the  president  to  direct  the 
confinement  of  alien  enemies,  although  such  confinement  or  restraint  was 
not  for  the  purpose  of  removing  them  from  the  United  States. 

The  act  having  authorized  the  president  to  direct  the  confinement  of  alien 
enemies,  necessarily  conferred  on  him  all  the  means  to  enforce  his  orders; 
and  the  marshals  of  the  districts  were  the  proper  persons  to  execute  such 
orders. 

It  was  not  necessary  that  the  judicial  authority  should  be  called  in  to  enforce 
the  regulations  of  the  president,  in  respect  to  alien  enemies;  and  the  mar- 
shal might  act  without  such  authority. 

Habeas  Corpus,  returnable  before  the  chief  justice,  di- 
rected to  Joseph  Cornman,  keeper  of  the  debtors'  apartment 
of  the  prison  of  the  city  and  county  of  Philadelphia,  com- 
manding him  to  produce  the  body  of  Charles  Lockington, 
by  him  detained  in  prison.  The  facts  of  the  case  suffi- 
ciently appear  in  the  opinion  of  the  chief  justice. 
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The  case  was  argued  by  Mr.  Hare^  for  the  prisoner,  who 
cited  2  Inst.  57;  Magna  Charta^  c.  30;  Vattel,  b.  3,  c.  4, 
§  63;  10  Johns.  69,  117,  328;  Olmsted's  Case,  ante,  p.  9. 

Mr.  Dallas^  district  attorney  of  the  United  States,  cited 
Act  of  6th  July,  1798;  Act  of  6th  July,  1812,  §  6;  Vattel, 
b.  3,  c.  17,  §§  269,  273,  274,  276;  2  Burr.  765;  2  Bl.  Rep. 
132;  Doug.  403;  9  Johns.  239;  2  HalPs  Law  Journ.  192; 
1  Johns.  Cas.  136. 

TiLGHMAN,  C.  J. — From  the  return  to  this  writ  of  habeas 
corpus,  and  the  evidence  which  has  been  produced,  it  ap- 
pears, that  Charles  Lockington,  who  is  a  subject  of  the 
British  king,  came  into  the  United  States  before  the  decla- 
ration of  war,  and  has  never  been  naturalized.  His  busi- 
ness was  connected  with  commerce;  and  on  the  18th  of 
July,  1812,  he  reported  himself  to  John  Smith,  marshal  of 
the  district  of  Pennsylvania,  as  an  alien,  and  British  sub- 
ject. On  the  19th  of  March,  1813,  he  applied,  as  an  alien 
enemy,  for  the  marshals  passport,  to  repair  to  Lancaster, 
which  was  granted;  and,  at  his  own  request,  afterwards 
changed  to  Reading ;  in  pursuance  of  an  order  issued  from 
the  office  of  the  secretary  of  state,  by  which  all  alien  ene- 
mies (with  certain  exceptions,  not  including  the  case  of 
Mr.  Lockington)  were  directed  to  retire  to  a  place  above 
forty  miles  from  tide  water,  to  be  designated  by  the  mar- 
shal. On  the  9th  of  the  present  month,  the  marshal  found 
Mr.  Lockington  in  this  city,  in  violation  of  the  order  above 
mentioned;  upon  which  he  required  him  to  retire  to  Read- 
ing. This  being  refused  by  Mr.  Lockington,  the  marshal 
took  him  into  his  custody,  and  placed  him,  for  safe  keep- 
ing, in  the  debtors'  apartment  of  the  prison  of  the  city  and 
county  of  Philadelphia,  until  he  could  be  conveyed,  or 
would  consent  to  retire,  to  Reading,  or  should  be  dis- 
charged by  due  course  of  law.  The  reason  assigned  by 
Lockington,  for  coming  from  Reading  to  Philadelphia,  was 
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the  want  of  money  to  subsist  in  Reading;  and  he  offered 
to  return  thither,  if  the  marshal  would  furnish  him  with 
money.  War  having  been  declared  by  the  congress  of 
the  United  States,  on  the  18th  of  June,  1812,  proclamation 
of  that  event  was  made  by  the  president  on  the  day  follow- 
ing.  On  the  7th  day  of  July,  in  the  same  year,  a  notice 
was  issued  from  the  department  of  state,  and  published  in 
those  newspapers  in  which  the  laws  of  the  United  States 
are  published,  by  which  all  British  subjects  were  required 
to  make  report  of  themselves  to  the  marshals  of  the  dis- 
tricts in  which  they  resided ;  and,  at  the  same  time,  the 
several  marshals  were  directed  to  cause  the  laws  which 
relate  to  alien  enemies,  to  be  published,  in  order  that  such 
persons  might  be  informed  of  the  situation  in  which  they 
stood.  Those  laws  were  accordingly  published.  On  the 
23d  of  February,  1813,  an  order  was  issued  from  the  de- 
partment of  state,  and  published  in  the  newspapers,  by 
which  ^*  alien  enemies,  .residing  or  being  within  forty  miles 
of  tide  water,  were  required  forthwith  to  apply  to  the  mar- 
shals of  the  states  or  territories  in  which  they  respectively 
resided,  for  passports,  to  retire  to  such  places,  beyond  that 
distance  from  tide  water,  as  should  be  designated  by  the 
marshals,''  subject  to  certain  exceptions,  not  affecting  the 
present  case«  At  the  same  time,  the  several  marshals  of 
the  United  States  received  instructions  from  the  depart- 
ment of  state,  to  take  into  custody,  and  convey  to  the 
places  assigned  to  them,  all  persons  to  whom  the  said  re- 
quisition was  applicable,  and  who  did  not  immediately  con- 
form to  it.  On  the  15th  of  April,  1813,  the  several  mar- 
shals were  informed,  by  a  notice  from  the  department  of 
state,  that  the  president  had  appointed  John  Mason,  Esq., 
commissary  general  for  prisoners  of  war,  "  including  the 
superintendence  of  alien  enemies;''  and  that,  in  future,  all 
letters  and  documents  on  those  subjects  were  to  be  ad- 
dressed to  that  gentleman;  and  all  instructions  from  him 
in  relation  to  the  same,  were  to  be  obeyed,  unless  other- 
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wise  directed  from  the  department  of  state.  On  the  31st 
of  May,  1813,  a  circular  letter,  signed  by  John  Mason, 
was  addressed  to  the  several  marshals  of  the  United  States, 
and  published  in  the  newspapers.  This  letter  was  dated 
"  OflSce  of  Commissary  General  of  Prisoners,  Washington, 
May  31,  1813,^'  and  is  expressed  in  the  following  form: 
^^  The  president  being  desirous  of  defining  more  particu- 
larly, the  treatment  of  alien  enemies,  and  of  extending  as 
much  indulgence  to  them  as  may  be  compatible  with  the 
precautions  made  necessary  by  the  present  state  of  things, 
directs,  that,  in  regard  to  such  as  may  be  within  your  dis- 
trict, you  will  be  governed  by  the  following  rules.  You 
will  cause  to  be  removed,  as  heretofore  prescribed,  if  not 
already  done,  under  the  former  orders  from  the  depart- 
ment of  state,  all  who  are  not  females  or  under  eighteen 
years  of  age,  who  are  not  labourers,  mechanics  or  manu- 
facturers, arrived  in  the  country  previous  to  the  declara- 
tion of  war,  and  actually  employed  in  their  several  voca- 
tions; subject,  however,  to  the  following  modifications/^ 
Then  follow  the  modifications,  none  of  which  apply  to  Mr. 
Lockington.  These  are  all  the  facts  of  any  importance  on 
the  present  question. 

It  has  been  contended,  that  the  orders  issued  from  the 
public  offices  are  not  to  be  considered  as  the  acts  of  the 
president;  and  that,  if  they  are  his  acts,  they  are  not  au- 
thorized by  law.  Both  these  objections  shall  be  consi- 
dered ;  but  I  shall  first  advert  to  the  point,  introduced  in 
the  suggestion  filed  by  the  marshal,  which  goes  to  the 
jurisdiction  of  a  state  judge,  in  cases  like  the  present.  It 
is  supposed  that  the  state  judges  have  no  authority  to  is- 
sue a  writ  of  habeas  corpus^  because  the  power  of  declaring 
war  being  vested  in  the  congress  of  the  United  States,  all 
matters  appertaining  to  that  subject  must  be  under  their 
control;  that  congress,  if  it  had  pleased  them,  might  have 
considered  alien  enemies  as  prisoners  of  war,  who  are  not 
entitled  to  the  benefit  of  a  writ  of  habeas  corpus;  and, 
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finally,  that  as  the  laws  of  the  UDited  States  have  given 
to  the  state  judges  a  certain  jurisdiction,  with  respeet  to 
alien  enemies,  (which  I  shall  have  occasion  to  mention 
hereafter)  but  have  not  given  to  them  authority  to  inter- 
pose by  a  writ  of  habeas  corpus^  that  writ  ought  not  to  be 
issued.    In  answer  to  these  suggestions,  it  is  to  be  ob- 
served, that  the  authority  of  the  state  judges,  in  cases  of 
habeas  corpus^  emanates  from  the  several  states,  and  not 
from  the  United  States.    In  order  to  destroy  their  juris- 
diction, therefore,  it  is  necessary  to  show,  not  that  the 
United  States  have  given  them  jurisdiction;  but  that  con- 
gress possess,  and  have  exercised,  the  power  of  taking 
away  that  jurisdiction,  which  the  states  have  vested  in  their 
own  judges.    Our  act  of  assembly  directs,  that,  in  all  cases 
"  where  any  person,  not  being  committed  or  detained  for 
any  criminal  or  supposed  criminal  matter,  shall  be  confined 
or  restrained  of  his  liberty,  under  any  colour  or  pretence 
whatsoever,''  he  shall  be  entitled  to  a  writ  of  habeas  corpus^ 
Now,  it  is  no  answer  to  this  law  to  say,  that,  being  made 
before  the  present  constitution  of  the  United  States  was 
established,  it  could  not  be  intended  to  apply  to  cases 
arising  under  the  constitution.    The  people  of  Pennsyl- 
vania still  remain  citizens  of  the  commonwealth,  as  well  as 
of  the  United  States ;  and  it  is  of  as  much  importance  to 
them  to  be  relieved  from  unlawful  imprisonment,  under 
colour  of  authority  derived  from  the  United  States,  as 
from  any  other  imprisonment.    When  the  present  federal 
constitution  was  adopted,  the  people  were  not  easy  until 
they  had  obtained  an  amendment,  declaring  that  the  powers 
not  delegated  to  the  United  States,  by  the  constitution,  nor 
prohibited  by  it  to  the  states,  were  reserved  to  the  states 
respectively,  or  to  the  people.     A  writ  of  habeas  corpus 
must,  therefore,  be  issued  in  all  cases  where  the  right  to 
issue  it  has  not  been  given  up  to  the  United  States.    That 
this  right  has  not  been  given  up,  was  my  opinion,  delivered 
in  the  case  of  Olmsted^  where  I  assigned  reasons  which  I 
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shall  not  now  repeat.  But  this  is  not  all.  It  is  a  princi- 
ple well  established,  that  even  in  cases  where  congress 
might  assume  an  exclusive  jurisdiction,  the  authority  of  the 
states  remains  until  such  a  jurisdiction  is  assumed.  There 
are  many  instances  in  which  the  powers  of  the  United 
States  are  suffered  to  lie  dormant ;  such  as  the  power  of  j 

establishing  uniform  laws  on  the  subject  of  bankruptcies; 
and,  while  the  power  remains  dormant,  the  several  states 
regulate  the  subject.  In  subjects  also  within  the  jurisdic- 
tion of  congress,  when  they  do  legislate,  the  authority  of 
the  states  is  taken  away  only  so  far  as  the  law  of  the 
United  States  declares.  This  is  exemplified  in  the  act 
establishing  the  judicial  courts  of  the  United  States,  where 
it  will  be  found,  that  in  some  instances  the  courts  of  the 
United  States  are  vested  with  an  exclusive  jurisdiction ;  but 
in  many  more  they  have  jurisdiction  concurrent  with  the 
courts  of  the  several  states.  And  although  it  is  true,  that, 
by  the  terms  of  the  act,  the  courts  of  the  United  States 
have  only  a  concurrent  jurisdiction,  yet  I  apprehend  the 
construction  would  be  the  same,  if  the  express  terms  had 
been  omitted.  By  the  14th  section  of  the  same  act,  power 
is  given  to  the  judges  of  the  United  States  to  grant  writs 
of  habeas  corpus^  for  the  "  purpose  of  an  inquiry  into  the 
cause  of  commitment ;  provided  that  they  shall  in  no  case 
extend  to  prisoners  in  jail,  unless  where  they  are  in  cus- 
tody under,  or  by  colour  of  the  authority  of  the  United 
States,  or  committed  for  trial  before  some  court  of  the 
same,  or  are  necessary  to  be  brought  into  court  to  testify.^' 
Now,  if  it  had  been  intended  to  exclude  the  state  judges, 
this  is  the  place  in  which  we  might  expect  to  find  evidence 
of  such  intention :  for,  the  subject  was  full  in  the  mind  of 
the  legislature,  as  appears  by  the  care  with  which  thoy 
restrained  their  own  judges  from  interfering  with  commit- 
ments not  under  the  authority  of  the  United  States. 

The  judicial  power  of  the  United  States  extends  to  all 
cases  in  law  or  equity,  arising  under  the  constitution,  the 
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laws  of  the  United  States,  and  the  treaties  made  under 
their  authority.  Supposing  that  congress  had  the  right  to 
assume  an  exclusive  jurisdiction  in  all  cases  founded  im- 
mediately on  these  subjects,  the  exercise  of  it  would  be 
intolerably  grievous,  without  a  great  increase  of  courts  and 
judges ;  and,  even  then,  it  would  often  happen,  that  the 
state  courts  would  have  to  decide  on  the  constitution,  laws 
and  treaties  of  the  United  States,  on  questions  arising  col- 
laterally, in  causes  within  their  jurisdiction.  Still,  the 
authority  of  the  United  States  may  be  preserved,  by  re- 
taining, as  they  have  retained,  an  appeal  to  their  own 
courts.  But  it  seems  to  be  the  general  opinion,  that  from 
a  decision  on  a  habeas  corpus^  no  appeal  or  writ  of  error 
lies;  and  thus,  points  of  vital  importance  to  the  United 
States  may  be  determined  by  state  judges,  without  an  op- 
portunity of  revision.  This  may  certainly  be  a  very  serious 
evil,  but  it  does  not  appear  to  be  without  remedy.  For, 
although  by  the  general  principles  of  law,  an  appeal  or 
writ  of  error  might  not  lie ;  yet  the  subject  being  within  the 
power  of  congress,  they  may  regulate  it  as  they  please. 
As  to  an  attempt  to  take  away  from  the  state  courts  alto- 
gether the  right  of  issuing  a  writ  of  Juxbeas  carpus^  in  any  case 
where  a  man  pretends  to  justify  an  imprisonment  under  the 
authority  of  the  United  States ;  whenever  the  subject  shall 
be  brought  before  congress,  it  will  be  found  to  be  attended 
with  very  great,  if  not  insuperable  difficulties. 

I  have  said  thus  much  on  the  point  of  jurisdiction  (al- 
though I  consider  it  as  having  been  long  settled  and  acted 
upon  by  the  supreme  court  of  this  state)  because  some  per- 
sons of  high  standing  in  other  states,  for  whose  opinions  I 
entertain  the  most  sincere  respect,  have  expressed  doubts 
on  the  subject.  It  is  a  matter  deserving  the  greatest  con- 
sideration, in  which  the  people  of  the  different  states  are 
deeply  interested.  The  inconvenience  of  clashing  opinions 
between  federal  and  state  judges,  may  sometimes  be  felt ; 
but  when  I  consider  the  situation  of  a  Pennsylvanian,  im- 
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prisoned  unlawfully,  by  colour  of  a  pretended  authority 
from  the  United  States,  on  the  banks  of  the  Ohio,  or  the 
shore  of  Lake  Erie,  with  only  one  federal  judge  to  whom 
he  can  apply,  and  that  judge  in  the  city  of  Philadelphia,  I 
feel  as  little  inclination  as  I  have  right,  to  surrender  the 
authority  of  the  commonwealth. 

But  there  is  another  objection  to  this  habeas  corpus^  ap^ 
plicable  equally  to  the  judges  of  the  states  and  of  the 
United  States:  it  is,  that  Mr.  Lockington  is  in  the  situa- 
tion of  a  prisoner  of  war.  If  he  be  so,  he  is  not  entitled  to 
a  privilege  which  never  €ould  have  been  intended  for  per- 
sons of  that  description.  A  prisoner  of  war  is  subject  to 
the  laws  of  war;  he  is  brought  among  us  by  force;  and  his 
interests  were  never,  in  any  manner,  blended  with  those 
of  the  people  of  this  country.  He  has  no  municipal  rights 
to  expect  from  us.  We  gave  him  no  invitation,  and  pro- 
mised him  no  protection.  His  object  was  to  injure  us; 
and  we  bring  him  hither  solely  for  safe  keeping.  Far  dif- 
ferent is  the  case  of  a  great  body  of  people,  who,  although 
Bow  placed  in  the  situation  of  enemies,  by  events  over 
which  they  had  no  control,  yet,  in  their  hearts  may  bear 
no  enmity  to  the  United  States :  nay,  who  may  even  prefer 
this  country  to  their  native  soil.  Many  of  them  came 
among  us,  with  a  view  of  sharing  our  fortunes.  Our  laws 
held  out  invitations:  they  were  suffered  to  acquire  property, 
personal  and  real;  we  permitted  them  to  swear  that  they 
intended  to  renounce  their  native  sovereign,  and  become 
fellow  citizens  with  us.  Many,  it  is  true,  came  merely  on 
business,  without  such  intent,  and  may  be  really  inimicak 
But  even  they  had  that  implied  promise,  which  civilized 
nations  have  long  been  supposed  to  make,  that,  in  case  of 
sudden  war,  there  should  be  permission  to  depart  in  a  rea- 
sonable time,  without  injury  to  person  or  property.  I  am 
far  from  denying,  however,  that  the  condition  of  these  peo- 
ple is  to  be  decided,  not  by  a  reference  to  the  usual 
courtesy  of  nations,  but  by  our  own  laws.    Congress  had 
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the  puwer  of  legislating  on  the  subject:  they  have  exercised 
that  power;  and  their  acts  are  paramount  to  all  foreign 
customs.  It  is  these  acts  which  we  are  now  to  consider, 
and  it  will  be  found  that  they  are  such  as  the  most  civi- 
lized nation  need  not  blush  to  avow.  They  preserve  a  sacred 
regard  for  treaties ;  and,  in  cases  where  no  treaty  exists, 
they  vest  the  president  of  the  United  States  with  full 
powers,  to  be  exercised  "  according  to  the  dictates  of  hu- 
manity, and  national  hospitality:''  not  forgetting,  however, 
a  due  regard  to  the  public  safety.  It  has  lately  been  de- 
cided, by  the  supreme  court  of  New  York,  in  the  case  of 
Clarke  v.  Moreyj  10  Johns.  69,  that  British  aliens  residing 
in  the  United  States,  so  far  from  being  considered  as  prison- 
ers of  war,  may  sue  and  be  sued,  as  in  time  of  peace. 

The  act  respecting  alien  enemies  was  passed  on  the  6th 
of  July,  1798.  In  considering  it,  I  shall  not  pursue  the 
wide  range  which  was  taken  in  the  argument  of  this  case. 
In  fixing  its  true  construction,  it  is  of  no  importance  under 
what  administration  it  was  enacted;  by  whom  it  was 
brought  forward ;  or  by  whom  advocated  or  opposed,  on  its 
passage.  It  is  the  law  of  the  land;  and,  being  so,  it  be- 
comes the  duty  of  every  individual  to  obey,  and  of  every 
court  to  enforce  obedience. 

It  begins  by  enacting,  that  when  war  is  declared,  or  in- 
vasion by  a  foreign  nation  is  perpetrated,  attempted  or 
threatened,  and  the  president  of  the  United  States  shall 
have  made  public  proclamation  of  the  event,  ^^  all  natives, 
citizens,  denizens  or  subjects  of  the  hostile  nation  or  go- 
vernment, being  males  of  the  age  of  fourteen  years  and 
upwards,  who  shall  be  within  the  United  States,  and  not 
actually  naturalized,  shall  be  liable  to  be  apprehended,  re- 
strained, secured  and  removed,  as  alien  enemies.''  Here 
is  a  broad  proposition,  standing  as  a  foundation  for  sum- 
mary proceedings  against  persons  who  are  declared  to  be 
in  the  situation  of  alien  enemies.  I  do  not  consider,  as 
has  been  contended  by  Mr.  Lockington's  counsel,  that  the 
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apprehending,  restraining  and  securing,  here  mentioned^ 
are  to  be  intended  solely  for  the  purpose  of  removal  out  of 
the  United  States.  It  is  a  provision  for  the  public  safety ; 
which  may  require  that  the  alien  should  not  be  removed, 
but  kept  in  the  country  under  proper  restraints;  and  the 
nature  and  degree  of  these  restraints,  in  cases  vtrhere  there 
has  been  no  misbehaviour,  may  depend,  in  some  measure, 
on  the  treatment  which  the  hostile  government  gives  to 
citizens  of  the  United  States  who  may  chance  to  be  within 
its  power.  The  act  then  proceeds  to  declare,  that  "  the 
president  of  the  United  States  shall  be  authorized,  in  any 
event  as  aforesaid,  by  his  proclamation  thereof,  or  other 
public  act,  to  direct  the  conduct  to  be  observed  on  the  part 
of  the  United  States  toward  the  aliens  who  shall  become 
liable  as  aforesaid ;  the  manner  and  degree  of  the  restraint 
to  which  they  shall  be  subject;  and  in  what  cases  and  upon 
what  security  their  residence  shall  be  permitted ;  and  to 
provide  for  the  removal  of  those  who,  not  being  permitted 
to  reside  within  the  United  States,  shall  refuse  or  neglect 
to  depart  therefrom ;  and  to  establish  any  other  regulations 
which  shall  be  found  necessary  in  the  premises,  and  for  the 
public  safety."  Then  follows  a  proviso  for  securing  the 
observance  of  treaties,  which  is  not  material  in  this  case ; 
because,  at  the  time  of  the  declaration  of  war,  there  was 
no  treaty  regulating  the  subject  in  existence  between  the 
United  States  and  Great  Britain. 

In  the  second  section  of  the  act  it  is  enacted : — ^^  That 
after  any  proclamation  shall  be  made  as  aforesaid,  it 
shall  be  the  duty  of  the  several  courts  of  the  United 
States,  and  of  each  state,  having  criminal  jurisdiction,  and 
of  the  several  judges  and  justices  of  the  courts  of  the 
United  States,  and  they  shall  be,  and  are  hereby  respect- 
ively authorized,  upon  complaint  against  any  alien  enemy, 
or  alien  enemies,  as  aforesaid,  who  shall  be  resident  and  at 
large  within  such  jurisdiction  or  district,  to  the  danger  of 
the  public  peace  or  safety,  and  contrary  to  the  tenor  or  in- 
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tent  of  such  proclamation,  or  other  regulations  which  the 
president  of  the  United  States  shall  and  may  establish  in 
the  premises,  to  cause  such  alien  or  aliens  to  be  duly  ap- 
prehended and  convened  before  such  court,  judge  or  jus- 
tice; and  after  a  full  examination  and  hearing  on  such 
complaint,  and  sufficient  cause  therefor  appearing,  shall 
and  may  order  such  alien  or  aliens,  to  be  removed  out  of 
the  territory  of  the  United  States,  or  to  give  sureties  for 
their  good  behaviour,  or  to  be  otherwise  restrained,  con« 
formably  to  the  proclamation  or  regulations  which  shall 
and  may  be  established  as  aforesaid,  and  may  imprison,  or 
otherwise  secure  such  alien  or  aliens,  until  the  order  which 
shall  and  may  be  made,  as  aforesaid,  shall  be  performed." 
It  cannot  be  doubted,  but  that  the  provision  in  the  first 
section,  considered  without  reference  to  the  second,  au- 
thorizes the  president  to  establish  a  regulation  that  all  alien 
enemies  of  a  certain  description,  shall  retire  immediately 
to  a  place  to  be  appointed  by  the  marshal;  and  that,  in 
case  of  non-compliance,  the  marshal  shall  remove  them. 
But  the  second  section,  having  authorized  certain  courts 
and  judges,  upon  complaints  made  against  alien  enemies, 
to  have  them  apprehended  and  brought  before  them ;  and, 
after  hearing,  to  make  such  order  as  may  be  necessary  for 
carrying  the  regulations  of  the  president  into  effect ;  there 
is  not  wanting  strong  colour  for  an  argument,  that  the 
only  manner  of  executing  the  regulations  is  by  complaint 
to  a  court  or  judge.  This  is  a  point  well  worthy  of  serious 
consideration.  I  have  considered  it  attentively;  and  I  shall 
give  the  reasons  which  have  induced  me  to  conclude  that, 
notwithstanding  the  second  section,  the  president  was  au- 
thorized to  make  an  order  for  the  removal  of  the  alien 
enemy  by  the  marshal,  in  the  first  instance.  It  is  never  to 
be  forgotten,  that  the  main  object  of  the  law  is,  to  provide 
for  the  safety  of  the  country  from  enemies  who  are  suf- 
fered to  remain  within  it»  In  order  to  effect  this  safety,  it 
might  be  necessary  to  act  on  sudden  emergencies.    It  is 
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well  known  that  the  United  States  are  exposed  to  great 
danger  in  a  war  with  an  enemy  who  commands  the  sea. 
Bounded  by  the  Atlantic  ocean  to  a  great  extent,  with 
numerous  bays  and  navigable  rivers,  penetrating  the  very 
heart  of  the  country,  there  is  no  knowing  when,  or  where, 
the  attack  may  be  made.  Without  incurring  the  charge 
then  of  undue  severity,  prudence  might  require,  that  alien 
enemies  residing  in  large  cities,  should  be  removed  with 
more  expedition  than  the  formalities  of  law  admit.  The 
president,  being  best  acquainted  with  the  danger  to  be  ap- 
prehended, is  best  able  to  judge  of  the  emergency  which 
might  render  such  measures  necessary.  Accordingly,  we 
find  that  the  powers  vested  in  him  are  expressed  in  the 
most  comprehensive  terms.  He  is  to  make  any  regula- 
tions which  he  may  think  necessary  for  the  public  safety, 
so  far  as  concerns  the  treatment  of  alien  enemies.  It  is 
certain,  that  these  powers  create  a  most  extensive  influence, 
which  is  subject  to  great  abuse :  but  that  was  a  matter  for 
the  consideration  of  those  who  made  the  law,  and  must 
have  no  weight  with  the  judge  who  expounds  it.  The 
truth  is,  that,  among  the  many  evils  of  war,  it  is  not  the 
least,  to  a  people  who  wish  to  preserve  their  freedom,  that, 
from  necessity,  the  hands  of  the  executive  power  must  be 
made  strong,  or  the  safety  of  the  nation  will  be  endangered. 
But,  it  may  be  asked,  what  is  the  use  of  the  provision 
in  the  second  section,  concerning  courts  and  judges,  if  the 
regulations  of  the  president  may  be  executed  without  re- 
sorting to  them?  The  answer  is,  that  the  use  is  great. 
In  the  first  place,  where  the  marshal  is  ordered  to  make 
the  removal,  he  is  at  liberty  to  apply  to  the  judges;  and 
there  may  arise  cases,  in  which  he  will  find  it  prudent  to 
strengthen  himself  by  the  judicial  authority.  But,  besides, 
many  regulations  may  be  made,  which  contain  no  order 
for  the  marshal  to  act,  or  which  may  direct  him  to  proceed 
by  way  of  complaint  to  the  judges.  If  the  regulation  in 
question  had  simply  been,  that  alien  enemies  should  retire 
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to  a  place  to  be  appointed  by  the  marshal,  any  citizen 
might  have  complained  of  an  alien  enemy  who  declined  to 
comply;  and  a  judge  might  have  made  and  enforced  an 
order  for  his  removal.  There  may  be  various  regulations 
for  the  general  conduct  of  alien  enemies,  virithout  pointing 
out  the  mode  of  carrying  them  into  effect ;  and  in  all  such 
cases,  the  courts  may  take  cognizance  of  them.  There 
may  be  regulations  M^hich  barely  order  that  certain  things 
shall  be  done,  or  shall  not  be  done,  without  defining  the 
penalty  in  case  of  disobedience.  In  such  cases,  the  judges 
to  whom  complaint  is  made  are  vested  with  a  considerable 
discretion.  They  may,  according  to  the  nature  of  the  case, 
either  direct  the  alien  enemy  to  be  removed  out  of  the 
United  States,  or  to  give  security  for  his  good  behaviour, 
or  to  be  imprisoned  until  the  order  of  the  president  is  com- 
plied with.  It  would  be  a  waste  of  time  to  point  out  all 
the  uses  of  this  provision,  respecting  the  power  of  courts 
and  judges..  To  those  who  reflect  on  the  subject,  many 
more  than  I  have  mentioned  will  suggest  themselves.  It 
is  worthy  of  remark,  that  in  the  third  section  of  the  act,  it 
appears,  that  the  president  may,  by  his  warrant  directed  to 
the  marshal  order  him  to  apprehend  any  alien  enemy,  and 
remove  him  out  of  the  territory  of  the  United  States.  Now 
it  is  difficult  to  conceive  a  reason  why  the  president  should 
be  authorized  to  remove  any  alien  enemy  out  of  the  country, 
without  assigning  a  cause;  and  yet  that  he  should  not  be 
permitted  to  direct  that  those  of  a  certain  description  should 
repair  to  a  certain  place  within  the  United  States,  and  in 
case  of  a  refusal,  that  the  marshal  should  remove  them. 
The  particular  reason  assigned  by  Mr.  Lockington  for  not 
complying  with  the  order  of  the  president,  I  cannot  but 
very  much  regret.  But,  although  it  absolves  him  from  the 
charge  of  obstinate  and  perverse  disobedience,  yet  it  can 
have  no  effect  on  my  judgment,  as  it  is  a  subject  on  which 
I  have  no  power  to  act.  I  am  not  without  hopes,  how- 
ever, that  this  public  discussion  may  bring  to  the  mind 
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both  of  our  own  and  the  British  government,  a  matter 
which  seems  not  to  have  been  attended  to :  that  is  to  say, 
that  persons  detained  in  a  foreign  land,  cut  off  from  their 
friends,  and  without  the  opportunity  of  pursuing  their  usual 
occupations,  may  be  involved  in  distress  which  demands 
relief. 

But,  supposing  the  president  had  power  to  make  the 
regulation  under  which  the  marshal  has  acted,  it  is  denied 
that  he  ever  did  make  it.  The  act  of  congress  requires^ 
that  the  president  should  establish  regulations,  by  his  pro- 
clamation or  other  public  act.  He  has  made  no  proclama- 
tion; but  has  he  not  made  a  public  act?  The  first  order 
was  issued  from  the  department  of  state,  although  it  does 
not  appear  to  be  signed  by  the  secretary  of  state,  nor  is 
the  name  of  the  president  mentioned  in  it.  The  attorney 
for  the  United  Slates  says,  that  the  orders  of  the  president 
are  usually  communicated  in  this  form.  If  the  mHtter 
rested  on  this  notification,  I  should  be  somewhat  at  a  loss 
what  to  think  of  it.  The  president  could  not  transfer  his 
power  to  the  secretary  of  state ;  and  as  there  is  no  mention 
of  his  name,  some  evidence  might  be  necessary,  to  show 
that  it  was  really  his  order  issued  from  the  department  of 
state.  But  the  order  issued  from  the  commissary  general 
of  prisoners  puts  the  matter  out  of  doubt ;  for  the  regula- 
tions there  established,  which  refer  to  and  adopt  the  former 
orders  from  the  department  of  state,  are  expressly  declared 
to  be  the  act  of  the  president,  although  they  are  not  signed 
by  him,  but  by  the  commissary.  This  is  sufficient  to  satisfy 
me.  Being  published  as  the  orders  of  the  president,  signed 
by  an  officer  of  high  trust,  and  never  disavowed,  I  consider 
them  as  the  public  acts  of  the  president. 

I  must  add  a  few  words  with  respect  to  the  return  to 
this  hcAecLs  corpus.  The  writ  is  directed  to  Joseph  Corn- 
man,  keeper  of  the  debtors'  apartment  of  the  prison  of  the 
city  and  county  of  Philadelphia,  who  made  return,  that  he 
detained  Mr.  Lockington  by  virtue  of  a  written  order  from 
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John  Spitb,  Esq.,  marshal  of  this  district,  by  which  he  was 
commanded  to  keep  the  said  Mr.  Lockington,  who  had 
violated  the  orders  of  the  president,  &c.,  until  he  should  be 
discharged  by  law.  Connected  with  this  return,  I  must 
take  the  suggestion  presented  by  the  marshal,  and  verified 
by  his  oath;  by  which  it  appears  that  he  placed  Mr.  Lock* 
ington  in  the  debtors*  apartment,  until  be  could  be  conveyed 
or  would  voluntarily  go,  to  Reading.  The  marshals  order 
to  the  keeper  of  the  prison  has,  at  first  view,  somewhat  the 
air  of  a  judicial  act,  for  which  he  certainly  can  have  no 
authority.  But  the  peculiar  circumstances  of  the  United 
States  with  regard  to  prisons,  will  serve  to  explain  the 
matter.  They  have  no  prisons  of  their  own,  and  make  use 
of  the  state  prisons,  by  permission  of  the  several  states. 
Although  the  marshal  held  Mr.  Lockington  in  custbdy  in  a 
ministerial  capacity,  it  might  be  necessary  for  him  to  give 
the  keeper  of  the  prison  some  document  to  authorize  his 
detaining  him ;  so  that  I  consider  Mr.  Lockington  as,  in 
fact,  in  custody  of  the  marshal.  Being  of  opinion  that  the 
marshal  had  a  right  to  take  him  into  custody,  and  place 
him  in  the  debtors'  apartment  for  safe  keeping  until  he 
could  conveniently  be  removed  to  Reading,  I  must  order, 
that  Charles  Lockington  be  remanded  to  the  custody  of  the 
keeper  of  the  debtors'  apartment. 
The  prisoner  was  accordingly  remanded. 

Subsequently,  on  the  1st  of  January,  1814,  the  prisoner 
having  sued  out  a  new  writ  of  habeas  corpus,  returnable 
before  the  supreme  court  in  banc,  and  the  case  having  been 
elaborately  argued  during  several  days,  by  Messrs.  Hare 
and  Condy,  for  the  petitioner,  and  by  Mr.  Dallas,  for  the 
marshal;  the  following  opinions  were  delivered: 

TiLGHMAN,  C.  J. — Having  on  a  very  late  occasion  de- 
livered my  opinion  on  the  authority  of  this  court  to  issue 
writs  of  habeas  corpus,  and  also  on  the  authority  of  the 
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president  of  the  Uoited  States,  and  the  regulations  estab- 
lished by  him  by  virtue  of  the  **  Act  respecting  alien  ene- 
mies/' I  have  at  present  only  to  refer  to  that  opinion,  and 
to  say,  that  it  remains  unaltered.  But  Mr.  Lockington 
has  brought  his  case  before  us  in  another  point  of  view,  on 
which  it  is  necessary  to  decide.  He  has  petitioned  this 
court  to  order  him  to  be  removed  out  of  the  United  States, 
or  to  permit  him  to  go  of  his  own  accord.  I  am  clear  in 
the  opinion  that  no  part  of  this  petition  can  be  granted^ 
This  court  has  no  power  with  respect  to  the  removal  of 
alien  enemies,  except  that  which  is  derived  from  the  act  of 
congress.  And  that  act  authorizes  us  to  proceed  only 
^^  upon  complaint  against  an  alien  enemy,  who  is  resident 
and  at  large  within  this  state,  to  the  danger  of  the  public 
peace  or  safety,  and  contrary  to  the  tenor  or  intent  of  the 
proclamation  or  regulations  established  by  the  president  of 
the  United  States.''  But  no  complaint  has  been  preferred 
against  Mr.  Lockington.  He  has  caused  himself  to  be 
brought  before  us  by  a  habeas  corpus  in  order  to  decide  on 
the  legality  of  his  imprisonment,  and  although,  in  the  re- 
turn to  the  writ,  some  facts  are  stated  which  might  afford 
ground  for  complaint,  yet  that  return  is  by  no  means  to  be 
taken  as  the  exhibition  of  a  complaint,  but  merely  as  the 
setting  forth  of  the  causes  for  which  the  prisoner  is  held  in 
confinement.  But,  even  if  we  had  jurisdiction,  I  should  be 
equally  clear  that  the  petition  ought  not  to  be  granted, 
because,  the  president  of  the  United  States  having  estab- 
lished certain  regulations,  within  the  sphere  of  his  authori- 
ty, by  virtue  of  which  Mr.  Lockington  is  to  be  held  in 
restraint  within  the  United  States,  we  have  no  power  to 
contravene  those  regulations,  by  ordering  him  to  be  re- 
moved out  of  the  United  States,  or  by  permitting  him  to 
go  of  his  own  accord. 

Ybates,  J. — The  argument  on  this  habeas  corpus  has 
been  conducted  with  singular  ability  and  depth  of  research. 
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A  preliminary  question  has  been  raised  by  the  district 
attorney  of  the  United  States,  that,  as  a  state  court,  we 
have  no  jurisdiction  of  the  case  before  us.  Upon  this 
point,  I  feel  no  doubt  or  difficulty  whatever. 

It  is  candidly  admitted,  that  in  all  cases  where  a  person 
is  restrained  of  his  personal  liberty,  and  the  court  or  judge 
have  the  slightest  doubt  of  the  legality  thereof,  they  ought, 
upon  a  proper  allegation  made  to  them,  to  award  a  writ 
of  habeas  corpus.  Here,  Charles  Lockington  has  been  de- 
prived of  his  liberty,  and  is  in  actual  confinement  in  the 
debtors'  apartment  of  the  prison  of  the  city  and  county  of 
Philadelphia.  He  complains  of  his  imprisonment,  as  ille- 
gal, and  demands  a  hearing.  This  court  and  each  mem- 
ber of  it,  in  vacation,  have  authority  to  allow  a  writ  of 
habeas  corpus^  as  well  at  common  law  as  under  the  express 
terms  of  our  act  of  assembly  of  the  18th  February,  1785, 
which  directs,  "that  where  any  person  not  being  committed 
or  detained  for  any  criminal  or  supposed  criminal  matter, 
shall  be  confined  or  restrained  of  his  liberty,  under  any 
colour  or  pretence  whatever,''  he  shall  have  such  writ. 
Admitting,  in  its  fullest  extent,  the  judicial  power  of  the 
United  States  to  extend  to  all  cases  in  law  or  equity  arising 
under  the  constitution,  the  laws  of  the  United  States,  and 
the  treaties  made  under  their  authority,  it  does  not  follow, 
that  the  jurisdiction  of  the  state  courts  in  such  instances  is 
abolished.  They  are  necessarily  called  upon  to  determine, 
in  many  cases,  the  true  construction  of  the  constitution, 
the  laws  of  the  United  States,  and  treaties  made  under  their 
authority.  But  the  ultimate  decision  in  these  instances  is 
secured  by  law  to  the  supreme  court  of  the  United  States. 
It  is  declared,  by  an  amendment  to  the  constitution  of  the 
United  States,  that  the  powers  not  delegated  thereby  to 
the  United  States,  nor  prohibited  by  it  to  the  states,  are 
reserved  to  the  states  respectively,  or  to  the  people.  No 
act  of  the  general  government  has  attempted  to  take  away 
the  right  of  the  state  courts  in  the  particular  under  consi** 
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deration ;  and  it  is  of  the  utmost  importaoce  to  the  citizens 
and  other  inhabitants  of  every  state  of  the  union,  that  a 
speedy  hearing  should  be  secured  to  them  in  all  cases  of 
restraint  of  their  personal  freedom.  The  true  interests  of 
the  individual  sovereignties  composing  the  union,  and,  in 
truth,  of  the  union  itself,  are  inseparably  connected  with 
the  independence  of  the  judicial  tribunals  of  the  several 
states.  Imperious  duty  enjoins  on  the  state  courts,  not  to 
surrender  up  their  right  of  issuing  writs  of  hcAeas  corpus^ 
unless  on  the  clearest  conviction  that  they  have  no  just 
chiim  thereto. 

The  return  by  John  Smith,  the  marshal,  to  this  writ  is 
of  a  very  special  nature.  It  states  the  act  of  congress 
declaring  war  against  Great  Britain,  the  president's  procla- 
mation, the  president's  directions  of  the  conduct  to  be  ob- 
served by  the  United  States  towards  alien  enemies,  and 
more  especially  that  of  the  23d  February,  1813,  setting 
them  out,  that  Charles  Lockington  reported  himself  to  the 
marshal  as  an  alien  and  British  subject,  and  applied  for  a 
passport  to  retire  to  Lancaster,  which  was  afterwards 
changed  to  Reading,  at  his  own  request;  and  that  after 
the  marshal's  designation  of  Reading,  he  found  Lockington 
in  Philadelphia,  and  directed  and  required  him  to  repair  to 
Reading,  which  he  refused  to  do,  and  thereupon  he  took 
him  into  custody,  and  placed  him  for  safe  keeping  in  the 
debtors'  apartment,  until  he  could  be  conveyed,  or  would 
voluntarily  go,  to  Reading,  or  should  be  otherwise  dis- 
charged according  to  law;  that  Lockington  sued  out  a 
habeas  corpus^  returnable  before  the  chief  justice,  and  was 
remanded  upon  a  hearing,  and  afterwards  brought  an  ac- 
tion of  trespass  and  false  imprisonment  against  the  mar- 
shal, but  refused  to  execute  a  parole  of  honour  which  was 
tendered  to  him;  that  Lockington  had,  on  several  occa- 
sions, since  the  president's  proclamation,  grossly  abused 
the  indulgence  and  hospitality  of  the  United  States,  by 
declaring  his  adherence  to  the  enemy,  and  his  disposition 
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to  support  their  interest,  and  by  aspersing  the  character 
and  conduct  of  the  govemment  and  peofde  of  the  United 
States;  and  that  ivhen  Lockington  was  taken  into  custody 
he  was  resident  and  at  large  within  the  district  of  Penn- 
sylvania, to  the  danger  of  the  public  peace  and  safety,  &c. 

The  question  before  us  is,  whether  a  legal  and  sufficient 
cause  for  the  imprisonment  of  Charles  Lockington  has 
been  shown  to  the  court. 

The  contest  arises  on  the  words  of  the  act  of  congress, 
passed  the  6th  of  July,  1798,  ^^  respecting  alien  enemies/' 
The  first  section  thereof  provides,  that  ^^  in  the  event  of 
a  war  or  invasion,  and  the  president  of  the  United  States 
shall  have  made  public  proclamation  thereof,  all  natives, 
citizens,  denizens  or  subjects  to  the  hostile  nation  or  go- 
vernment, being  males  of  the  age  of  fourteen  years  and 
upwards,  who  shall  be  within  the  United  States,  and  not 
actually  naturalized,  shall  be  liable  to  be  apprehended,  re- 
strained, secured  and  removed  as  alien  enemies.  And  the 
president  of  the  United  States  shall  be,  and  he  is  hereby 
authorized,  in  any  event,  as  aforesaid,  by  his  proclamation 
thereof,  or  other  public  act,  to  direct  the  conduct  to  be  ob- 
served, on  the  part  of  the  United  States,  towards  the  aliens 
who  shall  become  liable,  as  aforesaid ;  the  manner  and  de- 
gree of  the  restraint  to  which  they  shall  be  subject,  and  in 
what  cases,  and  upon  what  security,  their  residence  shall 
be  permitted ;  and  to  provide  for  the  removal  of  those  who, 
not  being  permitted  to  reside  within  the  United  States, 
shall  refuse  or  neglect  to  depart  therefrom;  and  to  estab- 
lish any  other  regulations  which  shall  be  found  necessary 
in  the  premises,  and  for  the  public  safety,  &c.'' 

Here  it  is  objected,  that  although  war  has  been  declared 
against  Great  Britain,  and  the  same  has  been  proclaimed 
by  the  president  of  the  United  States,  yet  he  has  neither 
by  his  proclamation  or  other  public  act,  given  the  direc- 
tions, or  established  the  regulations  required  by  the  law; 
and  that  such  directions  and  regulations  being  in  the  nature 
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of  public  laws  respecting  the  conduct  of  alien  enemies  in 
general,  ought  to  have  been  solemnly  authenticated  under 
the  national  great  seal.  That  the  notification  made  on 
this  occasion  produced  the  effect  designed  thereby,  is  as- 
certained by  the  fact,  that  the  British  alien  enemies  resi- 
dent among  us  actually  reported  themselves  to  the  marshal. 
If  the  act  has  been  done  in  the  usual  and  accustomed  man- 
ner in  which  the  communications  of  the  president  of  the 
United  States  have  been  made  in  other  cases  wherein  such 
duty  has  beon  enjoined  on  him,  it  would  appear  to  me  to 
be  a  sufficient  public  act  within  the  meaning  of  the  law. 
These  public  acts  issued  from  the  department  of  state, 
founded  on  the  president's  instructions,  and  were  made 
known  through  the  medium  of  the  same  newspapers  in 
which  the  laws  of  the  union  were  promulgated.  We  find 
the  president  was  authorized  to  establish  regulations  under 
the  embargo  laws  of  1794  and  1807:  and  the  communica- 
tion thereof  was  made  by  the  secretary  of  the  treasury. 
So,  also,  where  the  president  was  empowered  to  borrow 
money  on  loan.  In  like  manner,  where  the  authority  was 
given  to  him  to  extinguish  the  lights  on  the  sea  coast:  and 
so  in  other  instances,  which  were  cited  on  the  argument. 
To  civil  commissions,  the  great  seal  is  necessary  by  the 
law  of  the  15th  December,  1789;  but  it  is  not  to  be  affixed 
to  other  papers  unless  directed  by  the  president  of  the 
United  States.  Proclamations  are  not  always  under  the 
great  seal.  Added  to  the  different  letters  from  the  secre- 
tary of  the  department  of  state,  under  his  own  signature, 
to  the  marshal,  containing  his  official  instructions,  several 
letters  have  been  produced  from  John  Mason,  Esq.,  com- 
missary-general of  prisoners,  including  the  superintendency 
of  alien  enemies,  a  known  officer  in  the  execution  of  his 
duty,  which  refer  to  the  publications  of  the  department  of 
Btate,  as  founded  upon  the  immediate  act  of  the  president 
of  the  United  States.  On  this  point,  therefore,  I  am  of 
opinion,  that  the  president,  by  a  public  act,  has  given  the 
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directions,  and  established  the  regulations  enjoined  on  him 
by  the  larw  of  the  6th  of  July,  1798. 

But  the  great  difficulty  of  the  case  remains  still  to  be 
considered.  Was  the  imprisonment  of  Charles  Locking- 
ton,  by  the  mere  act  of  the  marshal  alone,  under  bis  in- 
structions, legal,  without  calling  in  the  aid  of  the  judicial 
authority?  It  is  a  question  of  great  moment,  inasmuch  as 
it  deeply  interests  the  national  welfare^  and  all  that  class 
of  alien  enemies  which  falls  within  the  president's  regula- 
tions, and  therefore  demands  the  fullest  investigation. 

I  will  assert  at  once,  that  I  consider  Charles  Lockington, 
although  an  alien  enemy  when  the  war  was  declared,  yet, 
as  resident  among  us  at  that  period,  entitled  to  certain 
rights,  until  he  has  forfeited  them  by  some  offence  cogni- 
zable by  the  laws  of  war.  I  do  not  view  him  as  a  prisoner 
of  war,  subdued  and  forcibly  brought  into  the  United  States. 
And  it  is  observable  that  under  the  letter  of  the  15th  April, 
1813,  from  the  secretary  of  state  to  the  marshal,  that  the 
superintendency  of  alien  enemies  is  annexed  to  Mr.  Mason's 
character  as  commissary  general  of  prisoners,  so  that  they 
are  distinct  offices,  though  united  in  one  person. 

I  regard  the  true  meaning  of  the  law  of  the  6th  of  July, 
1798,  to  be  collecte<l  ex  viccrifms  imis^  as  the  only  correct 
ground  of  decision  thereon.  It  is  of  no  moment,  in  my 
idea,  how  it  was  treated  by  different  gentlemen  on  the  floor 
of  congress,  or  to  what  political  party  they  belonged.  It 
has  passed  into  a  law  in  the  form  in  which  we  find  it  in 
the  statute  book*  As  such,  we  are  compelled  by  every  tie 
of  duty  to  execute.it,  even  although  we  should  suppose  it 
to  infringe,  in  some  instances,  the  ancient  or  modern  codes 
of  the  law  of  nations. 

The  great,  prominent  feature  which  is  exhibited  to  our 
view  in  every  part  of  this  law,  is,  that  its  provisions  were 
made  for  the  public  safety ;  and  although  *^  the  dictates  of 
humanity  and  national  hospitality  ^  were  not  unattended  to, 
their  extent  was  limited  to  the  solus  pojndi. 
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The  first  section  I  have  already  recited.  The  president 
of  the  United  States  was  thereby  empowered  to  'establish 
any  regulations  which  should  be  found  necessary  for  the 
public  safety.  Persons  of  a  certain  description  were  liable 
to  be  apprehended,  restrained,  secured  and  removed,  as 
alien  enemies,  under  the  president's  directions.  Their  re- 
sidence therefore  might  be  restrained  to  certain  distances 
from  the  tide  water,  according  to  the  president's  idea  of 
probable  impending  danger  to  the  community  at  targe. 
The  means  of  effectuating  the  primary  object  of  ne  quid 
detrimenti  capiat  respublica^  must  necessarily  be  supposed  to 
be  given;  and  if  the  aHen  refused  or  neglected  to  repair  to 
the  place  of  residence  appointed  by  the  marshal,  under  the 
president's  directions,  the  marshal  might  secure  and  re- 
move him.  The  terms  of  this  section  taken  by  themselves 
and  independently  of  the  succeeding  section,  would  warrant 
a  confinement  by  the  marshal,  for  the  purposes  of  removal. 

The  words  of  the  second  section  are  contended  to  have 
restrained  the  general  import  of  the  preceding  clause.  It 
is  thus  expressed:  "After  any  proclamation  shall  be  made 
as  aforesaid,  it  shall  be  the  duty  of  the  several  courts  of 
the  United  States,  and  of  each  state,  having  criminal  juris- 
diction, and  of  the  several  judges  and  justices  of  the  courts 
of  the  United  States,  and  they  shall  be,  and  are  hereby 
respectively  authorized,  upon  complaint  against  any  alien 
or  alien  enemies,  as  aforesaid,  who  shall  be  resident  and 
at  large  within  such  jurisdiction  or  district,  to  the  danger 
of  the  public  peace  or  safety,  and  contrary  to  the  tenor  or 
intent  of  such  proclamation,  or  other  regulations  which  the 
president  of  the  United  States  shall  and  may  establish  in 
the  premises,  to  cause  such  alien  or  aliens  to  be  duly  ap- 
prehended and  convened  before  such  court,  judge  or  jus- 
tice; and,  after  a  full  examination  and  hearing  on  such 
complaint,  and  sufficient  cause  therefor  appearing,  shall 
and  may  order  such  alien  or  aliens  to  be  removed  out  of 
the  territory  of  the  United  States,  or  to  give  sureties  of 
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their  good  behaviour,  or  to  be  otherwise  restrained,  con- 
formably to  the  proclansation  or  regulations  which  shall 
and  may  be  established  as  aforesaid,  and  may  imprison,  or 
otherwise  secure  such  alien  or  aliens,  until  the  order  which 
shall  and  may  be  made,  as  aforesaid,  shall  be  performed/' 

It  is  urged,  that  a  marked  line  has  prescribed  the  man- 
ner in  which  the  regulations  of  the  president  should  be 
eifectuated,  and  that  the  powers  granted  to  the  courts, 
judges  and  justices  are  fully  competent  to  carry  the  presi- 
dent's directions  into  complete  execution.  It  is  asked, 
shall  the  marshal  execute  instructions  in  the  nature  of  a 
general  warrant,  without  revision  or  control  ?  And  what 
ground  of  jealousy  can  be  entertained  against  courts  and 
judges  who  openly  administer  the  justice  of  the  country 
according  to  known  rules?  The  dangers  to  be  appre- 
hended from  the  conduct  of  ministerial  officers  in  executing 
such  general  directions  have  been  depicted  in  vivid  and 
glowing  colours. 

When  the  vessel  of  the  commonwealth  is  in  danger,  par- 
tial evils  must  be  submitted  to,  in  order  to  guard  against 
a  general  wreck.  Aliens  who  have  come  among  us  before 
a  declaration  of  war  against  their  sovereign,  and  continue 
to  reside  among  us  after  it,  cannot  expect  an  exemption 
from  such  evils.  Should  our  country  be  invaded,  or  our 
coasts  blockaded,  common  prudence  suggests  that  such 
persons  should  be  removed  from  the  scene  of  action.  They 
may  be  safely  detained,  without  subjecting  them  to  unrea- 
sonable hardships,  until  it  can  be  ascertained  what  course 
of  conduct  will  be  observed  by  the  hostile  country  towards 
our  own  citizens  resident  there.  The  "  law's  delay"  would 
ill  suit  such  removals  in  cases  of  sudden  emergency.  To 
suppose  that  alien  enemies  might  be  wantonly  sent  to  the 
head  waters  of  the  Missouri  or  an  uncultivated  wilderness, 
by  the  president  of  the  United  States,  or  by  the  marshals 
of  the  federal  courts,  is  to  put  extreme  cases,  which  no 
reasonable  man  will  presume.    But  the  president  and  every 
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executive  officer  of  the  union  are  responsible  for  the  abuse 
of  their  authority;  and,  I  may  confidently  assert,  from  my 
experience  in  life,  that,  in  this  government  at  least,  where 
a  public  officer  has  been  guilty  of  oppression  in  office,  he 
never  has  escaped  with  impunity,  when  an  appeal  has  been 
made  to  the  justice  of  the  country. 

The  reason  of  introducing  the  second  section  into  this 
law,  appears  to  me  to  be  by  way  of  aid  to  the  general 
measures  of  the  government,  and  that  the  judicial  authority 
is  made  auxiliary  to  the  executive.  It  extends  only  to 
alien  enemies  who  shall  be  resident  and  at  large,  to  the 
danger  of  the  public  peace  and  safety,  and  contrary  to  the 
tenor  of  the  president's  regulations.  Such  persons  may 
be  apprehended  by  the  orders  of  the  several  courts  of  the 
United  States,  and  of  each  state  having  criminal  jurisdic- 
tion, and  be  dealt  with  conformably  to  such  regulations. 
The  aid  of  the  judicial  authority  will  always  be  found  of 
great  moment  to  the  marshal  in  the  execution  of  his  official 
duties.  It  conduces  to  the  public  security,  that  such  sus- 
pected person  may  be  convened  before  a  state  court,  as 
well  as  the  several  courts,  judges  and  justices  of  the  United 
States,  to  answer  the  complaint  made  against  him  by  the 
marshal,  his  deputies,  or  any  individual.  It  would  be 
deemed  oppressive  in  the  highest  degree,  if  the  party  ac* 
cused  was  to  be  brought  before  the  district  judge  of  the 
United  States,  in  this  city,  to  answer  a  complaint  made 
against  him  in  the  extreme  parts  o|  the  state.  The  wit- 
nesses in  support  of  the  prosecutiod  would  also  be  thereby 
subjected  to  great  difficulties. 

I  therefore  consider  the  true  construction  of  the  act  in 
question  to  be,  that  the  marshal  may  legally  enforce  the 
directions  of  the  president,  communicated  by  the  proper 
departments,  without  being  under  the  necessity  of  recurring 
to  the  judicial  authority  for  that  purpose.  By  section  third, 
he  may  remove  an  alien  out  of  the  territory  of  the  United 
States  under  the  warrant  of  the  president ;  and  under  his 
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regulations  he  may  be  remoYcd  to  a  place  in  the  interior, 
where  less  danger  may  be  apprehended  from  him.  It  is 
not  left  to  us  to  decide  on  the  expedience  of  such  a  power 
being  vested  in  the  marshal,  or  avert  the  dangers  which 
may  result  therefrom  to  the  personal  liberty  of  individuals. 
The  law  is  bottomed  on  the  great  principles  of  self-defence 
and  self-preservation ;  and  if  mischiefs  arise  therefrom,  the 
legislature  of  the  union  is  alone  competent  to  apply  a 
remedy. 

The  question  before  us  is  not  whether,  if  Mr.  Locking- 
ton  had,  in  the  first  instance,  elected  to  leave  the  |:erritory 
of  the  United  States,  he  would  not  have  been  entitled 
thereto,  unless  he  had  been  charged  with  actual  hostility, 
or  other  crime  against  the  public  safety,  or  some  strong 
and  cogent  reason  could  be  shown  to  the  contrary ;  it  is, 
whether,  after  having  reported  himself  as  an  alien  enemy 
under  the  regulations  of  the  president,  and  his  place  of 
residence  changed  at  his  own  request  from  Lancaster  to 
Reading,  he  is  not  liable  to  be  confined  until  his  removal 
to  the  place  of  designation  can  be  effected?  I  am  of 
opinion  that  the  imprisonment  of  his  person  by  the  marshal 
on  the  ground  of  his  refusal  to  go  to  Reading,  was  justi- 
fiable under  the  act  of  congress,  and  that  we  cannot  re- 
lieve him  from  his  confinement.  His  want  of  pecuniary 
means  to  remove  himself  to  Reading,  may  excite  our  sym- 
pathy, but  cannot  change  our  decision. 

I  concur  that  he  be  remanded  to  the  debtors'  apartment. 

Brackbnridgb,  J. — I  will  acknowledge  that  it  is  not  an 
easy  matter,  to  say  what  construction  shall  be  put  upon 
this  act  of  congress,  entitled,  "  An  act  respecting  alien  ene- 
mies:" whether  the  executive  of  the  general  government 
shall  be  confined  to  the  ascertaining  and  declaring  such 
reasonable  time  for  the  departure  of  this  description  of 
persons  from  the  United  States,  "  as  may  be  consistent " 
with  the  public  safety;  and  according  to  "the  dictates  of 
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humanity  and  national  hospitality,''  no  treaty  having  ex* 
isted  stipulating  for  a  certain  period:  and  whether,  after 
having  ascertained  and  declared  such  reasonable  time,  the 
executive  of  the  general  government  was  authorized  merely 
**  to  direct  the  conduct  to  be  observed  on  the  part  of  the 
United  States,"  towards  this  description  of  persons,  who 
should  remain  in  the  country  after  such  time;  and  that  it 
shall  lie  with  the  judicial  power  to  apply  such  directions  to 
the  particular  case. 

It  cannot  but  have  some  weight,  in  a  dubious  case,  to 
see  what  has  been  the  construction  put  upon  this  act  by 
the  executive  of  the  general  government  who  has  been  in- 
trusted,  at  least  to  some  extent,  with  the  carrying  this  act 
into  effect.  The  construction  the  executive  of  the  general 
government  has  put  upon  it  is  discoverable  from  the  man* 
ner  in  which  it  has  acted  upon  it,  and  the  measures  adopt* 
ed  in  carrying  it  into  effect.  But  considerations  of  policy, 
in  the  construction  of  an  act,  must  at  all  times  have  weight. 

Will  it  be  contended  that  the  judicial  power  is  the  only 
medium  through  which  an  alien  enemy  can  be  apprehended, 
&c.,  and  this  on  complaint  made?  In  that  case,  it  being 
left  to  the  interference  of  individuals,  little  would  be  done. 
It  is  odious  to  inform,  and  unless  imposed  as  official  duty, 
who  would  like  to  do  it  ?  It  would  be  too  much  to  expect 
from  the  mere  impulse  of  patriotism  such  exertions  for  the 
public  safety.  Would  it  not  seem  too  narrow  a  construc- 
tion of  the  act  of  congress,  and  tending  to  defeat  the  object 
of  the  law?  If  so,  I  would  consider  the  judicial  power  as 
auxiliary  only  to  the  authority  of  the  executive  of  the  gene- 
ral government,  and  no  more.  The  auxiliary  aid  of  the 
judicial  power  is  consistent  with  the  executive  power  of 
the  general  government  in  apprehending,  &c.  But  the 
authority  of  the  judicial  power  to  judge  of  what  the  execu- 
tives of  the  general  government  have  done  in  the  exercise 
of  their  authority  according  to  the  law  of  nations,  or  under 
the  act  of  congress,  is  inconsistent  with  the  right  of  the 
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executive  to  judge  in  the  last  resort,  or  to  act  in  the  first 
instance.  Every  court  of  every  state  competent  to  issue 
a  habeas  corpusj  may  impede  the  acts  of  the  executive  of 
the  general  government,  in  the  exercise  of  its  power. 

"  Quo  capitum  totidem  stadiorum  mtUta." 

A  thousand  inner  wheets  will  counteract  the  outer,  and  the 
machine  will  stop.  The  interior  gyrations  will  not  cor- 
respond with  the  exterior  in  a  geometrical  problem ;  or,  as 
we  say,  in  mathematical  science,  the  interior  circles  will 
not  be  parallel  with  the  exterior.  No  machine  can  be 
constructed  that  would  move  on  such  a  principle.  For 
the  supreme  court  of  the  United  States  can  have  no  con* 
trol  over  the  concurrent  acts  of  the  several  courts  by  way 
of  appeal,  in  this  case.  May  it  not  therefore  be  inferred 
that  it  could  not  have  been  intended  under  the  act  of  con- 
gress to  give  the  judicial  power,  either  of  the  courts  of  the 
United  States  or  of  the  state  courts,  more  than  an  aux- 
iliary jurisdiction  ? 

Hence,  the  question  in  this  case  will  be,  can  the  judicial 
power  do  more  than  what  is  auxiliary,  and  interfere  on 
behalf  of  an  alien  enemy,  to  take  him  out  of  the  custody  of 
the  executive  of  the  general  government,  on  the  ground  of 
being  "  apprehended,  restrained,  secured,  or  removed,"  un- 
reasonably and  without  just  cause,  or  oppressively  in  the 
particular  case?  I  consider  alien  enemies,  so  apprehended, 
&c.,  as  coming  under  the  denomination  of  prisoners  of 
state,  not  for  any  offence  against  the  state,  but  for  reasons 
of  state;  it  being  necessary  for  the  safety  of  the  state  that 
they  should  be  so  apprehended,  &c.  Having  not  been 
taken  in  battle,  I  cannot  call  them  prisoners  of  war,  for 
they  are  not  liable  to  be  exchanged.  But  what  else  can 
they  be  considered,  when  apprehended,  but  as  prisoners  to 
some  extent?  By  this  act,  entitled,  "An  act  respecting 
alien  enemies,''  the  president  would  seem  to  be  constituted 
as  to  this  description  of  persons,  with  the  power  of  a 
Roman  dictator  or  consul,  in  extraordinary  cases,  when 
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the  republic  was  in  danger,  that  it  sustain  no  damage:  ne 
quid  detrimenti  respublica  capiat.  Are  we  not  excluded,  in 
such  case,  by  our  habeas  corpus  act,  which  is  the  same  with 
that  of  the  constitution  of  the  United  States,  art.  4,  §  2. 
"  A  person  charged  with  a  breach  or  violation  of  the  law 
of  nations,^'  is  not  the  subject  of  a  habeas  corpus.  Alien 
enemies  remaining  in  our  country  after  a  declaration  of 
war,  are  to  be  treated  according  to  the  law  of  nations,  and 
it  has  been  so  argued  in  this  case.  Shall  then  the  judicial 
power  constitute  itself  a  judge  between  the  executive  of  the 
general  government  and  the  nation  with  whom  we  are  at 
war,  and  say,  whether  the  proceeding  in  the  case  of  their 
subjects  remaining  in  our  country  has  been  according  to 
the  law  of  nations? 

There  is  the  same  reason  that  the  municipal  judiciary 
shall  not  interfere  with  the  general  executive,  as  where  the 
individual  is  charged  with  a  breach  or  violation  of  the  law 
of  nations.  In  a  case  of  alien  enemy,  I  do  not  therefore 
see  how  this  state  court  or  the  court  of  the  United  States, 
can  undertake  to  say  whether  the  proceeding  of  the  execu- 
tive of  the  general  government  has  been  regular  or  irregu- 
lar, according  to  the  law  of  nations  in  the  case,  or  accord- 
ing to  the  act  of  congress;  of  which,  it  must  be  supposed, 
they  are  the  judges,  and  responsible  only  to  the  body 
politic  of  the  union  for  the  construction  of  their  statute. 

A  report  has  been  read  from  a  gazette,  of  a  decision  of 
a  court  of  the  United  States,  Chief  Justice  Marshall  and 
Judge  Tucker  composing  that  court, — great  names,  and 
in  high  station.  This  report,  if  correct,  carries  with  it 
evidence  that  the  executive  authority  was  warranted  in 
apprehending,  &:c.,  without  the  intervention  of  the  judicial 
power.  It  carries  with  it  evidence  also  that  this  court  did 
undertake  to  review  and  set  aside  the  acts  of  the  marshal, 
at  least,  under  a  habeas  corpus^  on  behalf  of  one  apprehended 
and  restrained  by  him.  This  was  on  the  ground  of  not 
appointing  a  place  to  which  the  prisoner  was  to  be  re- 
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moved.    The  exercise  of  this  power  would  seem  to  imply, 
tha^it  was  competent  to  them  to  judge  also  of  the  locus  in 
quemj  or  the  place  to  which  the  alien  enemy  was  to  be  re- 
moved.   It  might  be  an  unwholesome  fen,  or  dismal  swamp, 
a  barren  mountain,  an  unpeopled  country,  a  remote  dis- 
trict, a  Siberian  wilderness.    Might  not  such  consideration 
be  extended  also  upon  the  same  principle  to  the  nature  of 
the  society  to  which  the  alien  was  to  be  removed,  or  the 
locus  in  quo  as  unsuitable  for  the  employment  of  the  alien 
in  his  accustomed  occupation  or  art,  so  as  to  be  able  to 
obtain  the  means  of  subsistence,  or  otherwise?    If  such 
latitude  could  be  taken  by  the  courts,  what  hindered  to- 
have  reviewed  the  whole  proceedings  of  the  general  go- 
vernment, ab  initio^  and  to  have  begun  at  the  bottom,  or. 
first  act,  in  relation  to  alien  enemies  ?    To  have  inquired 
as  to  the  executive  having  given  notice  and  a  reasonable 
time  to  alien  enemies  to  depart  from  the  country  before  it- 
had  proceeded  to  apprehend,  &c.?  .   - 
It  is  true,  it  is  not  enjoined  that  the  president  sliall  give 
notice  by  proclamation  or  other  public  act,  the  word  may* 
being  used;  but  was  it  not  a  sine  qua  non,  an  act  without 
having  done  which  a  step  could  not  be  taken  in  apprehend- 
ing, &c.  ?    This  would  seem  to  be  a  reasonable  construc- 
tion, and  that  it  was  not  until  after  such  proclamation,  or  < 
other  public  act  announcing  this,  such  description  of  per- 
sons remaining  in  the  country  after  such  limitation  of  time, 
were  bound  to  consider  themselves  as  liable  to  be  appre- 
hended, &c.    Were  I  to  take  any  ground  in  the  case,  it 
would  be  this;  for  I  do  not  see  any  declaration  or  public 
act  of  the  government  announcing  such  time,  after  which 
alien  enemies  choosing  to  remain  were  to  consider  them- 
selves as  existing — that  is,  remaining — in  the  country  by 
the  courtesy  of  the  government,  and  subject  to  all  the  regu- 
lations, restrictions  and  directions  which  might  be  made  by 
the  government  respecting  them.    But  I  do  not  see  that 
the  courts  of  the  United  States  have  the  power  to  interfere 
u 
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on  any  ground,  on  behalf  of  such  description  of  persons. 
The  courts  of  the  Uniled  States  have  no  more  power  than 
this  court  has  to  inquire  into  the  regularity  of  the  proceed- 
ings on  the  part  of  the  executive  of  the  general  govern- 
mentf  with  regard  to  this  description  of  persons.  The 
return  of  the  marshal  that  he  holds  an  applicant  as  an 
alien  enemy,  in  other  words,  a  British  subject,  for  that  is 
the  only  nation  with  whom  we  are  at  war;  and  the  admis- 
sion by  the  applicant  that  he  is  of  such  description  of  per- 
sons; no  traverse  tendered  as  to  his  not  being  such,  ex- 
clude, in  my  opinion,  the  interposition  of  this  court,  or  of 
any  other  court.  This  redress  against  any  undue  pro- 
ceeding of  the  executive,  or  of  any  officer  acting  under  the 
appearance  of  that  authority,  must  be  through  the  depart- 
ment of  state  to  the  president  himself. 

I  have  no  idea  that  if  the  alien  enemy  had  violated  a 
municipal  law,  and  had  been  arrested  for  that  offence,  and 
was  in  custody  under  process  from  any  municipal  court, 
the  president  could  interpose  to  take  him  out  of  custody* 
or  to  send  him  out  of  the  country.  For  the  alien  enemy 
is  not  out  of  the  law  so  far  as  to  claim  protection  from  the 
law  against  trespasses ;  or  so  far  as  not  to  be  liable  to  pro- 
secutions for  trespasses  done  by  him ;  but  so  far  as  to  pre- 
clude interposition  between  him  and  the  general  govern- 
ment. I  think  he  is  to  be  considered  as  out  of  the  muni- 
cipal law,  and  not  the  subject  of  a  habeas  corpus  in  that 
case.  We  are  imperium  in  imperio^  and  I  do  not  think 
our  judicial  power  extends  to  impede  the  march  oT  the 
general  government,  but  is  confined  to  what  is  auxiliary, 
and  cannot  control  It  will  be  understood  that  I  mean  the 
case  of  a  person  in  custody  under  the  denomination  of  a 
British  subject;  and  who  admits  himself  to  be  of  that  de- 
scription of  persons,  and  to  be  in  confinement  as  such.  I 
do  not  see  that  any  habeas  corpus  can  issue,  unless  the  ap- 
plicant can  make  an  affidavit  in  the  first  instance  that  he 
is  not  an  alien  enemy,  or,  in  other  words,  a  British  subject. 
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flagrante  hdlo  with  that  nation.  It  wholly  belongs  to  the 
general  goyernment ;  and,  on  a  representation  to  the  execu- 
tive, through  the  department  of  state,  it  cannot  but  be  pre- 
sumed by  the  judicial  power,  that  in  the  case  of  any  undue 
proceeding  against  an  alien  enemy,  relief  will  be  given.  It 
would  introduce  endless  confusion  and  embarrassment  to 
say  that  the  judicial  power  can  at  all  times  interfere  be- 
tween the  alien  enemy  and  the  general  government,  so  as 
to  take  him  out  of  their  hands,  on  an  allegation  that  he 
was  treated  with  inhumanity  or  hardship.  The  only  thing 
that  is  alleged,  or  can  be  alleged  is,  the  not  having  given 
notice,  a  reasonable  time,  to  depart.  I  do  not  see  that 
this  step  has  been  taken  in  the  first  instance;  if  it  had, 
there  could  not  a  word  more  be  said.  This,  however,  will 
be  a  consideration  with  the  executive,  who  is  responsible 
to  the  nation  for  every  thing  that  an  alien  could  claim. 

As  to  the  taking  up  of  this  case  on  the  score  of  a  com- 
plaint made  to  the  judicial  power,  so  as  to  make  any  order, 
the  alien  enemy  is  not  at  large,  which  is  the  term  in  the 
act  of  congress;  and  it  is  only  in  such  case  that  the  judicial 
power  is  warranted  in  apprehending,  &c.,  s<3  as  to  make 
an  order  to  remove.  We  have  not  the  power,  not  even  if 
the  marshal  was  to  half  strangle,  instead  of  half  starve,  the 
prisoner:  for  the  marshal  is  the  president,  and  what  he 
does  must  be  considered  the  act  of  the  executive.  At  the 
same  time,  I  must  remark,  that  we  have  no  evidence  of 
half  starving,  or  of  any  other  hard  usage,  but  the  contrary. 
It  is  on  a  complaint  against  him  that  the  court  can  inter- 
fere; not  on  a  complaint  for  him.  The  marshal  makes  no 
complaint  against  him.  He  stands  upon  his  bond,  and 
says  he  has  him  in  custody.  Can  we  take  him  out?  I 
think  we  cannot. 

To  sum  up  what  has  been  said  in  a  desultory  manner, 
the  first  step  which,  it  seems  to  me,  it  behooved  the  execu- 
tive of  the  general  government  to  have  taken  under  the 
act  of  congress  in  question,  was  the  promulgation  of  the 
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reasonable  time  for  the  departure  of  alien  enemies,  six 
months  having  been  given  by  the  act  of  congress  of  the 
6th  July,  1812,  ^*  within  which  passports  for  the  safe  trans- 
portation of  any  ship,  or  other  property,  belonging  to 
British  subjects,  then  within  the  limits  of  the  United  States,'^ 
this  might  have  been  supposed  to  have  been  the  limitation 
for  the  departure  of  persons  also.  But  a  dbtinction  exists, 
and  was  to  be  taken  between  property  in  persons.  There 
ought,  in  strictness,  to  have  been  a  proclamation,  or  some 
public  act,  limiting  the  time  as  to  these,  after  which  they 
should  consider  themselves  as  liable  to  be  apprehended,  &c. ; 
and  this  not  appearing  to  have  been  done,  doubtless  on  a 
representation  to  the  president  now,  through  the  depart- 
ment of  state,  by  any  of  those  willing  to  remove,  they  will 
obtain  permission  to  depart,  so  that  there  can  be  no  ne- 
cessity for  the  courts  to  interpose,  if  they  had  the  power: 
but  it  is  my  opinion  they  have  not  It  is  on  complaint 
made,  that  the  courts  are  warranted  to  act;  meaning,  I 
take  it,  the  same  with  information  given,  that  any  alien 
enemy,  contrary  to  the  tenor  and  intent  of  such  proclama- 
tion, or  other  regulations  which  the  president  of  the  United 
States  shall  and  may  establish  in  the  premises,  that  the 
courts  shall  cause  such  alien  or  aliens  to  be  duly  appre- 
hended and  convened  before  such  court,  &c.  But  in  order 
to  be  effectual  for  the  great  mass  of  his  operations  for  the 
exigencies  of  the  public  safety,  the  executive  must  be  con- 
sidered as  having  a  right  to  act  in  the  first  instance.  It  is 
on  proof  of  improper  and  suspicious  conduct,  that  the  alien 
is  to  be  informed  upon,  or  complained  against,  to  a  court 
or  judge,  and,  sufficient  cause  appearing,  that  measures 
may  be  taken  by  this  functionary  of  administration.  But 
the  president  is  not  confined  to  examination  in  the  indivi- 
dual case,  and  sufficient  cause  appearing,  in  prevention  of 
what  may  be  done  by  aliens,  the  president  may  order  off 
or  cause  to  be  removed  out  of  the  country,  or  confined 
within  it,  and  this  simply  on  the  ground  of  not  having  de- 
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parted  agreeably  to  proclamation,  or  removed  agreeably  to 
regulations.  I  state  this,  the  necessity  of  giving  the  act 
this  construction,  as  justifying  the  president/ by  his  mar- 
shals, acting  independently  of  judicial  functionaries,  and 
not  subordinate  to  them.  And  for  this  reason,  I  am  confi- 
dent in  my  opinion,  that  the  privilege  of  the  habeas  corpus 
does  net  extend  to  an  interference  v^ith  the  proceedings  of 
the  executive  authority  in  such  case.  Did  I  not  think  so, 
I  would  consider  myself  bound  to  liberate  on  the  ground  of 
the  first  step  not  having  been  taken,  the  giving  notice; 
where  the  requisUus  is  not  shown,  and  this  not  matter  of 
form,  but  matter  of  substance  in  any  case,  a  judicial 
proceeding  cannot  be  supported,  but  the  plaintiff  must  be 
nonsuit.  But  it  may  be  said,  that  the  calling  on  alien 
enemies  to  report  themselves  to  the  marshal  was  notice. 
But  this  was  forthwith,  and  does  not  imply  a  time  pre- 
ceding. But  this  is  a  matter  the  responsibility  of  which 
lies  to  the  nation,  and  with  foreign  nations,  and  not  with 
the  judicial  power  under  this  act.  At  the  same  time,  I 
must  say,  that  I  cannot  suppose  any  of  those  remaining  in 
the  country  would  have  removed,  had  notice  of  reasonable 
time  been  given.  The  president  had  taken  it  for  granted 
that  all  had  removed  within  the  six  months,  with  their 
effects,  that  chose  to  go,  and  it  is  matter  of  form  only,  that 
is  complained  of  in  this  case.  But  of  that  I  do  not  deem 
it  competent  for  a  judge  or  court  to  determine.  It  must 
lie  with  the  executive,  and  not  the  judicial  power. 
The  prisoner  was  accordingly  remanded. 
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Commonwealth  v.  Young. 

[Sdtbmbbe,  1818.] 

The  constitation  of  the  United  States  prescribes  the  only  mode  by  which 
they  can  acquire  land  as  a  sovereign  power,  and  therefore  they  hold  on]y 
as  an  indiyidual  when  they  obtain  it  in  any  other  manner. 

Under  the  act  of  congress  of  2d  Angnst,  1813,  authorizing  the  president  of  the 
United  States  to  sell  certain  lands  in  Pennsylvania,  which  had  been  asr 
signed  to  them  by  the  late  proprietary,  but  of  which  the  jurisdiction  never 
had  been  ceded  by  the  state,  a  sale  was  effected  by  A.  B.  by  public  outcry. 
This  was  held  to  be  a  violation  of  the  law  of  Pennsylvania  of  the  38th  March, 
1814,  for  the  regulation  of  auctions,  by  which  all  sales  of  this  description 
are  to  be  made  by  persons  commissioned  by  the  governor  of  Pennsylvania. 

Ereoe  to  the  Mayor's  Court  of  the  city  of  Pittsburgh. 
By  the  record  returued,  it  appeared  the  question  arose 
upon  a  special  verdict.  The  cause  was  argued  by  Wilkins^ 
for  the  commonwealth,  and  Baldwin^  who  appeared  on 
behalf  of  the  United  States,  under  whose  authority  the 
defendant  had  acted. 

TiLGHBiAN,  C.  J.,  was  uot  prcseut  at  the  argument,  and 
gave  no  opinion. 

Gibson,  J. — ^The  defendant  was  indicted  in  the  mayor^s 
court  of  this  city,  for  selling  a  lot  of  ground  by  public  out- 
cry, to  one  Daniel  Spears,  in  violation  of  the  laws  regulating 
auctions.  It  appears  by  the  special  verdict,  that  the  title 
to  the  ground  in  question,  and  on  which  the  government 
had  erected  Fort  Fayette,  was,  by  the  late  proprietary, 
vested  in  fee  simple,  in  the  United  States,  and  that  the 
fort,  which  had  been  used  as  barracks,  a  military  depot, 
and  place  of  defence,  had  been  disused  as  such,  a  short 
time  previous  to  the  sale ;  but  that  Pennsylvania  had  never 
ceded  her  right  of  jurisdiction  over  this  ground  to  the 
federal  government.    On  the  2d  of  August,  1813,  congress 
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anthorized  the  president  to  sell  it,  without  prescribing  the 
mode;  and  the  defendant  was  miployed  by  the  president 
to  make  sale  of  it  by  public  outcry.  Previous  to  the  sale, 
he  received  notice  from  Dennis  S.  Scully,  the  city  auctioneer, 
of  the  exclusive  right  of  the  latter  to  dispose  of  real  pro- 
perty at  auction  within  the  city  of  Pittsburgh;  notwith- 
standing which,  he  effected  the  sale.  On  these  facts  judg- 
ment was  rendered  for  the  defendant,  by  consent,  for  the 
purpose  of  bringing  the  question  before  this  court ;  and  it 
is  now  argued  that  the  United  States,  being  a  sovereign 
power,  did  not,  and  could  not,  hold  this  ground  subject  to 
the  municipal  regulations  of  the  state. 

The  decision  must  rest,  I  apprehend,  on  a  few  elementary 
principles  that  are  very  plain.  Before  the  establishment 
of  a  federal  government  every  state  possessed  full,  complete, 
and  absolute  sovereign  power.  By  the  federal  constitution 
a  portion  of  that  sovereignty  was,  for  national  purposes, 
transferred  to  the  general  government:  the  residue  remained 
to  the  states.  The  sovereignty  of  the  United  States  is 
derivative;  that  of  the  individual  states  inherent:  but  the 
authority  of  both  is  limited,  being  restricted  to  the  exercise 
of  powers  applicable  only  to  particular  subjects;  neither 
being  sovereign  to  every  purpose,  and  in  every  aspect,  but 
only  so,  when  acting  within  the  prescribed  limits  of  its  au- 
thority. For  all  national  purposes  the  United  States  icr 
completely  sovereign:  for  all  domestic  purposes,  unless 
where  there  are  express  or  strongly  implied  exceptions, 
each  state  is  so.  The  jurisdiction  of  both,  in  the  particular 
aspect  in  which  each  possesses  the  attributes  of  sovereignty, 
may,  for  national  and  state  purposes,  be  exercised  on  the 
same  subject  and  at  the  same  time.  In  other  cases  the 
jurisdiction  is  exclusive.  In  the  eighth  section  of  the  first 
article  of  the  federal  constitution,  there  is  an  accurate  enu- 
meration and  definition  of  the  objects  to  which  the  powers 
of  the  federal  government  extend,  except  the  authority  to 
pass  laws  to  carry  the  preceding  powers  into  execution, 
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which  is  necessarily  indefiDable.    What  is  the  extent  of 
the  federal  sovereignty,  as  to  soil  and  territorial  jurisdic- 
tion ?    By  the  eighth  claase  of  the  section  jast  mentioned, 
^*  Congress  shall  have  power  to  exercise  exclusive  jurisdic- 
tion over  such  district  not  exceeding  ten  miles  square,  as 
^^Vf  hy  cession  of  particular  states  and  the  acceptance  of 
congress,  becon^e  the  seat  of  the  government  of  the  United 
States ;  and  to  exercise  like  authority  over  all  places  pur- 
chased by  the  consent  of  the  legislature  of  the  state,  in 
which  the  same  shall  be,  for  the  erection  of  forts,  maga- 
zines, arsenals,  dockyards  and  other  needful  buildings.'* 
There  can  be  no  doubt  that  under  a  purchase  ratified  by 
the  legislature,  pursuant  to  this  clause,  congress  may,  if 
they  please,  extinguish  all  state  authority,  legislative,  exe- 
cutive and  judicial ;  and  exercise,  within  the  limits  of  the 
district  acquired,  not  only  national,  but  municipal  authority^ 
as  fully  as  a  state  can,  within  its  own  peculiar  limits :  for 
here  the  residue  of  complete  sovereignty,  after  the  grant  to 
the  federal  government  was  carved  out  of  it,  is  again  united 
to  the  portion  first  transferred  by  the  federal  constitution, 
and  is  possessed  by  the  United  States,  just  as  it  at  first 
was,  by  the  state  from  which  it  emanated;  with  this  dif- 
ference, however,  that  when  exercised  for  national  purposes, 
it  is  general,  and  co-extensive  in  its  obligation  with  the 
limits  of  the  United  States,  and  when  exercised  for  muni- 
cipal purposes  it  is  local  and  co^extensive  only  with  the 
district  itself.    But  the  lot  was,  in  fact,  not  purchased  in 
pursuance  of  the  constitutional  provision,  having  been  ob- 
tained from  the  late  proprietary ;  whether  before  or  after 
his  proprietary  rights  were  assumed  by  the  state  is  imma- 
terial, as  he  held  this  lot  as  an  individual  in  his  private  ca- 
pacity, and  it  is  besides  expressly  found  that  the  state  never 
parted  with  her  jurisdiction  over  it.    The  United  States, 
therefore,  had  no  right  of  municipal  legislation,  as  respected 
it.    What  power,  then,  can  they  exercise  over  property  in 
the  soil  in  a  national  view  ?    I  know  none  but  that  of  tax- 
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ation.  For  that  purpose  coogress  has  plenary  authority, 
and  may  pass  any  law  necessary  to  attain  the  end.  In  this 
respect  alone,  they  have  sovereign  power  over  the  right  of 
soil,  and  in  no  other  (except  perhaps  by  an  exercise  of  the 
doubtful  right  of  making  roads  and  canals)  can  they  con- 
stitutionally effect  it.  Here  they  owned  the  fee  simple  of 
the  ground ;  but  that  is  not  an  attribute  inseparable  from 
sovereignty;  for  the  ownership  of  the  soil,  and  jurisdiction 
over  it,  may,  and,  in  fact,  usually  do  exist  separately  from 
each  other*  The  one  is  always  derived  from  the  other; 
but  each  may  be,  and  usually  is  the  subject  of  a  separate 
grant.  Hence  the  necessity  of  ratification  by  the  legis* 
lature  of  the  state,  to  vest  full  sovereignty  in  the  United 
States,  where  the  purchase  is  with  a  view  to  exclude  juris- 
diction. The  vendor  passes  the  right  of  soil,  and  the  state 
the  ri^t  of  municipal  jurisdiction,  which,  added  to  national 
jurisdiction  acquired  by  the  constitution,  invests  the  United 
States  with  full  and  absolute  sovereignty  over  the  ceded 
territory.  Now  had  the  United  States  any  further  power 
over  this  lot,  than  to  dispose  of  it  as  an  individual?  As 
their  sovereignty  is  derivative,  they  can  hold  land  as  a  so- 
vereign, only  when  it  has  been  acquired  pursuant  to  the 
provisions  of  the  constitution.  For  special  objects  confided 
to  the  general  government,  a  limited  right  of  sovereignty 
over  the  soil,  without  a  right  to  the  soil  itself,  was  imparted 
by  the  constitution ;  but  this  was  so  only  in  relation  to  those 
subjects  on  which  congress  had  power  to  act.  Then  a 
right  to  the  soil,  and  jurisdiction  over  it,  being  distinct 
matters,  it  follows  that  where  one  sovereign  has  the  fee 
simple  of  land  within  the  territory  of  another,  the  former 
holds  in  subordination  to  all  the  municipal  regulations  of 
the  latter.  There  is  no  abasement  in  this ;  for  in  the  days 
of  feudal  tenure,  when  the  difference  of  rank  between  the 
lord  and  the  vassal  was  marked  by  circumstances  far  from 
flattering  to  human  pride,  it  was  not  uncommon  for  a  so- 
vereign, the  tenant  of  a  fief,  to  do  homage  for  it  to  another, 
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even  of  inferior  dignity.  It  is  clear,  then,  that  the  United 
States,  though  sovereign  for  some  purposes,  did  not,  in  re- 
lation to  this  lot,  stand  in  the  situation  of  a  sovereign,  but 
an  individual;  and  if  so,  the  lex  loci  rei  sitm  must  govern. 
In  transferring  property  held  as  an  individual,  government 
must  conform  to  the  municipal  laws  of  the  place.  United 
States  V.  CroAy^  7  Cranch  116.  The  lot  was  subject  to 
taxation  for  state  purposes,  to  the  laws  directing  the  mode 
of  alienation,  and,  in  short,  every  other  state  regulation 
that  could  operate  on  the  property  of  an  individual.  For 
all  these  purposes  the  state  was  sovereign.  On  the  other 
hand,  congress,  in  the  use  of  its  legitimate  powers,  have  a 
right  to  tax  land,  the  property  of  a  state,  when  it  is  not,  at 
the  same  time,  held  in  sovereignty,  without  any  violation 
of  state  rights :  for  in  the  exercise  of  this  power,  both  by 
the  United  States  for  national,  and  a  single  state  for  muni- 
cipal purposes,  each,  respectively,  is  sovereign  and  each 
subordinate.  If  the  act  of  congress  had,  as  to  the  mode 
of  sale,  pretended  to  vest  in  4he  president  a  power  para- 
mount to  state  authority,  it  would  have  been  unconstitu- 
tional and  void.  Such  an  assumption  of  power  could  be 
founded  only  on  the  doctrine  of  federal  supremacy  in  all 
cases,  whether  national  or  municipal ;  and  would,  if  tolerated, 
be  the  signal  for  destroying  the  power  of  the  courts  to  pass 
on  the  constitutionality  of  any  law,  and,  particularly,  for 
abolishing  the  subjection  of  state  legislation  to  the  decisions 
of  the  federal  judiciary:  a  result  deeply  to  be  deplored  by 
every  friend  to  civil  liberty. 

I  shall  now  notice  a  few  of  the  arguments  urged  in  behalf 
of  the  defendant.  It  is  asked,  if  the  state  can  tax  the  pro- 
perty of  the  United  States,  why  not  an  office  under  the 
federal  government?  Simply  because  a  power  of  this  sort 
would  be  inconsistent  with  the  safety  and  very  existence 
of  the  general  government;  and  therefore  a  restriction  of 
its  exercise  must  necessarily  be  implied  from  the  nature 
of  the  power  itself.    The  case  of  a  loan  at  a  higher  rate  of 
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interest  than  is  established  by  the  state  laws,  is  provided 
for  in  the  constitution;  for  congress,  having  power  to 
borrow  money,  must  necessarily  have  the  ancillary  power 
of  fixing  the  terms;  without  which  a  power  to  borrow 
would  be  nugatory.  So,  a  power  to  establish  courts  of 
justice,  necessarily  includes  all  powers  requisite  to  carry 
the  judgments  of  such  courts  into  effect ;  and  for  this  reason 
a  sale  by  the  marshal,  under  process  of  a  federal  court, 
would  not,  though  made  by  public  outcry,  be  a  violation  of 
the  auction  laws.  But  in  all  these  cases,  power  is,  by 
necessary  and  irresistible  implication,  given  in  the  consti- 
tution. The  exemption  of  the  United  States  from  payment 
of  costs,  is  put  as  an  analogous  case ;  but  this  is  confined 
to  her  own  courts,  and  the  reason  of  it  is  plain.  Costs  are 
not  recoverable  at  common  law,  and  there  is  no  act  of 
congress  which  imposes  them  on  the  federal  government ; 
but  in  a  state  court  this  exemption  would  not  be  allowed, 
even  if  there  were  an  act  of  congress  for  it.  Lastly,  it  is 
asked  whether  a  sale  under  the  authority  of  the  state,  her- 
self, would  contravene  the  auction  laws?  Certainly  not ; 
for  being,  for  this  purpose,  perfectly  sovereign,  the  dis- 
pensing power  would  rest  with  her;  and  as  to  the  United 
States  not  being  bound  because  not  particularly  named  in 
the  state  laws,  that  depends  on  their  claim  to  be  treated  as 
a  sovereign,  and  must  stand  or  fall  with  it.  If  the  president, 
representing  the  United  States,  cannot  dispense  with  a  state 
law,  his  agent  by  him  cannot  shield  himself  under  his  au- 
thority. The  judgment  of  the  mayor's  court  ought  there- 
fore to  be  reversed,  and  judgment  entered  for  the  common- 
wealth. 

Duncan,  J. — ^This  is  a  prosecution  for  the  penalty  under 
the  act  of  28tb  March,  1814,  authorizing  the  appointment 
of  an  auctioneer  for  the  borough  of  Pittsburgh,  which 
enacts,  that  the  said  auctioneer  shall  have  power,  within 
the  borough  of  Pittsburgh,  to  set  up  and  expose  to  sale  by 
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public  auction  and  vendue,  all  and  every  houses  and  lots, 
land  and  goods,  dse.,  and  property  of  what  nature  and 
amount  soever;  and  if  any  other  persons  than  the  said 
auctioneer  or  his  deputy,  shall  be  found  selling  or  disposing 
of  any  property  whatsoever,  other  than  the  said  auctioneer 
or  his  deputy,  by  way  of  public  vendue  within  the  said 
borough,  except  sales  made  by  executors  or  administrators, 
or  sales  on  judicial  process  or  by  distress,  such  person  so 
offending,  and  being  thereof  legally  convicted  before  the 
court  of  quarter  sessions,  shall,  for  every  such  offence,  for* 
feit  the  sum  of  one  hundred  dollars  for  the  use  of  the  poor 
of  the  borough* 

The  special  verdict  finds  all  the  facts  necessary  to  bring 
the  defendant  within  the  provisions  of  this  act,  unless  the 
property  sold  stood  in  that  situation,  as  that  it  was  privi- 
leged and  exempted  from  the  operation  of  the  act.  The 
privilege  of  exemption  is  claimed  on  the  ground  that  it  was 
the  property  of  the  United  States,  sold  under  an  act  of 
congress :  that  the  United  States  derived  their  title  under 
the  late  proprietors  of  Pennsylvania :  that  the  United  States 
had  erected  a  fort  thereon,  which  had  been  used  as  a  bar- 
rack, a  military  depot,  and  place  of  defence,  but  which  had 
been  disused  as  such  for  some  short  time  before  the  sale. 
The  special  verdict  further  states,  that  the  state  never  had 
ceded  the  jurisdiction  to  the  United  States. 

It  was  contended,  on  the  part  of  the  defendant  in  error, 
that  under  the  constitution  of  the  United  States,  congress 
had  the  power  to  dispose  of,  and  make  all  needful  rules  and 
regulations  respecting  the  territory,  or  other  property,  be- 
longing to  the  United  States;  and  that  if  the  state  of  Penn- 
sylvania  possessed  the  exclusive  power  of  legislation,  this 
act  does  not  include  the  property  of  the  United  States, 
inasmuch  as  they  are  not  expressly  named. 

The  jurisdiction  over  this  spot  (being  within  the  limits  of 
Pennsylvania)  must  remain  in  the  state,  unless  divested  of 
it  by  the  constitution  of  the  United  States,  or  some  law  of 
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ber  own.  There  caanot  be  concurrent  legislation.  It  must 
exclusively  belong  to  the  one  or  the  other.  Such  is  the 
nature  of  real  estate,  that  the  lex  loci  rei  sitw  must  preyail 
uniyersally.  The  eighth  section  of  the  eleventh  article  of 
the  constitution  of  the  United  States,  defines  the  legislative 
power  of  congress.  The  seventeenth  provision  enables  con- 
gress to  exercise  exclusive  legislation  in  all  cases  whatso- 
ever, over  such  district  (not  exceeding  ten  miles  square)  as 
in&y9  by  cession  of  particular  states  and  the  acceptance  of 
congress,  become  the  seat  of  the  government  of  the  United 
States ;  and  to  exercise  like  authority  over  all  places  pur- 
chased by  consent  of  the  legislature  of  the  state  in  which 
the  same  shall  be,  for  the  erection  of  forts,  magazines,  ar- 
senals, dock-yards,  and  other  needful  buildings.  This  enu- 
meration excludes  an  authority  in  all  but  the  places  enu- 
merated. The  legislation  and  authority  of  congress  is  con- 
fined to  cessions  by  particular  states  for  the  seat  of  govern- 
ment, and  purchases  made  by  consent  of  the  legislature  of 
the  state,  for  the  purpose  of  erecting  forts.  The  legislative 
power  and  exclusive  jurisdiction  remained  in  the  several 
states,  of  all  territory  within  their  limits,  not  ceded  to,  or 
purchased  by,  congress,  with  the  assent  of  the  state  legis- 
lature, to  prevent  the  collision  of  legislation  and  authority 
between  die  United  States  and  the  several  states.  The 
cases  of  the  jurisdiction  of  the  United  States  as  to  territory, 
are  clearly  defined  by  the  constitution  of  the  United  States. 
No  misunderstanding  can  ever  arise,  because  the  cession 
must  be  made  by  the  state  to  the  United  States,  or  the  pur- 
chase made  by  the  United  States,  with  the  consent  of  the 
state  legislature.  There  is  a  legislative  exposition  by  con- 
gress as  early  as  2d  April,  1794.  This  first  exercise  of 
the  power  of  congress  under  the  constitution,  proceeded 
from  men  of  whom  many  were  the  framers  of  the  consti- 
tution. 

By  that  act  it  is  provided  that  for  the  safe  keeping  of  the 
military  stores,  there  shall  be  estabUshed  under  the  direction 
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of  the  president  of  the  United  States,  three  or  four  arsenals 
with  magazines  as  he  shall  judge  most  expedient,  in  such 
places  as  will  best  accommodate  the  different  parts  of  the 
United  States,  either  or  both  of  the  arsenals  heretofore  used 
at  Springfield  and  Carlisle,  to  be  continued  as  part  of  the 
said  number,  at  his  discretion :  provided,  that  none  of  the 
said  arsenals  be  erected,  until  purchases  of  land  necessary 
for  their  accommodation  be  made  with  the  consent  of  the 
legislature  of  the  state  in  which  the  same  is  intended  to  be 
erected. 

This  power  is  not  delegated  to  the  United  States  by  the 
constitution,  nor  is  it  prohibited  to  the  United  States;  and 
by  the  twelfth  article  of  the  amendment  of  the  constitution, 
it  is  reserved  to  the- United  States  respectively.  If  the 
lands  held  by  the  United  States  are  not  subject  to  the  laws 
of  the  state,  in  whose  limits  they  are,  no  crime  committed 
in  them  could  be  the  subject  of  state  jurisdiction.  Nor 
could  it  be  of  United  States  jurisdiction,  unless  in  the  two 
defined  cases  under  the  constitution.  It  would  be  a  portion 
of  territory  out  of  the  reach  of  any  human  tribunal ;  a 
sanctuary  beyond  the  control  of  any  human  law.  There 
is  only  one  decision  on  this  subject.  Commonwealth  v.  Ethan 
A.  C6iry,  8  Mass.  72.  It  was  an  indictment  for  selling 
spirituous  liquors  within  the  town  of  Springfield,  without 
license,  against  the  form  of  a  statute  of  that  state ;  and  it 
was  there  decided,  that  the  courts  of  the  commonwealth 
could  not  take  cognizance  of  an  offence  committed  on  lands 
in  the  town  of  Springfield,  which  had  been  purchased  by 
the  United  States,  for  the  purpose  of  erecting  an  arsenal, 
&c.,  to  which  the  consent  of  the  commonwealth  had  been 
granted  by  statute.  When  the  United  States  have  deter- 
mined to  bring  the  territory  under  their  own  authority^ 
they  have  followed  the  provision  of  the  constitution,  by  ob- 
taining the  legislative  assent  of  the  state  to  the  purchase, 
as  in  the  case  at  Springfield.  The  objection  occurred  to 
the  court,  that  if  the  laws  of  the  commonwealth  had  no 
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force  within  the  acquisition  of  congress,  the  inhabitants 
thereof  could  not  exercise  any  civil  or  political  privileges, 
under  the  laws  of  Massachusetts,  in  the  town  of  Springfield. 
The  consequence  was  admitted ;  but  the  court  consider  this 
no  hardship,  because  the  inhabitants  are  not  interested  in 
any  election  made  within  the  state,  or  held  to  pay  taxes 
imposed  by  its  authority,  nor  bound  by  its  laws. 

The  construction  that  congress,  without  the  assent  of 
the  legislature,  may  purchase  land  within  the  limits  of  any 
state,  and  place  a  colony  there,  exempt  from  state  juris- 
diction,  taxation  and  legislation,  would  indeed  strike  us 
with  alarm.  The  most  dreadful  mischief  would  arise  from 
this  border  jurisdiction :  these  little  anomalies,  dotted  over 
the  extent  of  a  great  state,  having  the  inhabitants  of  those 
places,  unrepresented  either  in  state  or  general  govern- 
ments, exempt  from  taxation,  and  free  from  the  operation 
of  all  law,  and  not  punishable  by  the  courts  of  another. 
The  mode  of  acquiring  and  disposing  of  territory,  whether 
by  an  individual  or  by  the  United  States,  must  be  regulated 
by  the  laws  of  the  state  in  whose  chartered  limits  it  is.  Is 
it  or  can  it  be  law,  that  if  the  United  States  purchase  land 
within  this  state,  which  by  her  laws  declares  all  conveyances, 
not  registered  within  six  months,  void  as  to  subsequent 
purchasers;  that  the  subsequent  bond  fide  purchaser,  with- 
out  notice  of  such  unregistered  conveyance,  should  not  be 
protected  by  the  registry  act  ?  Suppose  the  agent  of  the 
United  States  had  disposed  of  this  property  by  lottery ; 
would  not  the  state  law  against  lotteries  attach  to  this? 
Could  any  of  the  garrison  of  fort  Fayette  sell  liquor  to  any 
of  the  citizens,  without  incurring  the  penalty  of  the  law  ? 
Suppose  rape  or  murder  committed  within  the  precincts; 
have  the  state  courts  no  jurisdiction?  The  United  States 
courts  clearly  have  not  authority.  Nor  does  the  authority 
given  by  the  fourth  article,  section  third,  of  the  constitution 
of  the  United  States,  (granting  power  to  congress  to  dispose 
of  and  make  rules  respecting  this  or  other  property  belong- 
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log  to  the  United  States,)  Test  legislative  pow^r  over  a 
territory  within  the  limits  of  a  state.    The  territory  of  the 
United  States  then  signifies  that  portion  of  land  beyond 
the  chartered  bonndaries  of  any  state,  or  cessions  of  char« 
tered  boundaries  that  had  been  ceded  by  the  respective 
states.    These  are  denominated,  by  the  acts  of  congress, 
territories.    There  is  over  them  a  territorial  govemlnent. 
The  fourth  article  gives  fuU  faith  and  credit  to  the  public 
acts  and  records  of  any  state,  in  all  the  states ;  and  grants 
to  congress  the  power  of  prescribing  the  manner  of  authen- 
tication and  the  effect ;  declares  that  citizens  of  each  state 
shall  be  entitled  to  the  privileges  of  citizens  of  every  state ; 
provides  for  the  delivering  up  of  fugitives;  the  organization 
of  new  states,  and  the  disposition  and  regulation  of  the  ter- 
ritories belonging  to  congress,  and  guaranties  a  republican 
form  of  government.    To  stretch  the  constitution  beyond 
this,  and  because  congress  have  a  power  to  regulate  and 
dispose  of  the  territory  and  other  property,  that  they  may 
make  laws  for  the  disposition  of  it  in  a  manner  prohibited 
by  the  laws  of  the  state  in  which  it  is  situated,  except  in 
the  two  cases  provided,  would  be  a  most  mischievous  con* 
struction,  inconsistent  with  the  general  plan  and  special 
provision  of  the  whole  system,  and  introductive  of  the  most 
destructive  confusion,  discord  and  anarchy.    The  argument 
of  lands  sold  at  auction  for  direct  taxes  has  no  application ; 
for  congress  has  express  power,  by  the  constitution,  to  levy 
and  collect  taxes.    Possessing  the  power  to  levy  and  collect, 
the  paramount  means  remains  with  them.    It  is  incidental. 
But  congress  have  authority  to  make  all  laws  necessary  to 
carry  into  execution  any  power  vested  in  them  by  the  con* 
stitution.    But  the  counsel  on  the  part  of  the  defendant  in 
error  has  insisted,  that  the  act  does  not  embrace  the  land 
of  the  United  States,  as  the  United  States  are  not  named 
expressly.    This  claim  must  have  its  foundation  on  the 
royal  prerogative.    And  the  argument  is,  that  as  the  king 
of  England  is  not  bound  by  acts  of  parliament,  unless 
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named,  therefore  that  the  United  States,  in  the  character 
of  land  holders,  are  not  bound.  The  reason  on  which  this 
rule  is  founded  never  could  be  applicable  to  this  govern- 
ment. The  general  rule  laid  down  is,  that  the  king^s  rights 
shall  not  be  barred  or  restrained  by  any  statute,  unless  he 
be  specially  named;  for,  if  he  were  specially  named,  this 
might  be  a  reason  for  his  withholding  his  assent.  But 
even  the  king,  though  not  named,  may  be  precluded  of  such 
inferior  claims  as  might  belong,  indifferently,  to  him  or  a 
subject,  as  the  title  to  an  advowson  or  landed  estate;  but 
not  stripped  of  his  ancient  prerogative,  nor  of  those  rights 
which  are  incommunicable,  and  appropriated  to  him  as  ap- 
purtenant to  his  regal  capacity.  When  it  does  not  destroy 
the  ancient  prerogative,  nor  deprive  the  crown  of  any  prior 
right,  but  only  new-models  it,  such  laws  bind  the  king, 
though  not  named.  The  King  v.  The  Archbishop  of  Armagh^ 
1  Strange  516,  and  1  Woodes.  31.  The  king,  as  a  land- 
holder, would  be  bound  in  all  statutes  regulating  the  dispo- 
sition of  land.  To  these  prerogative  claims  on  the  part 
of  the  United  States,  as  sovereign  rights,  I  cannot  subscribe. 
The  sovereign  here  is  the  state.  The  sovereignty  was  in 
the  state  before  the  adoption  of  the  constitution.  It  is  not 
ceded  to  the  United  States.  It  is  consequently  reserved 
unimpaired  by  the  states.  The  United  States  holding  lands 
within  the  state  territory  (unless  in  the  cases  specified  by 
the  constitution)  hold  them  by  the  same  tenure  that  indi- 
viduals do.  In  the  United  Slates  v«  Fisher,  2  Cranch  35S, 
the  doctrine  of  the  United  States  prerogative  is  slightly 
glanced  at,  and  seems  to  have  been  abandoned  in  an 
inquiry  respecting  the  priority  claimed  by  the  United 
States;  and  the  right  alone  claimed  on  statutory  pro- 
visions. 

Paterson,  J.,  puts  these  questions  to  one  of  the  counsel, 
in  a  way  expressive  of  his  opinion.  "  Do  you  consider  the 
doctrine  of  prerogative  as  extended  to  this  country?  Are 
the  United  States  not  bound  by  a  law  unless  named  in  it?^^ 
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The  counsel  replied,  *^It  has  been  so  contended  by  some 
persons  in  this  country.''  I  believe  it  has  been  so  decided 
in  Pennsylvania  under  the  insolvent  act  of  the  United  States. 
Judge  Peters  made  some  report  to  congress,  who  passed 
a  law  specially  respecting  the  debtors  of  the  United  States. 
Whatever  opinion  some  may  entertain  with  respect  to  the 
United  States  not  being  bound  by  act  of  congress,  unless 
named  in  it,  I  own  I  cannot  discover  the  reason  of  such 
opinion  in  our  government.  Where  the  state  possesses 
the  sovereign  power  undiminished  by  the  constitution  of 
the  United  States,  and  where  her  acts  may  bind  the  lands 
of  the  United  States,  within  her  territory,  I  am  of  opinion 
the  United  States  and  their  rights  are  bound  by  her  laws, 
though  not  expressly  named,  in  the  same  manner  as  the 
lands  of  individuals  are.  The  case  of  statutes  of  limitation 
proceed  on  the  maxim  that  nullum  tempus  occurrit  regi;  on 
the  ground  that  the  king  is  so  occupied  in  the  arduous 
affairs  of  the  government  that  he  cannot  attend  to  his  own 
concerns;  and  therefore  laches  shall  not  be  imputed  to  him, 
unless  he  is  expressly  named  in  the  statute,  and  then  he  is 
bound  by  his  own  assent  to  the  law.  I  am  therefore  of 
opinion  that  the  judgment  be  reversed,  and  that  judgment 
be  entered  for  the  penalty,  &c. 

As  this  question,  though  not  important  in  point  of  value, 
involves  the  rights  of  the  state,  and  of  the  United  States,  I 
am  glad  to  find  the  opinion  I  have  formed  confirmed  by 
the  authors  of  the  Federalist,  a  work  always  resorted  to, 
and  considered  as  of  the  highest  authority  in  all  constitu- 
tional questions.  The  third  number  of  the  Federalist,  at- 
tributed to  the  late  president  of  the  United  States,  Mr. 
Madison,  after  treating  of  the  cession  for  the  seat  of  go- 
vernment, for  forts,  &c.,  shows  the  propriety  of  conj^ress 
having  exclusive  jurisdiction;  and  then  proceeds  to  justify 
the  same  provision  as  to  forts,  &c.,  as  no  less  evidently 
necessary.  The  public  money  expended  on  such  pinces, 
and  the  public  property  deposited  in  them  requires  that 
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tbey  Bhould  be  exempt  from  the  authority  of  the  particular 
states.  Nor  would  it  be  proper  for  the  places  on  which 
the  entire  security  of  the  union  may  depend,  to  be,  in  any 
degree,  dependent  on  a  particular  member  of  it.  All  ab- 
jections and  scruples  are  here  obviated  by  requiring  the 
concurrence  of  the  states  concerned  in  any  such  establish- 
ment. 

Whereupon  the  judgment  was  reversed,  and  the  Court 
sentenced  the  defendant  to  pay  a  fine  of  one  hundred 
dollars,  for  the  use  of  the  poor  of  the  city  of  Pittsburgh, 
and  the  costs  of  prosecution. 


Commonwealth  v.  Foering  et  al 

[November,  1822.] 

A  oonspiraoy  between  A.  and  the  book-keeper  of  a  bank,  by  which  A.  was 
to  draw  checks  on  the  bank,  and  the  book-keeper  wait  to  arrange  the  entries 
in  the  bank  bo  as  to  make  it  appear  that  A.  was  a  creditor  of  the  bank  to 
the  amount  of  the  checks,  is  indictable  at  common  law. 

An  indictment  is  suflScient  which  simply  avers  that  the  defendants  did  con- 
spire together  to  cheat  and  defraud  a  certain  bank  of  its  moneys,  &c.,  and 
then  proceeds  specially  to  set  forth  the  overt  aots. 

This  was  a  motion  in  arrest  of  judgment,  the  defendant 
having  been  convicted  on  April  30th,  1820. 

The  indictment  in  the  first  count  averred  that  the  de- 
fendants,  ^^ falsely,  unlawfully  and  wickedly  did  conspire, 
combine,  confederate  and  agree  together  to  defraud  the 
bank  of  the  Northern  Liberties  of  its  moneys,  &c.,  and  that 
in  pursuance  of,  and  according  to  the  said  conspiracy^ 
combination,  confederacy  and  agreement  between  them, 
the  said  defendants  as  aforesaid  did  wickedly  devise  and 
agree  together  that  the  said  Frederick  Foering  would  and 
should  from  time  to  time  draw  certain  checks  upon  the  said 
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bank,  without  having  any  funds  or  moneys  therein,  and  that 
the  said  Benjamin  Williams  then  and  there  being  the  book- 
keeper of  the  said  bank,  and  having  as  such  the  care  and 
custody  of  the  ledger  of  the  said  bank,  would  falsely  and 
deceitfully  so  arrange  the  entries  in  the  said  ledger,  as  to 
cause  it  to  appear  that  the  said  Frederick  Foering  was  a 
creditor  of  the  said  bank,  and  had  a  balance  of  moneys 
therein,  and  the  said  Frederick  Foering  in  pursuance  of, 
and  according  to  the  said  conspiracy,  combination,  confe- 
deracy and  agreement  between  them  the  said  Frederick 
Foering  and  Benjamin  Williams,  had  as  aforesaid,  did  draw 
a  check  on  the  said  bank  for  the  sum  of  300  dollars."  The 
count  then  proceeded  specially  to  aver  the  drawing  of  divers 
other  checks,  at  divers  times,  and  then  proceeded,  *^  and 
the  said  Frederick  Foering,  at  divers  other  times,  did  draw 
divers  other  checks  on  the  said  bank,  and  did  cause  and 
procure  the  same  to  be  presented  to  the  said  bank  for  pay- 
ment, and  the  same  were  respectively  paid,  he,  the  said 
Frederick  Foering,  well  knowing  that  at  such  times  respec- 
tively, he,  the  said  Frederick  Foering,  had  no  adequate 
balance  of  moneys  to  meet  the  same,  and  that  he  was  not 
a  creditor  of  the  said  bank.  And  the  said  Benjamin 
Williams,  in  pursuance  of  and  according  to  the  said  con- 
spiracy, combination,  confederacy  and  agreement  between 
them  the  said  defendants  had  as  aforesaid,  did  falsely  and 
fraudulently  omit  to  post  divers  of  the  aforesaid  checks, 
and  did  falsely  add  up  the  amount  of  such  the  aforesaid 
checks  .as  were  posted  in  the  aforesaid  ledger  of  the  said 
bank,  and  did  thereby  give  to  the  account  of  the  said 
Frederick  Foering  an  appearance  of  having  a  balance  of 
moneys  to  his  the  said  Frederick  Foering's  credit,  he 
the  said  Benjamin  Williams  well  knowing  that  the  said 
Frederick  Foering  had  not  at  such  times  a  balance  of 
moneys  in  the  said  bank,  and  did  then  and  there  retain  in 
his  own  possession  the  said  checks,  and  did  fraudulently, 
deceitfully  and  knowingly  omit  to  charge  the  said  Frede- 
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rick  Foering  with  the  same,  whereby  the  said  bank  was 
then  and  there  defrauded  of  a  large  sum  of  money,  to  wit^ 
of  the  sum  of  $180,000,  to  the  great  damage  of  the  said 
bank,  dz;c/^    The  second  count  was  substantially  the  same. 

It  was  urged,  on  behalf  of  the  motion  in  arrest  of  judg- 
ment, first,  that  the  offence  specified  was  not  indictable  at 
common  law,  and  secondly,  that  the  conspiracy  was  not 
set  forth  with  sufficient  accuracy.  The  motion,  however, 
was  overruled  by  the  court  in  bancj  and  judgment  entered 
on  the  verdict.* 

*  To  constitute  a  conspiracy,  the  pnrpose  to  be  effected  bj  it  must  be  un- 
lawful, either  in  respect  of  its  nature,  or  in  respect  of  the  means  to  be  em- 
ployed for  its  accomplishment;  and  the  intended  act,  where  it  has  not  a 
common  law  name  to  import  its  nature,  must,  in  order  to  show  its  illegality, 
be  set  forth  in  an  indictment  for  conspiracy,  with  as  much  certainty  as  would 
be  necessary  in  an  indictment  for  the  perpetration  of  it;  otherwise  it  would 
not  be  shown  to  be  criminal,  nor  would  the  confederates  ba  shown  to  be 
guilty.  Hartmann  t.  Com,  5  Barr  60.  But  in  an  indictment  for  a  conspiracy  to 
cheat  at  common  law,  no  overt  act  need  be  set  out.  Gary  y.  Com,  4  Barr  310; 
TwikhtUy.  Com.  9  Barr  211. 
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Commonwealth  v.  Wentworth. 

[March  17,  1823.] 

It  18  a  publio  nuisance,  and  indictable  at  conamon  law,  to  place  on  the  foot- 
iway  of  a  pablic  street,  a  stall  for  the  sale  of  fruit  and  confectionary, 
although  the  defendant  pay  rent  to  the  owner  of  the  adjoining  premises, 
for  the  use  of  so  much  of  the  pavement  as  is  occupied  by  him. 

Certiorari  to  the  Mayor's  Court  to  remove  an  indict- 
ment for  nuisance*  The  indictment  set  forth  that  the  de- 
fendant "on  the  first  day  of  March,  1822,  at  the  city  afore- 
said, and  within  the  jurisdiction  of  this  court,  with  force 
and  arms,  d:c.,  in  the  common  and  public  street  there, 
called  Delaware  South  Third  street,  unlawfully  and  inju- 
riously did  put  and  place  and  cause  and  procure  to  be  then 
and  there  put  and  placed,  a  stall  for  the  selling  and  exposing 
for  sale  of  fruit  and  confectionary,  and  the  said  stall  in  the 
said  common  and  public  street,  on  the  day  and  year  afore- 
said, for  the  space  of  six  hours,  at  the  city  aforesaid,  and 
within  the  jurisdiction  of  this  court,  unlawfully  and  in- 
juriously did  cause  to  be  and  remain,  whereby  the  said 
street  and  common  highway,  during  the  time  last  afore- 
said, was  very  much  obstructed  and  straitened,  so  that  the 
good  citizens  of  this  commonwealth  could  not,  through 
the  said  street  and  common  highway,  during  the  time  in 
that  behalf  aforesaid,  go,  return,  pass,  repass,  ride,  and 
labour  with  their  horses,  carts,  and  carriages  as  they  might, 
and  were  wont  and  accustomed  to  do,  to  the  great  damage, 
hinderance  and  common  nuisance  of  all  the  good  citizens  of 
this  commonwealth,  going,  returning,  passing  and  repassing 
in,  along  and  through  the  said  public  and  common  street, 
to  the  evil  example  of  all  others  in  like  case  offending,  and 
against  the  peace  and  dignity  of  the  commonwealth  of 
Pennsylvania." 
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The  case  was  tried  at  nisi  prius  on  the  20th  November, 
1822,  and  the  following  special  verdict  found. — "The  jury 
find  that  the  said  street  called  Delaware  Third  street,  in 
the  city  of  Philadelphia,  is  a  common  and  public  street  and 
highway  of  fifty  feet  in  width.  That  the  defendant,  on  the 
first  day  of  March,  1822,  put  and  placed  on  the  brick  pave- 
ment, on  the  west  side  of  the  said  public  street,  between 
High  and  Chestnut  streets  in  the  said  city,  a  stall  three 
feet  in  height,  three  feet  in  breadth,  and  eight  feet  in  length, 
for  the  selling  and  exposing  to  sale  of  fruit  and  confec- 
tionary, and  caused  the  said  stall  to  be  and  remain  in  the 
said  street  as  aforesaid,  on  the  day  and  year  aforesaid,  for 
the  space  of  six  hours;  that  the  defendant  paid  to  the 
owner  of  the  house  adjoining  a. certain  rent;  and  that  the 
said  stall  was  not  placed  on  the  porch  or  steps  of  a  house. 
If,  upon  these  facts,  the  court  should  be  of  opinion  that 
the  law  is  with  the  commonwealth,  the  jury  find  the  de- 
fendant guilty;  but  if  the  court  be  of  opinion  that  the  law 
is  with  the  defendant,  then  they  find  for  the  defendant/' 

Pbr  Curiabi. — Judgment  for  the  commonwealth,  and 
the  court  order  and  adjudge  that  the  defendant  pay  a  fine 
of  one  dollar  and  the  costs  of  prosecution. 
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Columbia  Bridge  Co,  v.  Kline.^ 

[NoYXMBUi,  1825.] 

A  party  mtist  bring  forward  the  seyeral  parts  of  his  case  in  their  order;  and 
although  the  court  has  power  to  relax  the  rale  in  this  respect,  its  refusal 
so  to  do  is  matter  of  legal  discretion,  not  subject  to  writ  of  error. 

It  is  not  error  that  in  charging  the  jury,  the  court,  after  answering  a  point 
submitted  affirmatiyely,  proceeds  to  qualify  it  by  stating  that  if  the  facts 
were  different  from  those  assumed  in  the  point,  the  law  would  be  other- 
wise. The  question  always  is,  not  whether  a  party  is  deprived  of  the  ad- 
Tantage  gained  by  an  artful  representation  of  a  part  of  the  case,  but  whether 
the  court  has  laid  down  sound  law  for  the  decision  of  the  whole. 

When  an  agreement  is  invalid  from  the  unlawfulness  of  its  consideration, 
any  subsequent  agreement,  based  upon  it,  is  equally  invalid. 

Though  a  defence  between  the  original  parties  to  a  bond  may  be  waived  in 
favour  of  an  assignee  for  a  valuable  consideration,  who  is  encouraged  to 
part  with  his  money,  by  the  acts,  declarations,  or  even  the  silence  of  the 
obligor,  yet  where  there  is  more  than  one  obligor,  it  should  appear  that  all 
joined  in  the  acts  which  are  relied  on  as  a  waiver. 

Where  an  act  of  assembly  stipulated  that  a  corporation,  before  enjoying  cer- 
tain immunities,  should  give  security  to  the  court  of  common  pleas,  in 
snch  cases  and  in  such  manner  as  the  court  may  think  proper  to  require 
for  the  faithful  payment  and  redemption  of  all  the  notes  by  them  issued  ] 
heldy  that  the  bond  of  the  corporation  alone  was  not  sufficient  security 
within  the  act. 

A  corporation  cannot  maintain  an  action  on  a  bond  taken  by  it,  or  assigned  to 
it,  unless  it  be  for  a  debt  contracted  in  the  course  of  its  legitimate  opera- 
tions, and  for  an  object  finally  promotive  of  the  purpose  for  which  it  is 
incorporated ;  but  such  corporation  would  have  a  right  to  take  a  bond,  or 
the  assignment  of  a  bond,  for  moneys  advanced  for  the  purposes  of  its 
constitution,  or  for  any  other  object  fairly  promotive  of  the  views  and  in- 
tentions for  which  the  company  was  incorporated. 

A  corporation  may  be  a  trustee. 

The  facts  of  this  case  sufficiently  appear  iD  the  opinion 
of  the  court. 

*  This  case  was  not  reported  at  the  time  in  consequence  of  a  doubt,  enter- 
tained by  Chief  Justice  Tilghman,  of  the  propriety  of  touching,  the  question, 
of  a  corporation's  capacity  to  hold  in  trust;  but  he,  as  well  as  Mr.  Justice 
Duncan,  fully  concurred  on  all  the  other  points. 
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The  case  was  argued  by  Mr.  Hopkins^  for  plaintiff  in 
error,  and  Mr.  BucJuman,  for  defendant  in  error. 

Gibson,  J. — ^Taking  for  granted  that  the  evidence  con- 
tained in  the  bill  of  exceptions  was  intrinsically  competent 
to  rebut  what  had  come  from  the  other  side,  the  question 
is,  was  it  offered  in  season  ?  It  was  not  produced  till  the 
party  offering  it  had  rested  the  evidence,  on  his  part,  at 
two  different  stages  of  the  trial,  after  the  reception  of  the 
evidence  which  it  was  proposed  to  rebut.  He  therefore 
had  waived  the  bene6t  of  it  by  not  producing  it  at  the 
proper  time;  after  which  the  court  was  not  bound  to  admit 
it  A  party  must  bring  forward  the  several  parts  of  his 
case  in  their  order,  and  although  the  court  has  power  to 
relax  the  rule  in  this  respect,  it  may  refuse  to  do  so;  and 
the  exercise  of  what  is  matter  of  legal  discretion  cannot 
be  made  the  subject  of  error. 

The  remaining  exceptions  are  to  the  opinion  of  the 
court  on  points  submitted  by  counsel. 

The  bond  on  which  this  suit  is  brought  was  substituted 
for  another  which  had  been  given  for  a  part  of  the  price  of 
sixty  acres  of  land,  purchased  by  Jacob  Kline,  Isaac  Ruth, 
and  Isaac  Mingle,  at  the  enormous  price  of  $50,000,  with 
a  view  to  reimbursement  by  dividing  the  whole  into  lots, 
and  disposing  of  them  by  a  lottery ;  and,  in  reference  to 
this  stage  of  the  transaction,  the  court  was  requested  by 
the  counsel  of  the  plaintiff  to  charge,  that  if  Mifflin,  the 
vendor,  knew  of  the  intention  of  the  purchasers  to  make 
the  property  the  subject  of  a  lottery,  it  would  furnish  no 
objection  to  the  recovery  of  the  purchase  money.  This 
proposition  was  adopted  by  the  court ;  but  on  a  point  made 
by  the  other  side,  the  jury  were  at  the  same  time  instructed 
that  if  there  was  an  agreement  that  the  vendor  should  par- 
ticipate in  the  profits  of  the  lottery,  the  whole  contract 
would  be  illegal;  and  that  neither  he  nor  his  assignee 
could  recover.    The  objection  made,  is  not  to  the  sound- 
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ness  of  this  direction,  but  to  the  manner  of  stating  it,  the 
counsel  contending  that  he  was  entitled  to  have  the  opinion 
of  the  court  separately  and  distinctly  on  the  facts,  as  he 
had  submitted  them,  without  regard  to  other  facts  that 
might  be  supposed  to  exist  in  connexion  with  them.  The 
opinion  of  the  court  was,  in  fact,  separately  delivered  on 
the  facts  as  they  were  propounded,  although  the  judge, 
immediately  afterwards,  stated  the  law  as  it  would  arise 
out  of  them  mingled  with  other  facts  which  it  was  supposed 
might  possibly  be  deduced  from  the  evidence.  But  even 
were  it  otherwise,  it  would  be  preposterous  to  reverse  for 
such  a  reason.  It  is  the  business  of  the  court  to  furnish 
rules  of  decision  applicable  to  every  combination  of  the 
facts  that  may  result  from  the  evidence;  and  the  question 
always  must  be,  not  whether  a  party  has  been  deprived  of 
the  advantage  likely  to  be  gained  by  an  artful  representa- 
tion of  a  part  of  the  case,  but  whether  the  court  has  laid 
down  sound  law  for  the  decision  of  the  whole  of  it.  To 
say  that  any  thing  else  is  error,  would  put  an  end  to  all 
fairness  in  trials. 

The  counsel  for  the  plaintiff  further  requested  the  direc- 
tion of  the  court,  that  the  second  bargain  between  the 
vendor  and  the  purchasers,  superseded  the  first,  and  conse- 
quently, that  the  rights  of  all  parties  were  to  be  determined 
by  it  exclusively.  The  court  did  so  direct,  but  added,  that 
as  the  bond  on  which  the  suit  is  brought  was  given  in  lieu 
of  a  former  bond  executed  for  a  part  of  the  original  pur- 
chase money,  the  question  whether  the  consideration  of  it 
was  legal,  would  still  depend  on  the  circumstances  of  the 
original  transaction ;  and  that  the  second  bond  would  be 
affected  by  any  thing  that  would  have  affected  the  first. 
I  perceive  no  error  in  this.  No  doubt  an  entirely  new 
contract,  on  a  new  consideration,  and  for  a  lawful  purpose, 
would  have  been  binding;  but  that  there  was  such  a  thing, 
I  do  not  understand  it  to  be  seriously  pretended.  The 
transaction  in  the  presence  of  Mr.  Barnitz,  was  evidently 
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nothing  more  than  a  modification  of  the  original  bargain, 
which,  if  made  in  despite  of  the  acts  of  assembly  for  the 
suppression  of  lotteries,  would  not  admit  of  confirmation 
by  a  subsequent  agreement  on  the  same  basis,  or  one 
that  should  look  to  the  attainment  of  any  object  which, 
at  the  time  of  the  original  bargain,  was  unlawful.  The 
canker  at  its  core  would  be  incurable.  The  validity  of 
the  second  bond,  therefore,  would  depend  on  the  circum- 
stances which  might  affect  the  first;  this  is  established 
by  Duncan  v.  M^Cullough^  4  S.  &  R.  483,  and  the  cases 
there  cited. 

The  next  ground  of  exception  is  the  omission  to  charge 
that,  although  the  vendor  should  be  proved  to  have  re- 
mitted a  part  of  the  bond,  the  jury  ought  nevertheless  to 
find  the  amount  of  the  penalty,  to  enable  him  to  have  ex- 
ecution for  the  sum  actually  due.  It  is  obvious  that  this 
could  have  had  no  effect  on  the  merits,  for  no  jury  is  so 
dull,  as  not  to  know  that  the  release  of  part  of  a  debt,  is 
not  a  release  of  the  whole ;  and  an  exception  of  the  sort 
ought  therefore  to  receive  no  favour.  But  the  position  is 
not  maintainable,  that  the  plaintiff  in  an  action  of  debt  on 
the  act  of  assembly,  to  recover  a  sum  due  by  bond,  is  en- 
titled to  a  verdict  and  judgment  for  the  penalty,  as  at  the 
common  law.  By  the  express  provisions  of  the  act  he  is 
required,  in  stating  his  demand,  to  go  for  the  precise  sum 
which  he  believes  to  be  recoverable;  and  in  case  of  re- 
covery, the  verdict  and  judgment  is  for  the  sum  ascertained 
to  be  due.  The  counsel  therefore  had  no  right  to  a  direc- 
tion such  as  was  required. 

Again,  the  court  was  desired  to  charge,  that  if  the  jury 
should  be  of  opinion  that  a  bond  of  Jacob  and  George 
Kline  for  $1,178,  borrowed  for  the  use  of  the  obligors,  and 
a  note  of  Jacob  Kline,  endorsed  by  Herr,  for  $800,  were 
satisfied  out  of  the  money  advanced  by  the  plaintiffs,  as 
the  consideration  of  the  assignment;  and  further,  that  the 
obligors  received  $300,  out  of  the  money  so  advanced  for 
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the  purpose  of  paying  off  iDcumbrances,  so  that  they  might 
be  enabled  to  execute  their  agreement  with  Mifflin,  the 
assignor,  then  the  defendants  would  be  precluded  from 
setting  up,  against  the  assignee,  any  defence  which  they 
might  have  set  up  against  the  assignor;  and  for  not  having 
so  directed  the  jury,  exception  is  taken.  It  is  clear,  how- 
ever, that  these  circumstances  alone  would  not  be  decisive. 
A  defence  between  the  original  parties  may  doubtless  be 
waived  in  favour  of  an  assignee  for  valuable  consideration, 
who  is  encouraged  to  part  with  his  money  by  the  acts, 
declarations,  or  even  the  silence  of  the  obligor.  But  when 
there  are  two  or  more  obligors,  it  should  appear  that  all 
joined  in  the  acts  which  are  relied  on  as  a  waiver.  Now, 
it  is  no  part  of  the  proposition,  that  Herr,  who  was  a 
surety,  and  could  not  be  deprived  of  his  defence  without 
his  assent,  or  indeed  that  any  of  the  others  in  particular, 
participated  in  the  acts  which  are  alleged  to  be  a  waiver ; 
and  such  participation,  the  jury  were  very  properly  in- 
structed, was  absolutely  necessary  to  constitute  a  waiver 
that  would  affect  all  the  defendants. 

The  next  exception  is,  that  the  court  refused  to  direct 
the  jury  to  consider  the  acts  of  Kline,  the  principal  obligor, 
and  Mifflin  the  obligee,  as  the  acts  of  Herr,  the  surety, 
although  the  latter  may  not  have  known  of  or  assented  to 
them.  This  proposition  is  so  extravagant  in  itself,  that 
particular  remarks  on  it  are  unnecessary. 

Thus  far  I  have  considered  the  points  in  the  cause  sepa- 
rately ;  not  because  I  think  them  worthy  of  discussion,  but 
because  of  the  magnitude  of  the  contest,  rather  than  the 
difficulty  of  the  law.    What  remains  is  more  important. 

The  counsel  for  the  defendants  desired  the  court  to  di- 
rect the  jury,  that  the  plaintiff  could  not  maintain  an  action 
on  this  bond.  First,  because  it  has  not  authority  under  the 
act  of  incorporation  to  purchase  bonds:  secondly,  because 
the  act  of  the  24th  of  February,  1820,  which  was  passed  to 
enable  it  to  recover  debts  due  to  it,  embraces  debts  due 
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which  were  contracted  only  in  the  course  of  its  banking  ope- 
rations, to  which  class  this  particular  debt  does  not  belong : 
and,  thirdly,  because,  if  that  act  does  embrace  this  debt,  yet 
the  preliminary  security  which  it  requires  of  the  plaintiff  has 
not  been  given.  The  court  was  of  opinion,  that  the  debt 
was  not  within  the  purview  of  the  act,  both  because  it  was 
not  intended  to  operate  on  debts  for  which  suits  were  then 
depending,  and  because  the  transaction  in  question  was 
not  a  banking  operation,  and  therefore  not  forbidden  by 
the  13th  section  of  the  act  of  the  2 1st  March,  1814,  the 
severity  of  which  the  act  of  1820  was  intended  to  mitigate; 
but  that  if  it  were  within  these  two  acts,  the  plaintiff  had 
given  sufficient  security  according  to  the  true  intent  of  the 
third  section  of  the  latter,  by  filing  its  own  bond  agreeably 
to  the  order  of  the  court  of  common  pleas  of  Lancaster 
county;  and,  finally,  that  independently  of  these  acts,  the 
plaintiff  could  not  maintain  an  action  on  a  bond  taken  by 
it,  or  assigned  to  it,  unless  it  were  for  a  debt  contracted  in 
the  course  of  its  legitimate  operations,  and  for  an  object 
])romotive  of  the  purpose  for  which  it  was  incorporated. 

It  does  not  appear  that  any  previous  debt  existed ;  but 
the  transaction  seems  to  have  been  an  investment  of  the 
funds  of  the  corporation  without  any  peculiar  or  distinctive 
circumstance.  Whether  it  was  a  banking  operation,  de- 
pended on  facts  which  were  for  the  determination  of  the 
jury,  and  of  which  we  could  but  imperfectly  judge,  if  it 
were  our  province  to  do  so.  The  section  of  the  act  of 
1814  prohibits  the  issuing  of  the  notes  of  individuals  or  of 
corporations  instituted  for  other  than  banking  purposes; 
and  declares,  that  notes  discounted,  and  ^^  contracts  relative 
to  business,  usually  done  by  banking  companies,  which 
shall  be  done  by,  or  made  with  unincorporated  banks,  in- 
dividuals, or  corporations  for  other  purposes,"  shall  be  ab- 
solutely void.  Now,  the  business  done  by  banks  consists 
in  issuing  notes  payable  to  bearer,  which  pass  by  delivery 
as  cash,  in  discounting  notes,  and  in  receiving  deposits. 
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Judge  Spencer  is  of  opinion  that  the  principal  attributes  of 
a  bank  are  comprised  in  its  right  to  do  these  things;  TAe 
People  V.  The  Utica  Insurance  Company^  15  Johns.  390. 
But  these  are  separate  operations,  which  do  not  all  concur 
in  the  same  transaction ;  and  either  of  them  may  or  may 
not,  according  to  circumstances,  be  a  breach  of  the  act  of 
assembly.  A  bank  may  refuse  to  receive  deposits,  and 
may  yet  be  a  banking  institution  for  every  other  purpose. 
So,  instead  of  an  accommodation  note,  it  may  require  a 
bond  or  single  bill,  in  which,  those  who  in  the  usual  course, 
pledge  their  responsibility  for  the  borrower,  by  endorsing 
his  note,  are  bound  as  principals;  and  some  banks  in  this 
state  have  actually  adopted  that  form  of  security.  Nor, 
on  the  other  hand,  could  an  unlawful  banking  company 
elude  the  provisions  of  the  act  by  pursuing  the  same  course. 
The  issuing  of  any  but  the  notes  of  incorporated  banks, 
was  the  principal  mischief  intended  to  be  restrained,  and 
where  such  notes  are  not  paid  in  discharge  of  an  existing 
debt,  but  are  advanced  on  a  credit  or  security  of  any  kind, 
that  alone  will  stamp  the  transaction  with  criminality.  But 
although  the  court  inclined  to  think  the  transaction  was 
not  a  banking  operation,  it  left  the  facts  to  the  jury,  with 
a  direction  that  if  they  should  be  of  opinion  that  it  was 
such  a  transaction,  then  the  plaintiff  ^s  case  would  not  be 
borne  out  by  the  net  of  1820,  which  was  not  intended  to 
affect  the  rights  of  parties  in  suits  then  depending. 

In  this  I  heartily  concur.  The  impolicy  and  injustice  of 
ex  post  facto  laws  are  so  glaring,  that  no  upright  judge  will 
believe  that  the  legislature  intended  to  divest  or  impair  ex- 
isting rights,  unless  where  an  intention  to  do  so  is  so  pal- 
pable as  to  force  itself  on  the  attention.  What  is  the  lan- 
guage of  the  l^gislhture  on  the  subject  before  us  ?  "  Be- 
fore the  said  company  shall  be  enabled  to  recover  under 
this  act,  it  shall  be  its  duty  to  give  security  to  the  court  of 
common  pleas  of  Lancaster  county,  in  such  sum  and  in 
such  manner  as  the  said  court  may  think  proper  to  require, 
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for  the  redemption  of  its  notes  in  circulation/'  Now 
security  given,  either  before  or  after  suit  brought,  is  a 
compliance  with  the  letter  of  the  act,  and  therefore  it 
stands  indifferent,  as  regards  the  expressed  intention  of  the 
legislature,  at  what  time  it  is  given,  so  that  it  be  before 
recovery;  but  does  it  stand  indifferent  as  respects  the  jus* 
tice  of  the  case  ?  It  must  appear  clearly  that  the  legisla- 
ture  intended  to  subject  these  defendants  to  costs  which 
accrued  when  they  had  a  defence,  before  an  intention  to  do 
so  will  be  imputed  to  them ;  and  in  this  respect  our  case  is 
quite  as  strong  as  Bedford  v.  Shillings  4  S.  &  R.  401. 

But  I  by  no  means  concur  that  the  bond  of  the  plaintiff* 
alone  is  security,  within  the  true  intent  and  meaning  of  the 
act.  The  common  pleas  of  Lancaster  county  doubtless 
had  unlimited  discretion  in  determining  the  amount  of  the 
security,  and  the  form  in  which  it  should  be  taken;  but 
here  its  power  over  the  subject  ended.  It  could  not  dis- 
pense with  substantial  security  of  some  sort.  Now  I  will 
not  stop  to  consult  the  lexicographers  for  the  meaning  of 
the  word  "security;"  we  know  what  it  means  in  the  com- 
mon parlance  and  transactions  of  the  world,  and  in  what 
sense  it  has  for  the  most  part  been  used  by  the  legislature. 
No  one  can  shut  his  eyes  so  as  not  to  see  that  the  object 
of  this  section  was  to  require  substantial  responsibility  in 
addition  to  that  of  the  plaintiff*,  for  the  payment  of  its  own 
debts,  before  it  should  be  permitted  to  collect  its  debts 
from  others;  not  to  require  it  to  give  a  bond  in  addition  to 
its  notes,  which  would  be  quite  as  beneficial  to  the  holder. 
This,  then,  was  an  error;  but  one  which  was  in  favoiir  of 
the  plaintiff,  who  for  that  reason  is  precluded  from  making 
it  a  ground  of  reversal. 

Then  laying  the  acts  of  1814  and  1820  entirely  out  of 
the  case,  the  remaining  inquiry  will  be,  whether  the  court 
was  right  in  its  opinion  as  to  the  right  of  the  plaintiff*  to 
take  an  assignment  of  this  bond  under  the  act  of  incorpo- 
ration. 
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It  is  said,  particularly  in  the  case  of  SvttorCs  Hospital^ 
10  Rep.  31,  that  to  every  general  corporation  the  law 
tacitly  annexes  certain  incidents;  such  as  capacity  to  sue 
and  be  sued,  to  purchase  land,  and  to  do  alnoiost  all  other 
^  acts  as  natural  persons  may.  But  this  must  be  understood 
of  acts  that  are  within  the  scope  of  the  business  or  duties 
which  the  corporation  was  created  to  perform.  The  law 
annexes  no  power  as  inherent,  and  therefore  existing  in- 
dependent of  the  particular  provisions  of  the  charter.  A 
corporation  being  the  creature  of  the  legislature,  derives 
all  its  powers  from  the  act  of  its  incorporation,  and  such 
incidents  as  are  tacitly  annexed  to  it,  are  those  implied 
powers  which  are  necessary  to  the  ends  of  its  existence. 
The  legislature  may,  if  it  will,  constitute  an  artificial  body 
for  no  particular  purpose,  and  endow  it  with  the  attributes 
of  a  natural  person;  but,  in  this  country,  corporations  are 
never  created  but  for  specific  objects,  and  with  capacity 
commensurate  to  their  duties.  To  assume  for  them  any 
greater  capacity  would  be  a  fraud  on  the  legislature,  which 
otherwise  might  be  erecting  an  insurance  office,  whilst  it 
supposed  it  was  incorporating  a  church,  or  in  place  of  an 
hospital,  it  might  be  creating  a  bank.  But  every  affirma- 
tive grant,  implies  a  negative  as  to  the  grant  of  any  thing 
else,  and  therefore  a  corporation  for  a  specific  purpose  is 
no  corporation  for  any  other  purpose,  and  consequently 
can,  for  such  other  purpose,  do  no  corporate  acts  to  affect 
its  own  rights  or  those  of  other  persons.  In  a  word,  it  is 
recognised  as  having  a  political  existence  only  when  it  is 
viewed  in  a  particular  aspect.  It  is  a  question  not  altoge- 
ther settled,  whether  a  corporation  can  be  a  trustee:  and 
although  the  weight  of  authority  seems  to  be  in  favour  of 
the  affirmative,  I  cannot  accede  to  the  reasoning  of  the 
judge  who  delivered  the  opinion  of  the  supreme  court  of 
Massachusetts,  in  The  Trustees  of  Phillips  Academy  v.  King^ 
12  Mass.  555,  and  who  thought  that  to  affirm  that  a  cor- 
poration has  not  capacity  to  hold  in  trust  because  its  inte- 
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rest  and  duties  canDot  be  involved  in  the  execution  of  a 
trust,  would  b^  the  question.  In  Jackson  \.  Hariwdl^  the 
supreme  court  of  New  York  thought  differently.  On  the 
grounds  of  authority,  however,  I  would  incline  to  the 
opinion  held  in  Massachusetts,  for  although  on  the  enact- 
ment of  the  statute  of  uses,  it  was  held,  that  no  one  could 
be  seized  in  trust,  who  could  not  be  seized  to  a  use; 
1  Cruise's  Dig.  Trust,  ch.  1 ,  §  68,  yet  in  later  times  we 
find,  that  devises  to  corporations  in  trust  are  held  good. 
Green  v.  Rutherforthj  1  Ves.  Rep.  462 ;  Kildare  v.  Eustace^ 
I  Vern.  405;  Felstead  Hospital  v.  Foach,  2  Vern.  410. 
But,  however  this  may  be,  it  cannot  shake  a  principle  so 
deeply  founded  in  reason  as  that  which  I  have  stated,  and 
one  which  is  recognised  in  Head  v.  The  Providence  InsU' 
ranee  Company^  2  Cranch  166;  Wales  v.  Stetson^  2  Mass.  143 ; 
Denton  v.  Jackson^  2  Johns.  Ch.  325 ;  Jackson  v.  Hartwell^  8 
Johns.  422 ;  and  more  distinctly  in  The  People  v.  The  Utica 
Insurance  Company^  15  Johns.  384.  But  with  this  principle, 
the  charge  of  the  court  below  was  in  strict  accordance. 
The  jury  were  directed  that  the  corporation  would  have  no 
right  to  purchase  lands  or  discount  notes;  ^^but  that  it 
would  have  a  right  to  take  a  bond,  or  the  assignment  of  a 
bond  for  moneys  advanced  for  the  purpose  of  the  institu- 
tion ;  or  for  any  other  object  fairly  promotive  of  the  views 
and  intentions  for  which  the  company  was  incorporated. 
This  is  an  accurate  statement  of  the  law  applicable  to  the 
subject  generally;  and  if  a  particular  exposition  of  it  in 
reference  to  the  special  facts  in  evidence  had  been  desired, 
the  point  arising  on  these  facts  should  have  been  suggested. 
But  there  was  nothing  in  the  case  to  make  it  an  exception 
from  the  general  rule.  The  plaintiff  is  invested  with  pow- 
erSy  common  to  most  bridge  companies,  to  increase  its 
capital  if  it  should  be  found  necessary,  to  accomplish  the 
object,  by  creating  additional  shares;  and  to  divide  the 
profits,  after  deducting  a  sum  deemed  necessary  as  a  con- 
tingent fund,  to  rebuild  or  repair  the  bridge,  as  accident  or 
w 


390  SUPREME  COURT 

[Colombia  Bridge  Co. «.  Kline.] 

decay  might  render  it  necessary.  A  cbnstruction  which 
should  require  this  fund  to  be  kept  in  the  coffers  of  the 
company  would  be  unnecessarily  severe.  It  might,  with- 
out doubt,  be  put  out  at  interest,  as  usual  with  the  surplus 
capital  of  insurance  companies,  provided  it  were  done  band 
Jidcy  and  not  to  give  colour  to  transactions  which  are 
foreign  to  the  business  of  the  corporation.  Had  such  been 
the  nature  of  the  investment  in  the  case  before  us,  the 
legality  of  it  could  not  be  questioned.  But  no  point  founded 
on  the  supposed  existence  of  circumstances,  sufficient  to 
take  the  case  out  of  the  general  rule,  was  made  for  the 
opinion  of  the  court ;  and  it  is  probable  that  none  such  re- 
sulted from  the  facts  given  in  evidence.  The  charge,  there- 
fore, was  in  every  respect  unexceptionable. 

On  a  full  consideration  of  all  the  points  in  .the  case,  it  is 
the  opinion  of  this  court,  that  there  is  no  error  in  the 
record.    Judgment  affirmed.* 


*  The  question  of  the  right  of  a  corporation  in  Pennsylvania,  to  hold  pro- 
perty in  trust,  was  considered  and  determined  by  the  supreme  court  of  the 
United  States,  in  Vidd  v.  Girard^s  ExecutorSf  3  How.  139,  where  it  was  ruled 
that  the  corporation  of  the  city  of  Philadelphia  has  power,  under  its  charter, 
to  take  real  and  personal  estate  by  deed,  and  also  by  devise,  inasmuch  as 
the  statute  of  32  &  34  Hen.  VIIL,  which  excepts  corporations  from  taking  by 
devise,  is  not  in  force  in  Pennsylvania.  And  where  a  corporation  has  this 
power,  it  may  also  take  and  hold  property  in  trust  in  the  same  manner  and 
to  the  same  extent  that  a  private  person  may  do :  if  the  trust  be  repugnant  to, 
or  inconsistent  with,  the  proper  purpose  for  which  the  corporation  was  created, 
it  may  not  be  compelled  to  execute  it,  but  the  trust,  (if  otherwise  unexcep- 
tionable) will  not  be  void,  and  a  court  of  equity  will  appoint  a  new  trustee 
to  enforce  and  perfect  the  objects  of  the  trust. 
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Commonwealth  v.  Sylvester, 

[  MxacH,  1827.  ] 

A  eoant  for  a  eommoa  law  misdemeanor  may  be  joined  with  a  count  for  a 
Btatutory  misdemeanor,  and  on  a  verdict  of  ^nilty  on  each,  the  conrt  will 
impose,  if  it  think  proper,  a  separate  sentence  on  each. 

This  was  a  case  removed  from  the  mayor's  court  to  the 
supreme  court,  by  a  special  allocatur. 

The  iudictmeDt,  which  was  drawn  under  the  act  of  2d 
April,  1811,  §  27,  presented  in  the  first  count,  that  the  de- 
fendant '^  unlawfully  did  sell  and  expose  to  sale,  and  cause 
to  be  sold  and  exposed  to  sale,  a  lottery  ticket  ^i  a  lottery 
not  authorized  by  the  laws  of  the  commonwealth,  which 
said  ticket  was  in  the  words  and  figures  following,  that  is 
to  say,  (setting  forth  the  ticket)  contrary ,''  &c.  The  second 
count  averred  that  the  defendant,  ^^  together  with  divers 
other  evil-disposed  persons,  to  the  jurors  aforesaid  as  yet 
unknown,  did  unlawfully  and  wickedly  conspire,  combine, 
confederate  and  agree  together,  unlawfully  and  wickedly 
contriving  and  intending  to  acquire  unjust  and  illegal  lucre 
to  themselves,  to  sell  and  expose  to  sale,  and  caused  and 
procured  to  be  sold  and  exposed  to  sale,  a  lottery  ticket 
and  tickets  in  a  lottery  not  authorized  by  the  laws  of  this 
commonwealth,  to  the  evil  example,'^  &c.  The  defendant 
having  been  convicted  on  each  count,  a  motion  in  arrest  of 
judgment  was  made,  on  account  of  the  alleged  misjoinder 
of  counts,  and  the  irregularity  in  setting  out  the  ofifence. 

Mr.  J.  R.  Ingersoll^  for  the  motion ;  Mr.  Pettii^  and  Mr. 
J.  C.  BidcUe^  contra. 

The  court  held,  that  the  counts  sufficiently  set  forth  the 
offence,  and  that  there  was  no  misjoinder,  and  sentenced 
the  defendant  to  a  fine  of  $200,  to  the  Union  Canal  Com- 
pany, being  the  statutory  punishment,  on  the  first  count; 
and  to  a  fine  at  common  law  on  the  second. 
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M^Dennond  et  al.  v.  Kennedy. 

[Mat,  1639.] 

A  municipal  corporation,  under  a  power  to  make  such  by-laws  as  shall  be 
necessary  '^  to  promote  the  peace,  good  order,  benefit  and  advantage  of  the 
borough,"  and  to  assess  such  taxes  as  shall  be  necessary  for  carrying  the 
same  into  effect;  is  not  authorized  to  levy  a  tax  for  the  payment  of  part 
of  the  expense  to  be  incurred  by  a  rail-road  company  in  bringing  the  line 
of  their  road  nearer  to  the  town  than  originally  located. 

Error  to  the  common  pleas  of  Cumberland  county. 

This  was  an  action  of  trespass,  brought  in  the  common 
pleas  of  Cumberland  county,  by  the  defendant  in  error 
against  the  plaintiffs  in  error,  who  were  the  high  constable, 
(being  a  collector  of  taxes)  the  chief  burgess,  assistant  bur- 
gess and  town  council  of  the  borough  of  Newville. 

The  declaration  was  in  common  form,  charging  the  de- 
fendants with  taking  and  carrying  away  a  dearborn  wagon, 
the  property  of  the  plaintiff. 

The  defendants  pleaded  specially  that  James  Kennedy 
was  seized  of  a  house  and  lot  in  Newville,  which  was  an 
incorporated  borough,  having  powers  under  their  chacter 
to  assess,  levy  and  collect  taxes,  &c. ;  that  a  tax  was  as- 
sessed  upon  the  property  of  the  plaintiff,  that  a  warrant 
was  given  to  Joseph  M^Dermond  to  collect  the  same,  and 
that  the  wagon  was  taken  by  virtue  thereof,  for  the  pay- 
ment of  the  said  tax.  The  object  of  the  parties  was  to 
decide  the  question  of  law,  which  arose  upon  the  following 
facts : 

In  1835,  the  Cumberland  Valley  rail-road  company  had 
located  their  road  at  the  crossing  of  Big  Spring,  about  one 
mile  above  the  borough  of  Newville.  An  application  was 
made  to  the  board  of  directors,  by  the  citizens  of  Newville, 
so  to  change  the  location  as  to  bring  the  road  near  to  the 
town,  that  it  might  derive  advantages  from  the  trade  and 
travel  which  it  would  bring.    The  location  thus  prayed 
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for  was  more  expensive  to  the  company,  to  the  amount  of 
about  $5,000,  and  it  was  proposed,  that  if  the  borough  of 
Newville  and  citizens,  would  subscribe  one-half  of  the  ex- 
pense, ($2,500)  the  company  would  make  the  alteration, 
and  so  locate  the  road  as  that  the  borough  of  Newville 
would  derive  the  advantages.  Individuals  interested  in 
the  borough  did  subscribe  $1,500,  and  nine-tenths  of  the 
property  holders  of  the  borough  petitioned  their  council  to 
subscribe,  on  behalf  of  the  borough,  $1,000.  In  conse- 
quence of  which  an  ordinance  was  passed,  making  the 
subscription  of  $1,000,  payable,  one-third  on  the  1st  of 
April,  1836,  one-third  when  the  work  is  half-finished,  and 
the  residue  when  the  work  shall  be  completed;  and  autho- 
rizing a  loan  to  be  made,  on  the  faith  of  the  borough,  to 
meet  the  payments.  The  loan  was  obtained,  and  the 
money  paid  by  the  borough  to  the  rail-road  company. 
Subsequently,  the  council  of  the  borough  assessed  a  tax  of 
five  mills  on  the  dollar,  ^^  for  the  purpose  of  defiraying  the 
current  expenses  of  the  borough.''  It  was  the  collection 
of  this  tax  from  the  plaintiff,  James  Kennedy,  by  the  levy 
on  his  wagon,  which  was  the  trespass  complained  of. 
Thcpcounsel  of  the  respective  parties  agreed  to  put  the 
cause  upon  the  question,  whether  the  borough  of  Newville 
had  the  legal  power  to  make  such  a  subscription  to  the 
Cumberland  Valley  rail-road  company,  as  had  been  made, 
and  to  assess  and  collect  taxes  for  its  payment. 

The  sixth  section  of  the  act  of  incorporation,  passed  the 
6th  of  February,  1817,  provides  that  it  shall  be  the  duty  of 
the  town  council  to  hold  quarterly  meetings,  &c.,  "at  which 
meetings  they  may  make,  enact,  revise,  repeal  and  amend 
all  such  by-laws,  rules,  regulations  and  ordinances  as  shall 
be  determined  by  a  majority  of  them,  necessary  to  promote 
the  peace,  good  order,  benefit  and  advantages  of  the  said 
borough ;  particularly,  of  providing  for  the  regulation  of  the 
markets,  improving,  repairing  and  keeping  in  order  the 
streets,  lanes,  alleys  and  highways,  ascertaining  the  depths 
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of  vaults,  sinks,  pits  for  necessary  bouses,  and  making 
permanent  rules  relative  to  the  foundation  of  buildings^ 
party  walls  and  fences ;  they  shall  have  power  to  assess, 
apportion  and  appropriate  such  taxes  as  shall  be  determined 
by  a  majority  of  them  necessary  for  carrying  the  said  rules 
and  ordinances  from  time  to  time  into  complete  effect;  and 
also  to  appoint  a  town  clerk,  treasurer,  two  persons  to  act 
as  street  and  road  supervisors,  a  clerk  of  the  market,  and 
a  collector,  annually,  and  such  other  officers  as  may  be 
deemed  necessary  from  time  to  time,  and  the  same  officers 
from  time  to  time  to  remove  for  misdemeanor  in  office; 
which  meetings  of  the  said  town  council  shall  be  held  at 
such  convenient  place  as  a  majority  of  them  shall  think 
proper,  in  said  borough,  until  a  town  house  is  erected: 
Provided^  that  no  by-law,  rule,  or  ordinance  of  the  said 
corporation  shall  be  repugnant  to  the  constitution  or  laws 
of  the  United  States  or  of  this  commonwealth,  and  that  no 
person  shall  be  punished  for  a  breach  of  a  by-law  or  ordi- 
nance made  as  aforesaid,  until  ten  days  have  expired  after 
the  promulgation  thereof,  by  at  least  four  advertisements 
set  up  in  the  most  public  places  in  said  borough :  and  pro- 
vided also,  that  in  assessing  such  tax,  due  regard  shall  be 
had  to  the  valuation  of  taxable  property  taken  for  the  pur- 
pose of  raising  county  rates  and  levies,  so  that  the  said  tax 
shall  not,  in  any  one  year,  exceed  one-half  cent  in  the  dol- 
lar of  such  valuation,  unless  some  object  of  general  utility 
shall  be  thought  necessary,  in  which  case  a  majority  of  the 
taxable  inhabitants  of  said  borough  shall  approve  of  and 
certify  the  same  in  writing,  under  their  hands,  to  the  town 
council,  who  shall  proceed  to  assess  the  same  accordingly/' 

The  defendants  requested  the  court  to  charge  the  jury 
to  the  following  effect:  1.  That  it  was  within  the  scope  of 
the  legal  powers  of  the  borough  authorities  of  Newville  to 
assess  and  collect  taxes,  and  it  was  not  the  duty  of  the 
collector  to  inquire  or  know  the  purpose  to  which  the  taxes 
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were  to  be  applied ;  and  if  the  appropriation  by  the  council 
was  illegal,  the  collector  (M'Dermond)  would  not  be  a  tres- 
passer in  the  execution  of  his  warrant.  2.  That  under  the 
act  of  incorporation  of  the  borough  of  Newville,  the  town 
council  has  the  power  to  levy  and  assess  taxes,  and  to 
authorize  their  collection  by  a  person  to  be  appointed  by 
them  for  that  purpose,  to  whom  it  may  give  authority  to 
collect  the  same  by  distress  and  sale  of  the  goods  and 
chattels  of  inhabitants  liable  to  taxation.  3.  That  the  in- 
habitants of  any  borough  or  county  liable  to  taxation  may 
not  resist  the  paymelot  of  taxes  lawfully  assessed,  because 
they  do  not  approve  of  the  object  for  which  they  are  to  be 
applied  when  collected. 

Reed,  President,  charged  the  jury  as  follows : — ^The  word 
borough  refers  only  to  corporate  rights.  The  corporation 
can  only  act  in  reference  to  corporate  rights  and  duties. 
The  officers  have  no  power  over  private  property,  except 
for  corporate  purposes. 

Making  a  rail-road,  not  within  the  limits  of  the  borough, 
cannot  touch  or  affect  corporate  rights.  It  may  directly 
or  indirectly  affect  private  rights,  but  the  regulation  of 
private  rights  is  not  vested  in  the  borough.  How  could 
the  borough  be  benefited  or  injured  by  the  rail-road  ?  It 
is  not  a  borough  subject.  It  does  not  touch  the  borough. 
It  affects  no  borough  rights.  The  rights  alleged  to  be 
affected  are  private  rights,  never  to  be  intrusted  to  the 
management  of  the  corporate  functionaries. 

The  corporation  has  personal  identity  to  the  extent,  or 
for  the  purposes  indicated  in  the  charter,  for  borough  pur- 
poses and  none  else.  Borough  rights,  corporate  rights, 
are  distinct  from  mere  private  rights  of  property.  If  this 
right  is  maintained  in  the  borough  of  Newville,  then  the 
inhabitants  of  Newville  have  given  over  "  the  inalienable 
right  of  acquiring,  possessing  and  protecting  property;" 
for,  if  the  council  can  raise  a  tax  and  grant  the  avails  to 
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the  rail-road,  because  they  believe  it  to  be  to  the  advan- 
tage of  the  borough,  then  they  may  do  any  thing  else 
which  they  may  deem  advantageous,  any  thing  else^  for 
there  is  no  connexion,  no  relation,  between  the  rail-road 
and  the  borough. 

The  officers  of  the  borough  are  for  the  borough,  for 
managing  the  affairs  of  the  borough.  By  the  third  section 
of  the  act  of  incorporation,  the  general  purpose  of  the  act 
is  exhibited ;  they  all  refer  to  the  borough,  to  the  corpora- 
tion ;  the  enumeration  of  the  powers  in  the  sixth  section 
also  refers  to  borough  purposes,  corporate  rights,  rights 
which  they  are  to  enjoy  as  an  association;  the  private 
rights,  and  private  rights  of  inhabitants  distinct  from  cor- 
porate rights,  are  not  embraced.  The  increase  or  decrease 
of  the  value  of  a  man's  house  and  lot,  is  not  an  incident  of 
a  corporate,  but  a  private  right.  Things  relating  to  social 
convenience  and  safety,  are  only  embraced  in  the  corporate 
powers. 

Though  manufacturing  silk,  establishing  forges  and  fur- 
naces, constructing  a  bridge  over  the  Connodoguinet  or 
the  Schuylkill,  or  a  turnpike  over  the  north  mountain,  by 
the  burnt  cabins,  or  any  thing  else — ^though  any  of  these 
should  be  a  direct  benefit  to  the  inhabitants  of  Newville, 
undisputed,  it  cannot  be  that  a  tax  may  be  raised  and  ap- 
propriated at  the  mere  will  of  the  town  council,  if  not  ex- 
ceeding five  mills  in  the  dollar. 

If  they  can  appropriate  money  to  a  road  half  a  mile  from 
the  borough,  they  may  do  so  at  a  distance  of  fifty  or  one 
hundred  miles. 

We  conclude,  that  no  tax  can  be  laid  for  any  other  than 
borough  purposes,  and  that  the  construction  of  this  rail- 
road was  not  one.  It  had  nothing  to  do  with  the  borough 
— ^had  no  connexion  with  it,  had  no  reference  to  it,  either 
directly  or  indirectly. 

We  think  there  ^an  be  no  difficulty  as  to  the  fact  of  a 
tax  having  been  laid  mainly  for  paying  this  money  to  the 
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rail-road.  The  minutes  of  the  board  exhibit  the  whole  pro- 
ceeding, and  the  accounts  of  the  treasurer  show  the  appro- 
priation.'  The  appropriation  to  the  rail-road  was  set  forth 
in  the  minutes,  and  the  ordinance  passed  for  raising  a  tax ; 
it  was  raised,  and  of  the  three  hundred  dollars  raised  in  one 
year,  two  hundred  and  seventy-three  dollars,  or  thereabouts, 
of  it  was  paid  to  the  rail-road  company,  in  accordance 
with  the  ordinance  of  the  town  council.  If  these  are  the 
facts,  in  law,  the  plaintiff  would  be  entitled  to  recover. 
Whether  a  recovery  can  be  had  against  the  collector  or 
not,  the  plaintiffs  cannot,  do  not,  insist,  as  there  are  others 
against  whom  they  allege  the  action  must  be  sustained. 
It  is  stated,  too,  on  the  notes  by  consent,  that  the  main 
object  of  the  action  is  to  try  the  right.  The  mere  amount 
paid  by  the  plaintiff  is  only  asked  as  damages.  The  whole 
is  two  dollars  and  ten  cents. 

The  learned  judge  then  proceeded  to  read  and  answer 
the  points  of  the  defendants,  as  follows : 

The  first  point  was  answered  affirmatively,  with  this 
qualification;  that  if  the  laying  of  the  tax  was  illegal,  for 
an  illegal  purpose,  on  the  principles  stated  in  the  general 
charge,  and  the  other  defendants  are  liable  on  the  princi- 
ples we  have  stated,  as  we  think  they  are,  and  on  the 
issues  and  the  form  in  which  the  trial  has  been  had,  we 
think  that  the  collector,  M^Dermond,  may  be  liable  in  law 
as  well  as  the  other  defendants.  If  he  had  designed  to  jus- 
tify under  a  warrant  or  authority  from  the  other  defend- 
ants, he  should  have  so  pleaded ;  but  he  has  mixed  his  fate 
with  theirs,  by  pleading  only  the  general  issue,  and  going 
on  to  trial  with  them.  The  second  and  third  points  were 
answered  affirmatively,  it  being  said,  however,  that  "when 
the  tax  is  illegal,  for  an  illegal  purpose,  they  may  resist, 
and  if  their  property  be  forcibly  taken  and  sold,  an  action 
of  trespass  will  lie  for  the  damages.'' 

The  jury,  under  the  direction  of  the  court,  found  a  ver- 
dict for  the  plaintiff. 
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The  case  i^as  taken  to  the  supreme  court,  on  error,  and 
having  been  argued  by  Mr.  F.  Watts^  for  the  plaintiffs  in 
error,  and  by  Mr.  Biddle  and  Mr.  Williamson^  for  the  defend* 
ant  in  error,  the  judgment  was  affirmed.* 

*  The  result  of  the  publication  of  the  foregoing  case  was  the  passage  of 
the  act  of  the  37th  March,  1848,  whereby  the  subscription  of  the  city  of 
Philadelphia  to  the  Pennsylvania  rail-road  company  was  legalized,  and  tha 
county  of  Allegheny,  the  cities  of  Pittsburgh  and  Allegheny,  and  the  muni- 
cipal corporations  of  the  county  of  Philadelphia,  were  empowered  to  sub- 
scribe for  shares  of  the  capital  stock  of  the  same  company,  and  to  borrow 
money  for  that  purpose.  And  the  further  to  facilitate  such  subscriptions,  the 
act  of  the  15th  May,  1850,  authorized  a  majority  of  the  several  boards  of 
commissioners  of  the  districts  referred  to  in  the  prior  act,  to  make  such  sub- 
scriptions;— the  charters  of  some  of  the  corporations  requiring  a  rote  of  two- 
thirds  for  such  an  object. 
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Testator  devised  the  residue  of  his  estates  '^to  the  different  institutions  of 
charity  and  beneficence,  constituted  and  established  at  Philadelphia,  for 
the  relief  of  the  unfortunate  and  of  those  who  live  under  the  infliction  of 
infirmities,  and  of  every  sort  of  privations,  without  any  distinction  of  sect 
or  religion;"  and  excepted  ''from  these  different  institutions  of  charity  and 
beneficence,  all  those  which  are  directed,  conducted  and  administered  by 
ecclesiastics,  whatever  may  be  the  sect  to  which  they  belong."    Htld:^^ 

2.  That  no  friendly,  beneficial  or  literary  society,  nor  any  incorporated 
society,  nor  any  society  located  out  of  the  corporate  limits  of  the  city  of 
Philadelphia,  was  entitled  to  take  under  the  will. 

2.  That  all  societies  for  the  alleviation  of  the  privations  and  infirmities  of 
individuals,  whether  white  or  coloured,  by  supplying  or  relieving  their 
bodily  and  personal  wants  and  necessities  gratuitoutly^  and  no  others,  were 
entitled. 

3.  That  societies  of  a  religious  character,  whose  benefits  were  exclusively 
confined  to  a  particular  sect,  were  not  excluded ;  the  true  construction  of 
the  will  being,  that  all  should  participate,  be  their  sect  or  religion  what  it 
might. 

4.  That  the  fact  of  a  clergyman  being  one  of  the  managers  of  an  institution, 
would  not  exclude  such  society  from  the  benefits  of  the  will;  the  institn- 
tions  excepted  being  those  exe/uMoe/y  or fiunn/y  under  ecclesiastical  direction. 
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Appeal  from  the  orphans'  court  of  Philadelphia. 

This  case  depended  upon  the  construction  of  the  eighth 
item  of  the  decedent's  last  will  and  testament,  dated  May 
12th,  1836,  as  follows: 

^^  Eighthly,  I  give  and  bequeath,  in  full  ownership,  to  the 
different  institutions  of  charity  and  beneficence,  constituted 
and  established  at  Philadelphia,  for  the  relief  of  the  unfor- 
tunate, and  of  those  who  live  under  the  affliction  of  infirm- 
ities and  of  every  sort  of  privations,  without  any  distinction 
of  sect  or  religion,  and  after  all  the  legacies  and  donations 
which  I  make  herein  shall  be  complied  with  and  discharged, 
the  residue  of  my  estate,  so  that  no  individual  shall  be  able 
to  make  any  claim,  as  I  do  not  recognise  any  other  heirs 
or  claimants  of  my  estate,  which  is  the  fruit  of  my  labour 
and  industry,  except  the  persons  designated  in  the  present 
Will,  which,  without  any  restriction  or  addition,  is  positively 
the  expression  of  my  last  will  and  intentions.  I  except 
firom  these  different  institutions  of  charity  and  beneficence 
all  those  which  are  directed,  conducted  and  administered 
by  ecclesiastics,  whatever  may  be  the  sect  to  which  they 
belong.  Spiritual  affairs  alone  and  not  temporal  are  com- 
petent to  them.  Finally,  I  do  not  think  that  their  kingdom 
is  of  this  world." 

The  accounts  of  the  executors  to  the  above  estate  having 
been  filed,  auditors  were  appointed,  August  18th,  1837,  by 
the  orphans'  court,  to  settle  the  said  accounts  and  make 
distribution  of  the  assets  according  to  law.  In  the  per- 
formance of  the  latter  part  of  their  duty  they  made  the 
following  report,  to  wit; 

**  The  principal  questions  that  arose  under  the  construc- 
tion of  the  eighth,  or  residuary  clause  of  the  will,  were  as 
follows,  viz.: — 1.  The  meaning  of  the  expression  'different 
institutions  of  charity  and  beneficence.'  2.  The  construc- 
tion of  the  words  '  constituted  and  established.'  3.  The 
construction  of  the  words  *at  Philadelphia.'  4.  The  con- 
struction of  the  rest  of  the  sentence  defining  the  objects  of 
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the  societies  as  to  relieve  afflictions,  of  infirmities,  and  of 
every  sort  of  privations.  5.  The  expression  *  without  any 
distinction  of  sect  or  religion.'  6;  The  construction  of 
the  excepting  portion  of  the  residuary  bequests. 

"  First : — A  large  number  of  societies  usually  known  as 
beneficial  societies  presented  their  claims  under  the  will, 
and  it  was  in  evidence  that  they  were  not,  strictly  speaking, 
charitable  institutions  for  the  relief  of  the  poor,  but  by  their 
fundamental  regulations  each  member  was  bound  to  con- 
tribute an  equal  amount  to  the  treasury  of  his  society, 
which  thus  formed  a  common  fund  for  the  relief  of  the 
members  when  sick  or  disabled  from  work,  or  to  be  paid 
to  the  family  of  a  deceased  member  for  funeral  expenses, 
and  these  benefits  were  claimed  by  the  members  as  a  pe- 
cuniary right,  the  non-payment  of  which  might  be  followed, 
on  their  part,  by  a  suit  at  law  to  recover  the  same. 

"Objections  were  made  by  the  counsel  for  other  societies, 
that  these  institutions  were  not  societies  of  charity  and 
benevolence,  within  the  meaning  of  the  testator,  but  were 
to  be  viewed  merely  in  the  light  of  mutual  assurance  com- 
panies, in  which  each  member  put  in  a  given  amount  of  his 
money,  and  in  turn  drew  out  from  the  common  stock  an 
ascertained  amount  as  his  due,  and  not  as  a  favour  or  a 
charity;  that  the  testator  meant  to  confine  the  bequest  to 
institutions  to  relieve  the  poor  and  infirm,  and  that  these 
societies  could  not  be  fairly  considered  as  being  either  for 
*  charity,'  or  *  beneficence.' 

^'  On  behalf  of  this  class  of  societies,  it  was  contended  that 
they  were  distinctly  embraced  within  the  letter  and  spirit 
of  the  will,  a  fair  construction  of  which  would  include  these 
societies,  that  if  their  objects  were  not  in  the  popular  sense 
for  charity,  they  were  strictly  for  acts  of  beneficence,  and 
that  those  acts  of  beneficence  were  extended  only  to  those 
labouring  under  the  *  infirmities,  afflictions,  and  privations,' 
referred  to  by  the  testator. 

"A  very  elaborate  and  interesting  argument  took  place 
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between  the  contending  counsel,  not  only  on  the  construc- 
tion of  this  clause  of  the  will,  but  of  the  others,  and  of  the 
minor  points  that  incidentally  arose;  the  parties  went  fully 
into  the  merits  and  the  law,  and  cited  many  authorities, 
but  as*  this  report  is  necessarily  long,  the  auditors  will, 
throughout,  content  themselves  with  a  brief  statement  of 
the  various  questions  that  were  discussed,  and  of  their 
decision  in  each  given  case ;  as  any  other  course  would,  in 
their  opinion,  unduly  amplify  the  report  without  any  prac< 
tical  good  to  result  therefrom,  and  in  case  of  any  excep- 
tions hereafter,  the  points  will  be  much  better  presented  by 
the  counsel  and  parties  interested. 

^^In  statipg  the  various  decisions,  the  surviving  auditors 
have  the  pleasure  to  state  that  in  all  the  questions  pre- 
sented, their  opinions  were  unanimous,  and  all  the  impor- 
tant  principles  were  settled  and  agreed  upon  by  them  in 
the  lifetime  of  their  lamented  colleague,  Mr.  Biddle.  In 
this  case  the  auditors  are  of  the  opinion,  that  these  societies 
are  within  the  fair  construction  of  the  will,  as  institutions 
of  beneficence,  for  the  relief  of  those  living  under  the  ^  af- 
fliction of  infirmities,  and  of  every  sort  of  privation,^  that 
they  are  very  numerous,  and  their  existence  must  have  been 
known  to  the  testator;  that  the  objects  were  to  relieve 
their  members  from  the  humiliation  of  absolute  pauperism; 
while  the  relief  afforded  was  only  to  be  in  the  emergencies 
contemplated  by  the  testator.  The  auditors  are  of  opinion 
that  these  institutions  are  institutions  of  beneficence,  under 
the  will,  and  they  consider  furthermore,  that  similar  prin- 
ciples were  many  years  ago  settled,  in  the  decision  of 
similar  questions  which  arose  upon  the  construction  of 
John  Keble's  will;  Supreme  Court,  December  Term,  1809. 

"  2d.  The  words  *  constituted  and  established.'  Under 
the  construction  of  these  words,  unincorporated  societies 
cannot  participate  in  the  benefits  of  the  will;  the  auditors 
are  of  opinion  that  the  testator  meant  to  include  none  but 
societies  organized,  constituted  and  established  in  some 
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tangible  and 'legally  recognised  shape,  to  wit,  those  whose 
existence  or  establishment  arose  and  were  established  by 
law,  to  wit,  through  a  charter.  Should  an  opposite  con- 
struction prevail,  no  rule'could  be  fixed  or  limit  designated, 
whereby  the  organization  of  any  number  of  individuals 
could  be  deemed  or  construed  to  mean  a  regularly  estab- 
lished society,  and  the  auditors  think  that  the  safe  and 
legal  construction  of  these  societies,  is,  to  consider  them 
in  no  other  light  than  that  of  a  partnership,  and  that  the 
charter  alone  gives  vitality  to  the  organization  of  a  number 
of  individuals.  This  decision  will  exclude  from  the  bene- 
fits of  the  will,  all  the  societies  after  that  numbered  162,  on 
the  eighth  and  ninth  sheets  of  this  report,  except  No.  177 
and  178,  all  of  which  were  incorporated  after  the  death  of 
the  testator,  and  not  being  entitled  to  participate  in  the 
fund  at  the  time  of  his  decease,  no  subsequent  act  could 
give  them  this  right. 

"3d.  The  words  *at  Philadelphia.'  While  some  con- 
tended that  the  bene6ts  were  meant  only  for  those  societies 
organized  within  the  corporate  limits  of  the  city  of  Phila- 
delphia, others  contended  that  every  institution  within  the 
bounds  of  the  city  and  county  was  meant.  The  auditors 
do  not  adopt  either  of  those  views,  but  think  that  the 
words  *  at  Philadelphia '  mean  that  which  in  popular  esti- 
mation of  a  great  town  is  usually  understood  to  be  city, 
viz.,  the  town  and  suburbs  or  adjoining  built  districts ;  and 
under  this  construction  they  are  of  opinion,  that  societies 
constituted  and  established  in  the  corporate  limits  of  the 
city  of  Philadelphia,  the  incorporated  townships  and  dis- 
tricts of  the  Northern  Liberties,  Kensington,  Spring  Gar- 
den, Southwark,  Moyamensing,  and  the  borough  of  West 
Philadelphia,  are  entitled  to  participate. 

**  4th.  The  construction  of  the  words  *  for  the  relief  of  the 
unfortunate,  and  of  those  who  live  under  the  affliction  of 
infirmities  and  of  every  sort  of  privations.'  A  number  of 
societies  for  diffusion  of  education  and  knowledge,  by  means 
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of  seminaries  of  learning  and  libraries,  together  with  other 
societies  whose  objects  were  meritorious,  presented  their 
claims  under  this  portion  of  the  will.  If  the  testator  had 
meant  to  include  every  meritorious  society  or  institution, 
it  is  fair  to  presume  he  would  have  used  apt  words  to  have 
expressed  bis  intentions,  and  not  by  distinct  provisions 
have  limited  his  bounty  to  ^  institutions  of  charity  and  be- 
neficence for  the  relief  of  the  unfortunate,  &c.' 

^^  The  auditors  think  that  the  infirmities  and  privations 
referred  to  were  of  a  bodily  character,  such  as  poverty, 
sickness,  or  decrepitude,  except  perhaps  the  mental  priva- 
tion of  reason.  This  construction  will  exclude  all  infant 
schools,  Sunday  schools,  and  other  seminaries  of  learning, 
all  library  companies,  the  colonization  society,  the  aboli- 
tion society,  the  society  for  alleviating  the  miseries  of  pub- 
lic prisons,  the  fuel  saving  society  and  others,  all  of  which 
are  collected  and  numbered,  Nos.  5,  11,  16,  21, 22,  44,  55, 
85, 102, 125, 142,  on  the  2d,  3d,  4th,  5th,  6th  and  7th  sheets 
of  this  report. 

^^  The  Wills'  Hospital  is  also  to  be  excluded ;  this  is  a 
legacy  by  J.  Wills  to  the  city  of  Philadelphia,  in  trust,  to 
dispose  of  the  fund  for  a  particular  object.  The  hospital 
itself  is  only  a  building,  and  not  an  institution,  the  bequest 
is  but  an  appropriation  of  James  Wills'  money  to  a  par- 
ticular object  of  charity,  and  the  city  of  Philadelphia  is  the 
trustee  to  carry  that  object  into  effect:  the  Wills'  Hospital 
cannot  with  propriety  be  called  an  institution  constituted 
and  established  within  the  meaning  of  the  will,  or  the  im- 
plication of  the  law. 

"  5th.  The  expression  *  without  any  distinction  of  sect  or 
religion.'  It  was  contended  that  no  societies  of  a  religious 
character  could  come  in,  if  their  benefits  were  exclusively 
confined  to  a  particular  sect:  but  the  auditors  think  that 
the  true  construction  of  this  portion  of  the  will  is,  that  all 
societies  should  receive  the  fruits  of  the  testator's  estate, 
be  their  sect  or  religion  what  it  might. 
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^'  6th.  The  clause  excepting  institutions  governed  by  ec^ 
clesiastics,  &ic.  The  auditors  are  of  opinion  that  the  naere 
fact  of  a  clergyman  happening  to  be  one  of  the  directors 
or  managers  of  an  institution,  should  not  exclude  a  society 
from  the  benefits  of  the  will ;  they  think  that  the  institutions 
referred  to  in  this  excepting  clause,  were  institutions  exclu- 
sively or  mainly  under  ecclesiastical  direction  or  influence. 
Such  as  churches  and  chapels,  monasteries,  convents,  6zc. 

^^  No  such  institutions  made  any  claims  before  the  audi- 
tors, and  the  question  never  arose  on  this  head  except  in 
the  case  of  St.  John^s  orphan  asylum.  This  institution  is 
wholly  charitable,  being  for  the  relief  and  support  of  poor 
children ;  it  is  chiefly  endowed  by  members  of  the  catholic 
church,  though  its  benefits  are  not  necessarily,  by  the 
terms  of  their  by-laws,  confined  to  members  of  that  sect. 
It  is  governed  by  a  board  of  thirteen  directors,  two  of 
whom  are  the  bishop  of  the  catholic  church,  for  the  time 
being;  and  the  pastor  of  St.  John's  catholic  church,  for 
the  time  being;  the  other  eleven  being  laymen  by  the  ex* 
press  regulation  of  the  society. 

'^  It  was  contended,  that  as  the  bishop  and  pastor  were 
directors  in  right  of  their  oflSces,  this  was  such  an  eccle- 
siastical direction  as  would  exclude  this  institution,  but  the 
auditors  are  unable  to  concur  in  that  view,  the  two  ofiiicers 
referred  to  forming  but  a  very  small  integral  portion  of  the 
board,  and  the  laymen  having  in  numbers,  an  overwhelming 
and  controlling  influence.  They  accordingly  report  this 
institution  as  one  among  those  entitled  for  the  benefits. 

"  Some  other  questions  arose,  which  the  auditors  think 
right  to  present  to  the  court,  viz.: — 7th.  The  right  of  so- 
cieties composed  of  negroes  or  people  of  colour,  to  par- 
ticipate in  the  bequest.  It  was  objected  that  the  testator 
never  meant  to  include  these  societies,  and  that  under  the 
authority  of  the  case  of  HM  \.  Fogg^  in  7  Watts,  they 
are  destitute  of  the  rights  of  citizenship.  The  auditors 
find  nothing  on  the  face  of  the  will  to  warrant  such  a  con- 
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structioD,  DO  such  limit  to  the  testator's  bounty  being 
therein  fixed,  and  the  decision  of  the  supreme  court  goes 
solely  to  the  question  of  their  political  and  not  civil  rights. 

^^  8th.  Several  societies  were  established  for  mixed  objects, 
some  within  the  meaning  of  the  will  and  some  not,  as  for 
instance,  the  German  Society,  which  is  a  charitable  society 
having  a  library;  the  auditors  think  that  these  institutions 
should  participate  because  of  the  parts  within  the  meaning 
of  the  will,  if  such  parts  were  the  main  objects  of  the 
society  and  not  mere  incidents.'' 

To  this  report  numerous  exceptions  were  filed,  upon 
which  the  orphans'  court  made  the  following  decree: — 
^^This  cause  came  on  to  be  heard  upon  exceptions  to  the 
report  of  the  auditors  appointed  by  this  court,  and  was 
argued  by  counsel,  on  consideration  whereof,  it  was 
ordered,  adjudged  and  decreed  by  the  court,  that  so  much 
of  the  auditors'  report  as  relates, — 1.  To  the  construction 
of  the  words  "constituted  and  appointed."  2.  To  the  con- 
struction of  the  words  "at  Philadelphia."  3.  To  the  con- 
struction of  the  expression  "  without  distinction  of  sect  or 
religion."  4.  To  the  construction  of  the  excepting  portion 
of  the  residuary  claim,  be  and  the  same  is  hereby  confirmed. 

"And  it  is  further  ordered,  adjudged,  and  decreed, — 1. 
That  no  friendly  or  beneficial  society  is  entitled  to  any 
share  in  the  bequest  of  the  testator.,  2.  That  all  societies 
for  the  alleviation  of  the  privations  and  infirmities  of  indi- 
viduals whether  white  or  coloured,  by  supplying  or  relieving 
their  bodily  and  personal  wants  and  necessities  gratuitously, 
and  no  others,  are  entitled  to  a  portion  of  a  share  in  the 
bequest  of  the  testator.  3.  That  Wills'  Hospital  is  entitled 
to  a  share  in  the  bequest  of  the  testator,  and  that  so  much 
of  the  said  auditors'  report  as  is  inconsistent  with  this 
decree,  be  and  the  same  is  hereby  reversed. 

"  And  it  is  further  ordered,  that  the  said  report  be  referred 
back  to  the  said  auditors,  to  make  from  their  notes  a  de- 
tailed statement  of  the  several  societies  entitled  to,  and  ex- 
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claded  from  a  participation  in  liie  bequest  of  the  testator 
by  the  principles  of  the  decree,  with  directions  to  report  on 
or  before  the  30th  inst/' 

An  appeal  was  taken  from  this  decree  to  the  supreme 
court,  and  a  certiorari  issued  to  the  orphans^  court.  A 
number 'of  exceptions  from  various  parties  in  interest  were 
filed — and  after  argument,  the  following  decree  was  made 
by  the  supreme  court. 

"  It  is  hereby  ordered  and  decreed  by  this  court,  that 
so  much  of  the  decree  of  the  orphans'  court  as  gives  por- 
tions of  the  fund  remaining  to  be  distributed,  according  to 
the  will  of  Peter  Antoine  Blenon,  to  the  societies  constituted 
and  established  within  the  limits  of  the  incorporated  town- 
ships and  districts  of  Northern  Liberties,  Kensington,  Spring 
Garden,  Southwark,  Moyamensing,  and  the  borough  of 
West  Philadelphia,  which  are  located  out  of  the  corporate 
limits  of  the  city  of  Philadelphia,  and  therefore  not  the 
objects,  as  we  conceive,  of  the  testator's  bounty,  according 
to  the  tenor  of  his  will,  is  annulled  and  reversed,  and  the 
residue  of  the  decree  is  affirmed.  So  that  the  whole  fund 
shall  be  paid  to,  and  distributed  among,  the  remaining 
societies  mentioned  in  the  decree  of  the  orphans'  court,  as 
entitled  to  portions  thereof.  And  in  order  to  effect  this,  it 
is  referred  to  the  clerk  of  this  court  to  ascertain  the  societies 
'mentioned  in  the  decree  of  the  orphans'  court,  which  are 
located  within  the  said  incorporated  townships  and  districts 
of  the  Northern  Liberties,  Kensington,  Spring  Garden, 
Southwark,  Moyamensing,  and  the  borough  of  West 
Philadelphia.  And  the  same  being  thus  ascertained,  it  is 
farther  ordered,  that  they  be  stricken  out  of  the  decree,  as 
not  entitled  to  any  participation  in  the  fund  remaining  to 
be  distributed  agreeably  to  the  will."* 

*  The  subject  of  bequests  for  pious  and  charitable  uses,  was  7ery  fuHj 
considered  by  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Pennsylvania,  at  the  April  term,  1833,  in  the  case  of  Mdgill  ▼.  Browrij  which 
involved  the  construction  of  the  will  of  Sarah  Zane,  deceased. 
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The  following  sections  of  the  will  are  those  reviewed  in  the  opinion  of  the 
court. 

9.  I  give  to  the  yearly  meeting  of  Friends,  held  in  Philadelphia,  of  which 
I  am  a  member,  eight  acres  of  meadow  land,  situate  on  Greenwich  Point 
road,  being  part  of  thirty  acres  belonging  to  my  dear  father,  with  the  flats 
thereunto  belonging,  to  be  kept  by  the  yearly  meeting  aforesaid  for  the  pur- 
pose of  a  fund,  the  income  of  which,  after  keeping  it  in  good  order,  to  be  paid 
as  an  annual  subscription  into  the  yearly  meeting's  stock. 

10.  I  give  most  affectionately  to  the  five  monthly  meetings  of  women 
Friends,  held  in  Philadelphia,  viz.,  Philadelphia  monthly  meeting,  monthly 
meeting  of  the  northern  district,  monthly  meeting  for  the  southern  district, 
monthly  meeting  for  the  western  district,  and  Green  street  monthly  meeting 
-^to  each  of  the  above  said  monthly  meetings  two  hundred  dollars,  making 
in  the  whole  one  thousand  dollars,  to  purchase  ground  rents;  the  income 
whereof  I  request  to  be  received  annually  in  the  monthly  meetings'  collec- 
tions, towards  the  relief  of  the  poor  members  belonging  thereto. 

11.  Whereas,  about  the  year  seventeen  hundred  and  fifty-nine.  Captain 
Newcastle,  an  Indian  chief  or  messenger,  ordered  thirty  pounds,  Pennsyl- 
vania currency,  to  be  paid  to  my  dear  father,  for  the  use  of  his  two  cousins, 
a  boy  and  a  girl.  The  boy  soon  after  died.  The  girl,  named  Betty,  received 
a  part  of  the  above  thirty  pounds  at  different  times,  by  Thomas  King,  an 
Indian  chief;  but  as  no  information  could  be  obtained  of  said  Betty  for  forty 
years;  and  the  residue  of  the  thirty  pounds  is  now  in  my  possession,  I  am  de- 
sirous that  the  full  sum  of  thirty  pounds  principal,  with  the  interest  from  the 
year  seventeen  hundred  and  fifty-nine  until  the  time  it  is  paid,  which  I  de- 
sire to  bo  into  faithful  hands;  therefore  I  will  and  direct  my  executor  to  pay 
to  the  treasurer  of  the  committee  of  the  yearly  meeting  of  Friends,  held  in 
Philadelphia,  appointed  to  relieve  the  Indians,  for  the  benefit  of  said  Indians, 
according  to  their  best  judgment  in  justice  and  equity. 

12.  I  give  to  my  executors  a  legacy  or  sum  of  three  hundred  dollars,  to  be 
paid  by  them  to  the  treasurer  of  the  committee  of  the  yearly  meeting  of 
Friends,  held  in  Philadelphia,  appointed  to  relieve  the  Indians,  to  the  benefit 
of  said  Indians. 

17.  I  give  to  my  executors  the  sum  of  one  thousand  dollars,  to  pay  to  the 
treasurer  of  the  committee  appointed  by  the  yearly  meeting  of  Friends,  held 
in  Baltimore,  for  the  transactions  of  the  relief  and  benefit  of  the  Indians,  that 
the  said  yearly  meeting,  with  the  yearly  meeting  of  Friends,  held  at  Mount 
Pleasant,  in  the  state  of  Ohio,  hath  under  their  care,  toward  civilization, 
having  the  tribe  of  Tuscaroras  first  in  view,  if  to  be  found  within  two  years. 

18.  I  give  affectionately  to  Friends  composing  the  Baltimore  yearly  meet- 
ing, Bve  hundred  dollars,  to  be  realized  in  that  city,  so  that  the  interest  or 
income  thereof  be  annually  paid  into  their  collection  toward  their  yearly 
meeting  stock,  if  one  exists;  if  not,  I  will,  if  it  be  the  mind  of  Friends  be- 
longing thereto,  the  encouragement  to  establish  one. 

19.  I  give  affectionately  to  Friends  composing  the  yearly  meeting,  held  at 
Mount  Pleasant,  state  of  Ohio,  five  hundred  dollars,  to  be  realized  so  that  the 
interest  or  income  thereof  be  annually  paid  into  their  collection  toward  their 
yearly  meeting  stock,  if  one  exists;  if  not,  1  will,  if  it  is  the  miii.i,  and 
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agreeable  to  the  Friends  belonging  thereto,  the  encoaragement  to  establish 
one. 

20.  I  give  to  the  select  members  belonging  to  the  monthly  meeting  of 
women  Friends,  held  at  Hopewell,  Frederick  county,  Virginia,  five  hundred 
dollars,  to  be  realized  in  the  town  of  Winchester,  in  the  same  county,  the 
interest  or  income  issuing  therefrom  to  be  annually  paid  into  the  treasury  of 
the  above  said  monthly  meeting's  stock,  towards  the  relief  of  the  poor 
belonging  thereto. 

2^1.  I  give  to  my  dear  friends  composing  Centre  preparative  meeting, 
belonging  to  Hopewell  monthly  meeting,  the  sum  of  (tye  hundred  dollars 
towards  enlarging  Friends'  monthly  meeting-house  in  Winchester,  if  that 
meeting  think  it  expedient,  and  to  assist  building  a  stone  wall,  so  as  to  en- 
close the  whole  lot  whereon  the  said  meeting-house  is  erected.  ' 

22.  I  give  to  the  citizens  of  Winchester  above  said,  one  thousand  dollars 
to  purchase  a  fire-engine  and  hose,  to  be  kept  in  best  repair,  with  my  affec- 
tion and  gratitude. 

31.  Whereas,  the  heir  of  the  late  Elizabeth  Roberts,  daughter  of  Joseph 
Galloway,  formerly  of  Philadelphia,  hath  deposited  a  bond  of  one  hundred 
])ounds,  Pennsylvania  currency,  in  the  hands  of  Wm.  Rawie  and  Joseph 
Jenks,  agents  for  the  estate  of  Elizabeth  Roberts'  daughter,  now  in  Great 
Britain;  I,  believing  the  above  said  bond  to  be  given  by  my  brother  Isaac 
Zane,  of  Virginia,  a  number  of  years  since — the  bond  for  many  years  out  of 
reach;  the  interest  hath  not,  that  it  appears,  been  paid:  I  will  and  direct 
my  executors  to  pay  the  said  one  hundred  pounds  principal,  and  the  legal 
interest  thereon  from  the  day  of  its  date  till  paid  in  full. 

Lastly.  I  do  nominate  and  appoint  my  respected  friends  Samuel  Coates 
and  of  Philadelphia,  and  Jacob  Rinker,  of  Virginia,  ex- 

ecutors of  this  my  last  will  and  testament ;  giving  them,  my  above  named 
executors,  full  power  to  sell  by  private  sale  my  house  in  Chestnut  street,  to 
meet  the  payments  herein  directed;  and  if  that  be  insufficient,  to  sell  Marl- 
bro'  estate,  in  Virginia,  belonging  to  my  late  brother,  Isaac  Zane :  hereby 
revoking  all  former  and  other  wills  by  me  heretofore  made,  and  declaring 
1  his  to  be  my  last  will  and  testament.  In  witness  whereof,  I  hereunto  set 
my  hand  and  affix  my  seal,  in  Philadelphia,  this  twenty-fourth  day  of  the 
third  month,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  nine- 
teen." 

The  following  elaborate  and  learned  opinion  was  delivered  by 

Baldwin,  J. — ^This  case  arises  on  the  will  of  Sarah  Zane,  a  member  of  the 
society  of  friends,  who  in  the  body  thereof,  describes  herself  as  of  the  city 
of  Philadelphia :  she  died  in  Virginia,  but  as  it  has  not  been  questioned,  we 
shall  assume  this  to  have  been  the  place  of  her  domicil  at  the  time  of  her 
death;  the  law  of  the  state  must  therefore  govern  her  disposition  of  her  per- 
sonal property,  as  well  as  of  her  real  estate  situated  here.  1  Binn.  336,  44; 
3  R.  318;  3  Penn.  Rep.  187,  8. 

The  questions  which  have  been  made  in  the  argument,  and  those  which 
necessarily  afise  in  the  case,  are  of  the  most  interesting  kind;  involving  the 
capacity  of  the  Quaker  societies  of  this  and  other  states,  to  take  real  or  per- 
sonal estate  by  devise,  without  a  charter  of  incorporation;  their  right  to  enjoy 
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it  for  their  own  use,  as  a  body  united  for  the  purposes  of  religion,  charity  and 
education;  and  what  now  are,  by  the  law  of  the  land,  pious  and  charitable 
Qses,  for  which  valid  donations  can  be  made  by  deed  or  will. 

In  referring  to  the  history  of  the  settlement  of  this  state,  the  principles  of 
its  first  settlers,  the  character  of  its  founder,  his  systems  and  institutions,  it 
would  seem  not  a  little  surprising,  that  such  questions  could  have  remained 
open  till  this  time:  if  there  are  any  subjects  on  which  the  law  could  be  sup- 
posed to  be  settled,  it  would  be  the  rights  of  religious  societies  and  charitable 
establishments.  If  there  was  any  part  of  the  law  of  £ngland  which  could 
be  congenial  to  the  spirit  and  policy  of  the  colony,  and  likely  to  be  adopted 
by  a  society  of  men  who  sought  an  asylum  from  persecution  for  religious 
opinion,  it  would  be  that  which  would  afford  the  best  protection  in  the  enjoy- 
ment of  their  rights,  privileges,  immunities  and  estates,  as  a  religious  society. 
If  there  were  any  laws  which  they  would  be  disposed  to  leave  behind  them, 
they  would  be  those  which  grew  out  of  feudal  tenures,  a  spirit  of  persecution, 
or  an  established  religion;  the  last  laws  which  they  would  introduce,  would 
be  those  which  created  a  forfeiture  of  all  land  conveyed  to  a  society  incorpo- 
rated for  the  purposes  of  charity  and  religious  worship,  according  to  their 
own  consciences,  without  regard  to  the  mode  of  celebrating  divine  service  as 
prescribed  by  law,  or  which  prevent  a  donation  for  such  uses  from  taking 
effect,  without  a  special  license  by  charter  or  act  of  assembly.  Such  would 
be  the  natural  conclusion  from  the  known  and  practical  principles  of  civil 
and  religions  liberty,  which  have  distinguished  the  policy  and  jurisprudence 
of  this  state  through  all  time,  as  founded  on  a  system  of  ''free  and  unlimited 
Catholicism"  in  matters  of  religion,  of  expanded  benevolence  in  matters  of 
charity,  and  equality  of  rights  in  the  enjoyment  of  property. 

These  leading  features  are  so  strongly  impressed  on  the  written  laws,  and 
enter  so  deeply  into  the  customs  and  common  law  of  the  state,  as  to  make  it 
impossible  to  mistake  the  character  and  tendency  of  the  system  in  the  de- 
tails of  its  legislation,  by  colonial  authority,  or  the  adoption  of  the  statutes 
or  common  law  of  £ngland.  It  is  not  conceivable  that  the  Quaker  settlers  of 
this  province  should  have  introduced  those  laws  of  the  mother  country,  which 
would  incapacitate  them  as  individuals,  or  a  religious  society,  from  taking, 
holding  or  enjoying  property  as  a  matter  of  right  without  a  charter;  or  expose 
10  a  forfeiture  to  the  proprietor,  or  mesne  landlord,  lands  conveyed  to  them 
for  the  purposes  of  sepulture,  religious  worship,  or  charity,  and  above  all, 
that  William  Penn  should  have  adopted  the  statutes  of  Henry  VIII.  declaring 
the  celebration  of  divine  service  according  to  the  rites  of  the  catholic  church, 
to  be  superstitious,  and  conveyances  for  its  use  illegal  and  void;  and  the 
{Statutes  of  mortmain  which  make  the  enjoyment  of  property  by  a  religious 
body,  dependent  on  the  pleasure  and  permission  of  the  lord  of  the  fee ;  while 
at  the  same  time  he  excludes  the  statute  of  the  43  £liz.,  and  the  mild  and 
beneficent  principles  of  the  common  law  which  that  statute  has  been  held 
to  have  restored. 

0 

The  history  of  the  society  of  Quakers,  presents  no  instance  of  an  incorpora- 
tion:—did  they  adopt  any  rule  of  law,  making  one  necessary  to  give  them  a 
legal  capacity  to  purchase  property?  They  have  enjoyed  it  from  the  earliest 
time  without  a  license  in  mortmain — Is  it  liable  to  be  now  seized  by  the  state 
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as  forfeited  by  the  purchaser  I  They  have  their  own  modes  of  worship  and 
system  of  charities — are  donations  for  their  support  to  be  regulated  by  the 
prohibitory  statutes  of  a  foreign  country,  or  confined  to  the  uses  specified  in 
its  laws?  2  Ves.  Sen.  475.  They  have  kindred  societies  in  other  states— do 
the  laws  of  this  invalidate  a  bequest  of  money  to  them  for  purposes  of  piety 
and  charity  ?  These  are  questions  which  have  been  made  by  the  counsel  in 
their  objections  to  the  devise  of  the  lot  of  ground  to  the  yearly  meeting  of 
Philadelphia,  and  the  pecuniary  bequests  to  the  several  meetings  of  friends 
in  this  place,  and  in  Maryland,  Virginia  and  Ohia  The  objections  to  the 
validity  of  the  dispositions  of  this  will,  are  not  founded  on  any  slatotory  law 
of  Pennsylvania,  but  on  the  English  statutes  of  mortmain,  superstitious  uses^ 
and  wills,  alleged  to  be  in  force  in  this  state  by  usage,  though  not  adopted  by 
any  act  of  assembly.  The  principles  of  the  common  law  have  also  been 
relied  on,  as  supporting  the  objection  to  the  capacity  of  the  parties  to  take, 
for  the  want  of  an  incorporation,  as  well  as  of  an  act  of  assembly,  containing 
enabling  provisions,  analogous  to  the  43  Eliz.,  validating  dispositions  for 
Religious,  literary  and  charitable  purposes,  and  giving  jurisdiction  to  the 
courts  to  carry  them  into  effect,  as  they  can  do  in  England. 

The  field  of  investigation  is  from  its  nature  a  broad  one,  and  from  the  oon« 
fined  course  which  has  been  taken  in  discussing  the  law  of  charities  in  the 
various  cases  which  have  arisen  is,  in  a  great  measure,  a  new  one. 

Though  there  are  several  statutes  on  the  subject  in  England,  prior  to  the 
43  Eliz.,  no  treatise  or  opinion  contains  a  condensed  or  comparative  view  of 
the  system  of  charities,  which  has  grown  out  of  them,  so  as  to  enable  us  by 
any  authority  of  precedent,  or  adjudication,  to  ascertain  the  definite  source  of 
the  various  principles,  which  have  from  time  to  time,  become  embodied  into 
the  general  course  of  the  law  of  England.  Nor  have  the  courts  of  the  United 
States,  or  Of  this  state,  brought  into  contrast  or  comparison,  either  the  policy 
of  the  government  of  England  and  this  country,  in  relation  to  religious  estab- 
lishments and  rights  of  conscience,  the  general  course  of  legislation  pursued 
in  either,  or  the  principles  of  the  common  law  independent  of  the  statutes 
alluded  to. 

Proceeding  on  the  assumption  that  the  43  Eliz.  was  the  only  foundation 
on  which  charities  could  be  supported,  in  opposition  to  prior  statutes,  and  that 
statute  not  being  considered  in  force  here  unless  re-enacted,  the  courts  in 
this  country  have  laid  down  principles,  which  resting  solely  on  such  assump- 
tion, cannot  be  considered  as  authoritative  in  their  conclusions,  if  on  a  more 
thorough  examination  the  premises  on  which  they  depend  should  appear  to 
be  erroneous.  We  trust  that  a  review  of  the  course  of  their  adjudication  on 
charities  will  show  that  it  has  not  become  so  settled  as  to  be  sanctioned  by 
the  mdiXim  of  "  communis  error  faeit  Jtiij"  or  that  in  endeavouring  to  extract 
the  rules  which  must  govern  the  law  of  charities  from  the  constitution  of  the 
Union  and  this  state,  its  statutes  and  usages,  and  the  statutes  and  common 
law  of  England,  we  violate  the  respect  due  to  the  decisions  of  courts  of  high 
authority. 

It  is  at  all  times  proper  to  discriminate  between  the  question  directly  pre- 
sented for  the  deliberate  consideration  of  a  court,  on  which  they  exercise 
their  judgment,  by  a  solemn  ad  judication  j  and  those  observations  which  are 


OF  PENNSYLVANIA-  351 

[Magille.  Brown.] 

made  by  way  of  illoBtration,  or  mere  declaratioas  of  what  the  law  ie,  on  any 
particular  Bobject ;  the  one  it  binding  as  authority,  the  other  to  be  respected 
only  as  a  mere  opinion,  or  argament«  which  most  have  its  influence,  but  can* 
not  be  enforced  on  oar  judgment. 

If  the  supreme  judicial  tribunal  of  the  state,  or  the  union,  have  judicially 
considered  the  statutes  of  mortmain  to  be  in  force,  this  court  is  bound  to  take 
the  law  aa settled^  but  if  they  have  merely  declared  them  to  be  so,  without 
making  such  opinion  the  basis  of  their  judgment,  or  hare,  in  doing  so,  omitted 
to  refer  to  the  supreme  law  of  the  land,  which  bears  on  the  question,  this 
court  may  and  ought  to  do  what  a  higher  one  would  do,  notwithstanding  any 
preconceived  or  expressed  opinion — compare  the  constitution  with  the  statutes, 
and  be  governed  by  the  result. 

The  3d  section  of  the  3d  article  of  the  constitution  of  the  United  States 
prohibits  a  <'  forfeiture  for  treason  except  during  the  life  of  the  person  at- 
tainted;" the  constitution  of  Pennsylvania  extends  the  prohibition  to  all 
forfeitures  by  attainder,  or  feloa  de  ae,  or  death  by  casualties:  it  is  at  least 
worth  the  inquiry  whether  a  forfeiture  in  fee  is  incurred  by  an  alienation  in 
mortmain  ^  against  which,  no  prohibition  is  to  be  found  in  any  law  of  the 
state.  In  a  word,  whether  a  penal  law  of  England  has  an  effect,  which  the 
whole  power  of  the  federal  and  state  government  is  incompetent  to  give  to  a 
conviction  for  the  highest  crimes  known  to  their  laws.  9  S.  &  R.  343. 

This  inquiry  necessarily  leads  to  an  investigation  of  the  common  law,  so 
as  to  find  out  whether  these  statutes  are  in  affirmance  or  derogatory  of  its 
principles,  which  have  been  made  the  common  law  of  the  state  so  far  as 
adopted  or  applicable  to  its  policy;  if  they  are  of  the  latter  character,  then 
how  have  they  become  in  force  in  Pennsylvania,  and  what  is  the  evidence 
of  their  adoption  by  legislation  or  usage  %  As  these  statutes  impose  a  for- 
feiture  of  the  whole  estate  conveyed,  the  proposition  that  they  are  in  force 
here  ought  to  be  considered  as  an  affirmative  one  to  be  made  out  by  those 
who  assert,  that  an  act  lawful  by  the  common  law,  is  prohibited  by  a  ststute. 
The  penal  laws  of  England  have  been  presumed  not  to  be  in  force  here; 
the  burden  of  proof  has  always  been  held  to  be  on  those  who  allege  a  for- 
feiture, by  an  act  punishable  only  by  statute;  and  it  ought  to  be  clear  and 
conclusive,  especially  on  subjects  which  affect  the  rights  to  the  transmission 
and  enjoyment  of  property. 

If  there  was  any  one  subject  on  which  the  founder,  the  legislature,  and  the 
people  of  the  colony,  from  its  first  settlement,  were  governed  by  a  settled, 
unyielding  course  of  policy,  it  was  to  facilitate  the  transmission  of  estates, 
to  secure  their  enjoyment,  and  disincumber  them  of  all  restraints  attendant 
on  feudal  tenures,  the  forms  of  conveyance,  the  ceremonies  of  investiture, 
and  most  emphatically  to  protect  them  from  the  operation  of  all  laws  growing 
out  of  an  established  religion,  which  at  all  interfered  with  the  rights  of  con- 
science or  the  perfect  freedom  of  religious  worship.  Lyle  v.  BieharAj  9  S.  d( 
R.  336,  334,  359. 

The  charter  of  privileges  of  1701,  the  colonial  laws,  both  the  constitutions 
of  1776  and  1790,  and  the  laws  of  the  state,  are  in  the  same  spirit  which  in- 
duced the  people,  in  their  first  act  of  assuming  independence,  and  establishing 
government  by  their  own  authority,  to  prescribe  the  following  oath  to  the 
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members  of  the  conyention  who  formed  their  first  coDstitution : — "  That  I  will 
oppose  any  measure  that  shall  or  may  in  the  least  interfere  with  or  obstruct 
the  religious  principle  or  practice  of  any  of  the  good  people  of  this  proTince, 
as  heretofore  enjoyed."  Conv.  of  Penn.  39.  The  constitution  was  in  the  spirit 
of  this  oath,  and  declared  the  rights  of  religious  societies  and  corporate  bodies 
held  according  to  the  usage  of  the  colony  to  be  inviolable ;  we  have,  there- 
fore, a  plain  rule  of  decision  by  the  supreme  law  of  the  state,  if  the  nature 
and  extent  of  such  usage  can  be  judicially  ascertained. 

The  enjoyment  of  real  estate  in  perpetuity,  by  any  body  incorporated  by  a 
written  charter,  or  one  presumed  by  law  from  evidence  of  long  possession 
and  exercise  of  corporate  franchises,  is  mortmain  per  se,-  if  on  a  review  of  the 
legislation  and  custom  of  the  colony  before,  and  of  the  state  after  the  revolu- 
tion, it  shall  appear,  that  their  rights  have  been  the  subject  of  the  most  con- 
tinued favour,  and  their  protection  is  provided  for  in  the  most  explicit  manner, 
it  must  be  deemed  conclusive  evidence  of  the  general  policy  of  the  state,  at 
least,  if  it  does  not  establish  the  utter  incompatibility  of  any  incapacity  in 
any  body  of  men  not  only  to  take,  but  to  enjoy  an  estate  to  their  own  use^ 
with  the  whole  scope  and  tenor  both  of  its  written  and  common  law. 

The  strong  constitutional  position,  which  has  been  assumed  by  the  senior 
counsel  of  the  respondent  in  this  case,  has  induced  us  to  examine  it  with  a 
degree  of  attention  equally  called  for  by  the  magnitude  of  the  questions  in- 
volved, and  by  the  conclusions  which  we  have  felt  ourselves  bound  to  adopt ; 
in  some  respects  at  variance  with  the  views  of  the  judges  of  the  supreme 
court  of  the  United  States  as  to  the  necessity  of  an  actual  incorporation  to 
give  the  capacity  to  take;  and  of  those  of  this  state,  to  enable  a  corporation 
to  enjoy  an  estate.  We  think,  however,  that  it  will  be  found  to  accord  with 
all  the  great  leading  principles  and  rules  which  have  been  too  firmly  estab- 
lished by  themselves  to  be  now  shaken,  and  that  their  minds  would  have 
come  to  the  same  conclusion  as  ours  have  done,  if  the  same  materials  for  in- 
vestigation had  been  presented  to  them. 

In  reviewing  the  judicial  history  of  this  state,  it  is  believed  that  there  will 
be  found  no  decision,  that  an  incorporation  is  necessary  to  give  to  any  asso- 
ciation of  individuals,  the  capacity  of  taking  and  enjoying  an  estate  in  per- 
petuity, either  by  the  assumed  name  of  the  society,  or  by  trustees  for  their 
use;  if  such  a  rule  exists,  it  is  only  by  the  common  law  as  adopted  here. 

Neither  is  there  an  adjudged  case,  turning  on  the  statutes  of  mortmain,  by 
which  any  estate  has  ever  been  vested  in  the  commonwealth,  by  a  forfeiture 
incurred  in  consequence  of  an  alienation  to  a  corporate  body,  without  license, 
charter  or  law;  or  any  evidence  that  such  license  was  ever  granted  by  the 
proprietary  or  governor,  or  any  public  grant  made  with  a  clause  of  non  06- 
itante  itaiuiOj  in  any  patent,  charter  or  act  of  assembly,  under  the  colonial  or 
state  government ;  nor  does  the  word  mortmain  appear  on  the  statute  book 
for  one  hundred  and  fifty  years  from  the  date  of  the  charter  to  Penn. 

This  unbroken  silence  would  have  been  taken  as  conclusive  evidence  that 
the  British  statutes  were  deemed  wholly  inapplicable  to  the  fixed  policy  of 
the  colony  and  state,  its  usage  and  fundamental  laws,  if  the  contrary  opinion 
had  not  been  expressed  by  the  judges  of  the  supreme  court  of  the  state,  and 
adopted  by  the  legislature  at  the  present  session.    Hence  arises  the  impor- 
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tance,  as  well  as  delicacy,  of  the  questions  inyolved  in  this  cause ;  to  consider 
them  open  after  the  declared  opinion  of  both  departments  of  the  g07ernment, 
may  seem  to  indicate  a  want  of  respect  to  their  authority,  bat  when  we  feel 
convinced  that  there  is  a  law  of  higher  obligation  which  must  guide  our 
judgment,  we  are  bound  to  follow  it. 

The  view  which  we  feel  constrained  to  take  of  the  constitutions  of  1701, 
1776  and  1790,  all  of  which  remain  in  force,  so  far  as  respects  the  rights  of 
property,  conscience  and  religious  worship,  is  this:  that  all  bodies  united 
for  religious,  charitable  or  literary  purposes,  though  without  a  written 
charter  or  law,  are  to  be  considered  as  corporations  by  prescription,  or  the 
usage  and  common  law  of  the  state,  with  all  the  attributes  and  incidents  of 
such  corporations  by  the  principles  of  the  common  law,  and  entitled  to  all 
rights  which  are  conformable  to  the  customs  of  the  province.  From  this 
view  it  results,  that  if  the  statutes  of  mortmain  apply  to  bodies  whose 
charters  are  in  existence,  they  apply  equally  to  those  whose  charters  are 
presumed  from  prescription :  a  brief  summary  of  these  provisions  will  show 
that  they  embrace  all  corporations  of  either  kind. 

The  9  Hen.  III.  ch.  36,  declared  gifts  made  to  any  religions  house  to  be 
void,  and  that  the  land  given  should  enure  to  the  lord  of  the  fee :  the  7 
Edw.  I.  prohibited  all  alienations  in  mortmain  under  a  like  forfeiture.  These 
statutes  were  evaded  by  fictitious  recoveries,  till  the  13  Edw.  I.  took  away 
their  effect:  a  new  mode  of  evasion  was  then  Invented  by  conveyances  in 
trust  for  uses  in  mortmain,  so  that  the  profits  went  to  religious  persons;  the 
16  Rich.  II.  extended  the  former  statutes  to  such  uses,  and  to  all  guilds,  fra- 
ternities, towns,  and  cities  which  have  perpetual  community,  and  all  others 
which  have  offices  perpetual,  though  not  people  of  religion.  Keb.  St.  5,  33, 
46,  181;  1  Rufif.  St.  9,  32,  100,  401,  3. 

The  23  Hen.  VIII.  ch.  10.  prohibited  conveyances  to  any  bodies  not  incor- 
porated, for  the  use  of  churches,  &c.,  to  have  obiU  perpetual  or  the  continual 
service  of  a  priest  for  ever,  and  declared  them  void,  but  there  was  an  express 
saving  of  the  right  of  devising  in  mortmain  by  the  custom  of  cities  and  towns 
corporate.  Keb.  St.  403,  404;  2  Ruff.  St.  171, 172. 

The  statute  of  wills  of  34  and  35  Hen.  VIII.  contained  an  express  excep- 
tion of  devises  to  corporations.  Keb.  St.  562;  Ruff.  333,  4* 

Such  is  the  substance  of  the  English  statutes,  which  have  been  considered 
as  the  clogs  upon  dispositions,  to  pious  and  charitable  uses,  which  have  been 
removed  by  the  43  EUz.  in  England:  if  the  question  of  their  application  to 
the  state  of  things  in  this  colony  was  a  new  one,  we  should  deem  it  apparent 
that  they  were  never  practically  extended  to  it.  "It  is  the  true  principle  of 
colonization  that  the  emigrants  from  the  mother  country  carry  with  them 
such  laws  as  are  useful  in  their  new  situation,  and  none  other."  3  Binn.  596. 

« 

That  the  law  of  charities  as  it  rests  on  the  43  Eliz.  is  not  only  useful,  but 
peculiarly  adapted  to  the  policy  of  the  state  is  unquestioned;  it  is  therefore 
difficult  to  account  for  the  prevalence  of  the  opinion  that  it  is  not  in  force,  or 
that  any  statutes  repugnant  to  its  provisions,  should  have  been  considered  as 
practically  adopted :  yet  such  is  undoubtedly  the  apparent  tendency  of  ju- 
dicial opinion  for  the  last  twenty-five  years. 

In  1808,  the  judges  of  the  supreme  court,  made  a  report  to  the  legislature 
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pursuant  to  a  resolution  calling  on  them  to  state,  what  English  statutes  were 
in  force,  in  which  they  declare  '*  conveyances  to  superstitious  uses  absolutely 
▼oid  by  these  statutes,  and  conveyances  to  oorporations  unless  sanctioned  by 
charter  or  act  of  assembly,  to  be  so  far  void  that  they  have  no  capacity  to  hold 
the  estates  for  their  own  benefit,  but  subject  to  the  right  of  the  common- 
wealth, who  may  appropriate  them  at  their  own  pleasure  \  in  other  words  that 
sndi  conveyances  have  no  validity  for  the  purpose  of  enabling  the  corpora- 
tion to  hold  in  mortmain."  They  consider  them  as  standing  on  the  same 
footing  as  conveyances  to  aliens.  3  Binn.  696;  Leazure  v.  Hiliegoif  7  S.  &  R. 
319,  32. 

In  JPGirr  v.  Jtarorif  they  declared  a  devise  to  an  officiating  priest,  and  his 
snccessors  not  being  a  corporation  sole,  was  against  the  policy  of  the  law,  and 
Toid  as  tending  to  a  perpetuity.  1  Penn.  Rep.  51.  In  the  case  of  the  Methodid 
Ckureh  V.  Remington^  they  say — ''The  statutes  of  mortmain,  too,  which  deprive 
corporations  of  the  capacity  to  hold,"  &c.,  and  consider  the  legislature  as 
evincing  *'an  evident  jealousy  of  clerical  monopoly,"  though  they  refer  to 
no  act  in  which  it  had  been  expressed.  They  also  decided,  that  a  convey- 
ance for  a  religious  society  composed  of  members,  a  majority  of  whom  re- 
sided out  of  the  state,  was  not  good  under  the  law  of  1730;  and  that  the  trust 
not  being  sanctioned  by  any  legislative  recognition,  they  would  not  lend  their 
aid  to  carry  it  into  effect.  In  WUman  v.  Lex,  they  seem  to  take  for  granted, 
that  at  common  law  an  incorporation  was  necessary  to  give  a  capacity  to  take 
and  hold  in  perpetuity,  17  S.  &  R.  91 ;  though  it  was  dispensed  with  by  the 
custom  of  the  province.  We  should  have  felt  bound  by  these  opinions,  if 
the  court  had  taken  a  view  of  the  constitution  and  legislation  of  the  state  on 
the  subjects  to  which  they  relate,  and  given  them  a  deliberate  construction; 
but  as  they  have  not  been  called  upon  to  declare  the  meaning  of  any,  but  the 
act  of  1730,  or  of  the  provisions  of  any  of  the  constitutions,  it  cannot  be  ex- 
*  pected,  that  the  law  can  be  considered  as  settled  until  their  provisions  had 
been  brought  under  judicial  notice. 

In  the  case  of  the  Baptut  Jaociation  v.  HarVa  Bxecuton^  the  supreme  court 
of  the  United  States  have  decided  that  a  bequest  of  personal  property  to  the 
plaintiffs  as  trustees  was  not  valid  for  want  of  an  incorporation,  at  the  time  of 
the  devise,  4  Wheat.  28;  and  the  decision  was  approved  in  the  case  oflnglU 
V.  The  Tnuteet  of  the  Sailor^e  Snug  Harbour,  3  Pet.  114.  This  case  was  ruled 
accordiug  to  the  law  of  Virginia,  in  which  state  the  43  Eliz.  had  been  re- 
pealed ;  we  may  therefore  consider  it  as  a  case  settling  a  question  of  a  local, 
rather  than  of  a  general  nature;  it  has  not  at  any  rate  such  an  application  to 
the  law  of  Pennsylvania,  as  to  control  this  case,  if  it  should  appear  to  be  em- 
braced in  the  provisions  of  any  act  of  assembly  or  constitution  of  the  state  or 
to  rest  on  its  known  and  recognised  usage. 

So  far  as  these  opinions  of  both  courts  rest  on  general  principles  affecting 
this  case,  they  are  also  open  to  all  rules  which  have  been  laid  down  in  other 
cases  by  the  same  authority,  to  which  it  is  thought  best  to  refer,  before 
entering  on  a  review  of  the  general  coarse  of  the  law  of  England  or  of  this 
state. 

The  last  case  which  has  arisen  in  the  supreme  court  of  the  state,  is  the 
'  Methodid  Church  v.  Remington.    In  giving  their  opinion,  the  chief  justice  uses 
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this  strong  language,  ''The  decision  in  Witman  ▼.  Lex^  is  fnll  to  the  point, 
that  a  trast  in  favour  of  an  incorporated  religions  or  charitable  society,  is  an 
available  one."  As  the  statute  16  Rich.  11.  expressly  applied  to  conveyances 
in  trust,  or  for  the  use  of  religious  persons,  in  mortmain,  we  may  consider 
this  statute  as  not  in  force  in  this  state;  so  that  the  objections  growing  out 
of  the  statutes  of  mortmain,  will  be  confined  to  those  of  Hen.  III.  and  Edw.  f. 
In  relation  to  superstitious  uses,  the  court  observe,*^"  The  present  is  not  a 
superstitious  use,  and  indeed  it  is  not  easy  to  see  how  there  can  be  such  a 
thing  here,  at  least  in  the  acceptation  of  the  word  by  the  British  courts,  who 
seem  to  have  extended  it  to  all  uses  which  are  not  subordinate  to  the  interest 
and  will  of  the  established  church;"  so  that  an  inquiry  into  this  subject  is 
not  closed.  In  IPOirr  v.  jiaranj  there  were  no  trustees,  and  though  the  court 
held  the  devise  to  an  officiating  priest  void,  because  he  was  not  a  corporation ; 
yet  they  declared  it  good  in  case  of  the  congregation,  though  not  incorporated, 
(1  Penn.  Rep.  61, 53,)  on  the  principle,  that ''  a  gift  to  a  charitable  use  shall  not 
fail  for  want  of  a  trustee,  but  vest  as  soon  as  the  charity  has  acquired  a  ca* 
pacity  to  take."  As  the  bequest  in  the  case  of  the  baptist  association  failed 
only  for  the  want  of  a  trustee  capable  at  the  time  of  the  devise,  though  there 
was  an  incorporation  afterwards,  we  cannot  consider  it  as  authority  in  this 
state,  where  a  different  principle  is  established — the  bequest  would  have 
been  good  according  to  Af  Gtrr  v.  Jar<m, 

In  examining  the  decisions  of  the  supreme  court  of  the  United  States, 
which  precede  and  follow  the  baptist  case,  it  appears,  that  they  have  estab- 
lished a  different  principle  as  to  devises  of  real  estate  for  charitable  uses, 
or  for  the  use  of  religious  societies  which  are  not  incorporated ;  so  as  to  leave 
that  case  applicable  only  to  a  bequest  of  money  or  personal  property,  even  in 
Virginia.  In  Terrett  v.  Ta^hry  land  in  or  near  Alexandria,  was  conveyed  to 
two  persons,  and  the  church-wardens  of  the  parish  for  the  time  being,  and 
their  successors  in  office,  for  the  use  and  benefit  of  the  church  in  said  parish ; 
the  deed  was  held  to  operate  by  way  of  estoppel,  to  confirm  to  the  church 
and  its  privies,  the  perpetual  and  beneficial  estate  in  the  land,  though  it  was 
not  incorporated,  and  church- wardens  were  not  capable  of  holding  an  inhe- 
ritance in  land  by  succession ;  9  Cranch  43,  63 ;  9  Wheat.  466,  464.  The 
court  remark,  ''And  in  our  judgment,  it  would  make  no  difference,  whether 
the  episcopal  church  were  a  voluntary  society,  or  clothed  with  corporate 
powers,  for  in  equity  as  to  objects  which  the  laws  cannot  but  recognise  as 
useful  and  meritorious,  the  same  reason  would  exist  for  relief  in  the  one  case 
as  the  other.  Laws  enacted  for  religious  purposes,  evidently  presuppose  the 
existence  of  the  episcopal  church,  with  its  general  rights  and  authorities  grow- 
ing out  of  the  common  law ;"  the  church  was  capable  of  receiving  endowments 
of  land,  and  that  the  minister  of  the  parish  was  during  the  incumbency,  seized 
of  the  freehold  of  its  inheritable  property,  as  emphatically  per9ona  eeeletimj 
and  capable  as  a  sole  corporation  of  transmitting  the  inheritance  to  his  suc- 
cessors; 9  Cranch  46,  46,  339;  9  Wheat.  456,  464.  In  Clark  v.  The  Town  </ 
Pttuletj  they  say,  "The  property  was  in  fact  and  in  law,  generally  purchased 
by  the  parishioners,  or  acquired  by  the  benefactions  of  pious  donors.  The 
title  thereto  was  indefeasibly  vested  in  the  churches,  or  rathsr  in  their  legal 
agents,  9  Cranch  49,  or  representatives  entitled  to  take  the  donation,  9  Cranch 
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339."  ''The  trne  legal  notion  of  a  parish  church,  is  a  consecrated  place, 
having  attached  to  it  the  right  of  burial,  and  the  administration  of  the  sacra- 
ments. Every  such  church,  of  common  right,  ought  to  have  manse  and  glebe, 
as  a  suitable  endowment,  and  when  there  is  a  church  actually  in  existence, 
a  grant  to  it  is  in  effect  a  grant  to  the  parson  and  his  successors,  as  an  en- 
dowment to  be  held  jure  eeeleaia.^^  9  Cranch  329;  9  Wheat.  464.  The  parson 
has  a  qualified  fee,  but  the  land  becomes  the  perpetual  inheritance  of  the 
church.  9  Cranch  47,  53,  339;  Co.  Lit.  341  a.  b.;  2  Mass.  Rep.  500. 

In  Beatty  v.  Kurtz ,  the  court  decided  that  the  laying  out  and  marking  a  lot 
in  the  plan  of  a  town,  ''for  the  Lutheran  church,"  was  a  good  and  valid  dis- 
position— though  it  was  not  then  organized,  and  was  never  incorporated  as  a 
religious  society,  but  was  a  voluntary  association,  acting  in  its  general  ar- 
rangement, by  committees  and  trustees  chosen  from  time  to  time;  or  any 
church  actually  in  existence,  or  any  grantee  capable  of  taking.  It  was  sup- 
ported as  a  dedication  of  the  lot  to  public  and  pious  uses,  and  the  enjoyment 
decreed  to  the  committee  of  the  society.  2  Pet.  580,  81,  83,  85.  The  court 
take  a  ground  which  applies  with  great  force  to  the  law  and  constitution  of 
Pennsylvania,  as  will  appear  hereafter. 

"The  bill  of  rights  of  Maryland  gives  validity  to  any  sale,  gift,  lease  or 
devise  of  any  quantity  of  land,  not  exceeding  two  acres,  for  a  church,  meet- 
ing or  other  house  of  worship,  and  for  a  burying-ground,  which  shall  be  used, 
improved  and  enjoyed,  only  for  such  purposes.  To  this  extent  it  recognises 
the  doctrines  of  the  statute  of  Eliz.  for  charitable  uses,  under  which,  it  is  well 
known,  that  such  uses  would  be  upheld,  although  there  was  no  specific  trustee 
or  grantee."  In  the  case  of  the  town  of  Paulet,  they  laid  down  the  principle, 
that  they  considered  appropriations  or  dedications  of  property  to  particular 
or  religious  uses  as  an  exception  to  the  general  rule,  requiring  a  particular 
grantee,  and  like  the  dedication  of  a  highway  to  the  public.  9  Cranch  331; 
S.  P.  2  Pet.  583.  In  MQmnell  v.  Lexington^  they  considered  that  the  imme- 
morial use  of  a  spring,  by  the  people  of  the  town,  as  public  property,  was 
evidence  of  its  original  dedication,  and  decisive  against  a  private  claim  to  its 
exclusive  use.  12  Wheat.  583.  In  Cincinnati  v.  White,  the  principle  of  these 
cases  was  afiirmed  to  its  fullest  ^extent,  and  the  court  add  what  is  very  im- 
portant in  the  consideration  of  this  case — that  "the  case  of  Beatty  v.  Kurtz 
did  not  turn  on  the  bill  of  rights  of  Maryland  or  the  statute  of  Eliz.,  but 
rested  on  more  general  principles  of  law."    6  Pet.  436,  7. 

To  trace  these  principles  to  their  source  in  the  early  statutes  and  common 
law  of  England,  is  therefore  in  perfect  accordance  with  the  decisions  of  the 
tribunal  to  whose  revision  our  opinion  is  subject:  it  is  the  more  necessary  in 
this  case,  as  the  general  course  of  the  law  of  England,  as  to  the  transmission 
and  enjoyment  of  property,  formed  the  law  of  the  colony  at  its  first  settle- 
ment, and  continued  in  force  till  repealed  or  altered  by  colonial  authority. 
In  ascertaining  what  these  general  principles  are,  it  is  our  duty  to  adopt  the 
rules  of  construction  which  have  been  established  by  the  supreme  court,  in 
relation  to  charities,  under  the  43  Eliz.,  and  to  apply  them  to  the  laws  and 
constitution  of  this  state,  and  the  other  English  statutes,  which  are  analogous 
in  their  provisions  and  subject  matter  to  that  statute,  in  doing  which  we  shall 
start  upon  premises  which  must  lead  to  correct  results. 
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The  legislation  of  Pennsylvania  will  be  first  considered  according  to  the 
mles  of  expounding  statutes  laid  down  in  the  Baptist  Associatimi  y.  Hart^  and 
those  which  are  the  principles  of  the  common  law. 

It  is  not  to  be  denied,  that  if  any  gifts  are  enumerated  in  this  statute 
which  were  not  previously  valid,  or  for  which  no  previous  remedy  existed, 
the  statute  makes  them  valid  and  furnishes  a  remedy.  That  there  were  such 
gifts,  and  that  the  statute  has  given  them  validity,  has  been  repeatedly  de* 
termined :  the  books  are  full  of  cases  where  conveyances  to  charitable  uses 
which  were  void  by  the  statutes  of  mortmain,  or  were  in  other  respects  so 
defective,  that  on  general  principles  nothing  passed,  have  been  sustained 
under  this  statute.  If  this  statute  restores  to  its  original  capacity  a  convey- 
ance rendered  void  by  an  act  of  the  legislature,  it  will,  of  course,  operate 
with  equal  effect  on  any  legal  objection  to  the  gift  which  originates  in  any 
other  manner,  and  which  a  statute  can  remove.  The  authorities  to  this  point 
are  numerous:  4  Wheat.  31;  1  Sugd.  Pow.  267;  4  Yin.  Abr.  479,  483;  Gilb. 
Rep.  45;  IP.  Wms.  248;  3  Pet.  141;  4  Ch.  Rep.  40. 

''Statutes  providing  remedy  for  the  maintenance  of  religion,  the  advance- 
ment of  learning,  and  the  relief  of  the  poor,  shall  be  extended  according  to 
equity,  right  and  reason  in  their  favour,  and  never  against  them,''  or  be  so 
construed  as  to  permit  the  mischief  to  remain  and  suppress  the  remedy — ^the 
duty  of  judges  is  to  advance  the  remedy  and  suppress  the  mischief— to  ad- 
vance the  public  and  suppress  the  private  object.  11  Co.  Rep.  70  to  73  b.; 
Hob.  97,  157;  6  Co.  Rep.  14  b.  Statutes  authorizing  gifts  in  mortmain,  and  all 
laws  in  favour  of  public  institutions,  shall  be  favourably  and  benignly  con- 
strued. 11  Co.  Rep.  76  a.;  Hob.  122;  Co.  Litt.  99  a.;  9  Cranch  331;  3  Pet. 
140,  480;  1  Lev.  66;  Dyer  225.  So  of  charters  of  the  king  for  pious  and  cha- 
ritable works;  10  Co.  Rep.  28  a.  And  in  all  acts  for  the  confirmation  of  grants 
by  persons  having  power  over  the  land,  the  deed  shall  be  established  though 
it  wants  some  circumstance  necessary  to  give  it  effect,  according  to  its 
tenor  and  purport.     11  Co.  Rep.  78  a. 

The  statutes  of  superstition  were  intended  to  advance  and  continue  good 
and  charitable  uses,  and  affect  none  which  are  not  derived  out  of  supersti- 
tious uses,  or  to  be  distributed  by  superstitious  persons.  Moore  129,  pi.  277; 
4  Co.  Rep.  105,  11^  13,  14;  where  the  same  deed  contains  a  disposition  partly 
.  superstitious,  and  pious  and  charitable  in  other  parts,  the  latter  are  good,  if 
not  dependent  on,  and  capable  of  being  separated  from  the  former.  4  Co. 
Rep.  104  to  116,  and  case.s  cited;  Anders.  95  to  100;  Cro.  Eliz,  449;  Wing. 
Max.  497;  Co.  Litt.  342  a.  Though  hospitals  are  named  in  the  statutes, 
they^apply  only  to  such  as  are  religious  or  ecclesiastical,  or  the  funds  are  to 
be  devoted  to  purposes  of  superstition  as  specially  defined  and  plainly  pro- 
hibited: it  shall  not  be  made  superstitious  by  construction  or  intendment — ^it 
must  be  plain  and  not  imaginary,  and  no  general  words  shall  take  away  good 
and  charitable  gifts  allowed  by  parliament,  which  are  favoured  in  the  law. 
Co.  Litt.  342  a.;  Hob.  120-4;  Moore  865,  pi.  1194;  11  Co.  Rep.  70  b.,  71  a.; 
Wing.  Max.  497.  An  affirmative 'statute  does  not  take  away  a  right  existing 
by  common  law  or  custom,  as  the  statute  of  wills,  which  did  not  affect  the 
previous  right  to  devise.    Co.  Litt.  Ill  b.,  115  a.;  3  Co.  Rep.  35  a. 

A  custom  saved  and  preserved  by  a  statute  is  good  against  a  statute :  thus 
lands  can  be  held  in  mortmain  in  London  without  license,  because  there  is 
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euch  a  custom  J  Croke  Eliz.  456,  and  the  caetoma  of  London  are  saved  by  acts 
of  parliament  and  Magna  Charta.  2  Co.  Inst.  301;  4  Co.  Inst.  250,  3;  6  Day's 
Com.  Dig.  20;  Croke  Eliz.  248,  455;  W.Jones,  251,  387*  A  statute  author- 
izing an  act  to  be  done,  repeals  a  law  prohibiting  it;  otherwise  it  would  be  a 
dead  letter,  in  opposition  to  an  established  maxim  that  such  construction  shall 
be  made  of  all  acts,  ut  res  maju  vo/eo/,  quean  pereatj  and  reverse  another  un* 
questioned  one,  kgea  poBitriores  prions  eorUraria  abrogatU,  6  Pet.  299.  A  grant 
by  the  king  or  an  act  of  parliament,  is  an  authority  to  hold  the  thing  granted, 
and  operates  as  a  license  dispensing  with  the  performance  of  any  other  act 
required  by  any  law  against  which  the  king  may  grant  a  license  or  dispensa- 
tion ;  though  none  is  given  in  terms,  it  per  se  creates  an  incorporation,  confers 
succession,  and  grants  a  rent ;  so  if  done  by  a  private  person  under  the  au- 
thority of  an  act  of  parliament,  as  the  erection  of  an  hospital.  10  Co.  Rep. 
30,  25  a.;  Plowd.  502.  A  clause  of  non  obstante  sttUtUo,  is  not  necessary  to 
save  a  forfeiture  by  the  statutes  of  mortmain;  it  is  inferred  from  the  act  of 
the  king  or  the  legislature  in  order  to  give  it  effect;  8  Co.  Rep.  56:  its  only 
use  is  to  show  the  king  is  not  deceived;  4  Co.  Rep.  36  a.  Hence,  it  has  al- 
ways  been  held  that  the  statutes  did  not  apply  to  grants  made  by  the  king. 
15  Yin.  Abr.  479,  A.  2.  ^'He  shall  not  be  intended  to  be  misconusant,  and 
when  he  licenses  expressly  to  alien  to  an  abbot,  &c.,  which  is  in  mortmain, 
he  need  not  make  any  ium  obstante  of  the  statute  of  mortmain,  for  it  is  appa^ 
rent  to  be  granted  in  mortmain,''  the  license  of  the  king  or  mediate  lords 
'^  operates  to  two  intents,  as  a  dispensation  from  the  statute  of  quia  emptoresj 
and  of  mortmain,  because  their  deeds  shall  be  taken  most  strongly  against 
them,  and  the  king  shall  not  be  presumed  to  make  a  void  grant."  Co.  Litt. 
98  b.,  99  a.;  Plowd.  502;  8  Co.  Rep.  56. 

Where  land  is  held  immediately  of  the  king,  he  may  grant  a  license  to 
alien  in  mortmain;  if  held  mediately,  it  might  be  made  by  the  mesne  lord  or 
with  his  consent;  34  Ed.  I.,  ch.  3,  Eeb.  St.  71;  Ruff.  St.  155.  Sinoe  the 
7  &  8  Will.  III.  he  can  do  it  without  their  consent.  2  Day's  Com.  Dig.  298. 
As  tenures  in  chivalry  had  been  abolished  by  the  statute  12  Car.  II.  the  for- 
feiture accruing  by  alienation  in  mortmain,  accrued  only  to  the  king,  who 
may  renounce  by  his  license  a  right  conferred  on  the  crown.  Co.  Litt.  98, 
99;  Vaugh.  332. 

The  effect  of  a  license  in  mortmain  is  not  to  give  a  capacity  to  a  corpora- 
tion to  take  or  hold  in  mortmain.  Conveyances  in  mortmain  were  good  at 
common  law.  Co.  Litt.  98-9;  Vaugh.  356.  A  grant  in  frankalmoigne  placed 
the  lands  in  the  hands  of  bodies  which  never  died;  the  estate  became  dead 
as  to  the  king,  or  mesne  lords  of  whom  they  were  holden ;  yielding  neither 
escheats,  wardships,  reliefs  or  other  benefits ;  such  grants  were  always  good 
by  deeds  of  private  persons  before  the  statutes,  or  by  title  of  prescription, 
and  are  now  good  by  the  grant  of  the  king.  Litt.  i  141,  2;  Co.  Litt.  98,  9; 
Co.  Litt.  2  b.;  Terms  of  the  Law,  294;  Plowd.  293;  6  Co.  Rep.  17a.  Not- 
withstanding the  statutes,  the  estate  vests  by  the  conveyance,  7  S.  &  R. 
320;  they  are  founded  on  the  capacity  of  the  grantee  to  take,  so  that  wher- 
ever they  apply  the  conveyance  would  enable  a  corporation  to  hold  at  com- 
mon law  for  its  own  use;  for  if  the  estate  did  not  vest,  it  would  remain  in 
the  hands  of  the  grantor  or  his  heirs,  as  in  the  case  of  a  conveyance  to  super- 
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•titious  useSf  which  are  merely  void  without  inoorring  any  forfeiture,  by  the 
etatotes  of  Hen.  YIII.  and  Ed.  VI. 

The  license  therefore  is  only  an  exemption  from  the  penalty  of  the  statutes, 
€o.  Litt.  63  b.^  it  restores  an  interest;  1  Freem.  117.  It  is  an  authority 
coupled  with  an  interest,  enabling  the  grantees  to  acquire  and  enjoy  an  in- 
heritance to  their  own  use,  without  incurring  the  forfeiture,  and  by  a  renun- 
ciation of  the  rights  given  by  the  statutes,  leaves  the  estate  in  their  hands 
as  -if  they  had  never  been  passed.  2  Day's  Com.  Dig.  297,  b.  3;  F. 
N.  B.  222,  495,  500;  4  Co.  Inst.  135;  Co.  Litt.  99  a.;  Yaugh.  333,  356;  and 
operates  in  favour  of  a  society  or  body  not  incorporated  by  a  charter,  Yaugh. 
351,  2;  7  Co.  Rep.  35  b.;  which  is  conclusive  to  show  its  previous  capacity  to 
take.  All  that  can  be  required  then,  to  give  the  same  capacity  to  hold  as  to 
take,  and  make  the  right  to  enjoy  as  perfect  as  to  take  an  estate,  is  any  act 
of  the  party  to  whom  the  forfeiture  accrues,  which  is  in  terms,  or  by  its  legal 
operation,  a  renunciation  of  a  right  conferred  by  law,  which  binde  him  and 
protects  the  estate  from  the  assertion  of  his  claim  under  the  statutes;  accord- 
ing to  the  established  principle,  that  subsequent  laws  abrogate  prior  ones 
inconsistent  with  them,  without  any  repealing  clause,  and  will  produce  the 
same  effect  as  a  license  in  mortmain. 

It  is  admitted  that  the  king  is  bound  by  all  acts  of  parliament  in  which  he 
is  named,  so  that  he  can  exercise  no  power  by  statute,  prerogative  or  tenure, 
in  derogation  of  any  right  protected,  or  authority  conferred  by  the  statute: 
but,  generally  speaking,  he  is  not  bound  unless  its  provisions  extend  to  him, 
subject  to  these  exceptions ;  all  statutes  which  provide  profitable  remedy  for 
the  maintenance  of  religion,  the  advancement  of  good  literature,  and  the  re- 
lief of  the  poor,  11  Co.  Rep,  71  b.;  5  Co.  Rep.  14  a.  b.;  which  suppress  wrong 
and  provide  a  remedy  for  a  right,  2  Co.  Inst.  142,  69,  359,  681;  or  tend  to 
perform  the  will  of  a  donor  or  founder,  11  Co.  Rep.  72  a.;  5  Co.  Rep.  14,  15; 
Plowd.  246;  3  Atk.  147,  bind  the  king  though  not  named.  His  claims  to 
lands  by  escheat,  forfeiture  or  wardship,  are  subject  to  all  rights  existing 
before  they  came  to  his  hands;  the  law  gives  him  a  better  remedy,  but  no 
better  right,  than  the  subject  from  whom  the  land  came  to  his  hands,  2  Co. 
Inst.  573;  2  Yes.  Sen.  296,  7;  Hardr.  69, 469;  and  the  appropriate  courts  were 
authorized  by  the  statute  33  Hen.  YIII.  ch.  39;  Keb.  St.  555;  2  Ruff.  St.  324, 
to  decide  on  the  rights  of  a  subject,  in  a  controversy  between  him  and  the 
king,  according  to  equity  and  good  conscience,  as  between  subject  and  sub- 
ject; 7  Co.  Rep.  19  b.;  Hardr.  27,  176,  230,  502;  4  Co.  Inst.  190. 

These  are  the  principles  which  have  given  to  the  43  Eliz.  its  powerful 
effect;  though  it  contains  no  repealing  clause,  license  or  non  obstante  »tatuto, 
yet,  by  universal  consent,  it  has  been  held  to  repeal  the  statutes  of  mortmain, 
the  exception  of  corporations  in  the  statute  of  wills,  and  to  restore  the  com- 
mon law  in  all  cases  embraced  in  its  provisions,  or  which  can  be  brought 
within  them  by  the  most  liberal  and  benign  construction.  1  P.  Wms.  248; 
Pr.  Ch.  16;  Gilb.  £q.  137;  2  £q.  Cas.  Abr.  191;  3  Pet.  141. 

These  principles  are  admirably  condensed  by  the  supreme  court  in  4 
Wheat.  31,  and  are  those  by  which  we  must  consider  the  legislation  of  Penn- 
sylvania on  the  same  subjects;  we  must  hold  its  law  to  bind  the  state,  and 
to  dispense  with  the  forfeiture  accruing  to  it  by  an  alienation  in  mortmain,  if 
a  similar  law  in  England  would  bind  the  king.    The  prerogative  of  a  repub- 
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lican  state  cannot  be  deemed,  in  a  court  of  justice,  more  sacred  than  the 
jewels  of  a  crown ;  or  the  rights  of  its  citizens,  individually  or  collectively,  to 
the  enjoyment  of  property,  to  be  placed  on  a  less  permanent  foundation  than 
those  of  the  subjects  of  a  monarchy;  nor  can  corporations  be  subject  to  dis- 
abilities here  from  which  they  are  exempted  by  the  general  course  of  the 
law  of  England,  between  the  spirit  and  policy  of  which,  and  that  of  Pennsyl- 
vania, there  will  be  found  a  most  marked  difference  in  this  respect. 

In  England;  there  has  always  been  a  jealousy  of  their  rights  to  hold  pro- 
perty ;  here,  they  will  be  found  to  have  been  favoured  and  protected  by  ex- 
press provisions  in  the  constitution  and  laws,  while  there  is  an  entire  absence 
of  any  restriction  on  their  capacity  to  take  or  enjoy  estates;  there,  the  effect 
of  statutes  has  been  to  remove  disabilities  interposed  by  former  statutes, 
which  abrogated  common  law  rights;  here,  laws  have  been  passed  in  affirm- 
ance of  its  principles,  and  they  have  been  embodied  in  a  supreme  law. 
There,  courts  have  gone  to  the  extent  of  their  power,  to  rescue  charities  from 
the  intolerant  spirit  of  the  times;  here,  their  duty  is  to  further  the  benevolent 
policy  of  the  people  and  legislature  as  evidenced  in  all  their  acts. 

From  the  first  settlement  of  the  province,  we  find  that  the  uniform  tenor 
of  its  laws  has  been,  to  encourage  all  alienations  of  property,  and  to  confirm 
its  disposition,  in  every  mode  known  to  the  law.  The  act  of  1705  confirmed 
all  sales  of  land  made  under  the  laws  of  the  province,  and  declared  that  no 
deed,  grant  or  assurance  should  be  held  disfective  on  account  of  any  want  of 
form,  of  livery  of  seisin,  attornment,  misnomer  or  misrecital,  but  shall  be 
good  and  effectual.  1  Dall.  Laws,  51,  3;  1  Smith,  31.  This  law  has  always 
been  in  force.  The  act  of  1711,  confirmed  all  grants  from  the  proprietor  to 
any  person  or  persons,  bodies  politic  or  corporate,  to  hold  the  same  for  such 
estates  and  uses  as  they  had  .been  sold  or  disposed  of,  natwithstanding  any 
defects  therein,  and  shall  be  expounded  most  beneficially  for  the  grantees, 
according  to  the  words,  tenor  and  true  meaning  thereof.  1  Dall.  App.  39,  40. 
This  law  was  repealed  in  council  in  1713,  but  its  principles  have  ever  been 
respected.  The  law  of  1705  declared,  that  all  wills  whereby  any  lands 
were  devised,  should  be  good  and  available  in  law  for  granting,  conveying, 
and  assuring  the  lands  devised  and  chattels  bequeathed.  1  Dall.  53;  1  Smith 
33;  1  Dall.  App.  26,  36.  The  law  of  1742  gives  a  remedy  for  the  recovery 
''  of  any  legacy  or  bequest  of  any  sum  of  money''  to  any  person  or  persons. 
Miller's  Laws,  156;  1  Dall.  449,  631.  Neither  of  these  laws  contain  any  ex- 
ception of  corporations. 

The  rights  of  conscience  were  declared  inviolable  by  the  charter  of  privi- 
leges of  1701,  granted  by  William  Peon  to  the  people  of  the  colony:  no  per- 
son who  lived  quietly  under  the  government  and  acknowledged  one  God, 
should  be  in  any  case  molested,  or  prejudiced  in  his  estate,  because  of  his 
conscientious  persuasion;  1  Dall.  App.  8,  10;  and  liberty  of  conscience  was 
secured  by  a  law  approved  in  council.  1  Dall.  43,  4.  In  1712,  an  act  was 
passed  empowering  all  religious  societies  of  protestants  within  the  province, 
to  purchase  and  hold  lands  for  burying  grounds,  houses  of  worship,  schools 
and  hospitals;  and,  by  trustees  or  otherwise,  as  they  shall  think  fit,  to  re- 
ceive and  take  grants  and  conve3rances  for  the  same,  for  any  estate  whatever 
for  the  uses  aforesaid.  All  sales,  gifts  or  grants  to  such  societies,  or  any 
persons  in  trust  for  them,  were  ratified  and  confirmed  according  to  their 
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tenor  and  meaning^,  and  of  the  parties  concerned.  Gifts  to  the  poor  of  these 
societies,  or  for  their  use,  shall  be  employed  only  for  the  charitable  nses  for 
which  they  were  giveni  according  to  what  may  be  collected  to  be  the  true 
meaning  of  the  donors  or  grantors,  notwithstanding  any  failure  in  these  gifts, 
grants  or  bequests.  Bradford's  Laws,  160.  This  law  was  repealed  in  coun- 
cil, twice  enacted,  and  as  often  repealed.  In  1710,  the  judges  of  the  county 
court  were  made  a  court  of  equity,  authorized  to  proceed  according  to  the 
rules  and  practice  of  the  high  court  of  chancery  of  Great  Britain,  and  an  ap« 
peal  was  given  to  the  supreme  court,  with  power  to  decree  as  may  be  agree- 
able to  equity  and  justice;  Bradf.  Laws,  103,  120.  Though  this  law  was  re- 
pealed in  1713,  and  courts  of  chancery  discontinued  in  1736,  the  rules  and 
principles  of  equity  have  always  formed  part  of  the  common  law  of  the  state. 

The  sixth  article  of  the  charter  to  Penn  provided,  that  the  laws  for  regu- 
lating and  governing  property  within  the  province,  as  well  as  for  the  descent 
and  enjoyment  of  lands  and  goods  and  chattels,  should  be  and  continue  the 
same  as  they  should  be  for  the  time  being,  by  the  general  course  of  the  law 
of  £ngland,  till  the  same  should  be  altered.  1  Dall.  App.  3.  The  preamble 
to  the  act  of  1718  recites,  that  it  is  a  settled  point,  that  as  the  common  law 
is  the  birth-right  of  English  subjects,  so  it  ought  to  be  the  rule  in  British 
colonies.  But  acts  of  parliament  have  been  adjudged  not  to  extend  to  these 
plantations,  unless  they  are  particularly  named  in  such  acts;  1  Dall.  Laws, 
129,  133;  or,  as  has  often  been  declared  by  the  supreme  court  of  the  state, 
unless  they  are  convenient,  adapted  to  the  circumstances  of  the  colony,  or 
have  been  in  force  by  adoption,  usage  or  long-continued  practice,  in  courts 
of  justice.     1  Dall.  Rep.  67,  74;  3  Binn.  596-7;  1  Dall.  Laws,  722. 

After  repeated  attempts  to  pass  a  law  in  favour  of  religious  societies  which 
would  accord  with  the  spirit  of  the  colony,  one  was  finally  approved  in  coun- 
cil. The  act  of  1730-1  confirmed  all  sales,  gifts  and  grants  of  land  to  any 
persons  in  trust  for  the  use  of  any  protestant  religious  society,  for  sites  of 
churches,  houses  of  religious  worship,  schools,  almshouses  and  burying- 
grounds,  made  before  the  law;  it  also  contained  a  provision  which  made  it 
lawful  in  future,  for  any  such  society  within  the  province  to  purchase,  take, 
receive  by  gift,  grant  or  otherwise,  for  the  above  specified  uses  and  pur- 
poses, and  for  any  estate  whatsoever,  and  to  hold  the  same  for  the  said  uses 
in  fee,  provided,  that  they  should  not  take  land  for  their  maintenance  or  sup- 
port, or  for  any  other  uses  than  those  specified.     1  Dall.  Laws,  270-3. 

The  constitution  of  1776  declared,  in  the  first  section  of  the  bill  of  rights^ 
'^  That  all  men  have  an  equal  right  to  acquire,  possess  and  protect  property;'^ 
and  in  the  eighth,  ^^That  every  member  of  society  hath  a  right  to  be  pro- 
tected in  the  enjoyment  of  life,  liberty  and  property.''  2.  "  That  all  men 
have  a  natural  and  unalienable  right  to  worship  God  according  to  the  dic- 
tates of  their  own  conscience  and  understanding.'^  3.  ^'Nor  can  any  man, 
who  acknowledges  the  being  of  a  God,  be  justly  deprived  or  abridged  of  his 
civil  rights  as  a  citizen,  on  account  of  his  religious  sentiments,  or  peculiar 
mode  of  religious  worship,  and  that  no  authority  is  or  ought  to  be  vested  in 
any  power  whatever,  that  shall  in  any  case  interfere  with,  or  in  any  manner 
control  the  rights  of  conscience  in  the  free  exercise  of  religious  worship." 

In  the  frame  of  government,  §  45,  ''And  all  religious  societies  or  bodies  of 
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men,  heretofore  united  or  incorporated  for  the  adTancement  of  religion  err 
learning,  or  for  other  pious  and  charitable  purposes,  shall  be  enconraged  and 
protected  in  the  enjoyment  of  the  privileges,  immunities  and  estates  which 
they  were  accustomed  to  enjoy,  or  could  of  right  hare  enjoyed  under  the 
laws  or  former  constitution  of  the  state."  4  46.  ^'The  declaration  of  rights 
is  hereby  declared  to  be  a  part  of  the  constitution  of  ttiis  commonwealth^  and 
ought  never  to  be  violated  on  any  pretence  whatever."  1  Dall.  App.  55,  60 ; 
Convention  of  Pennsylvania,  55,  64. 

The  first  law  passed,  on  the  change  of  government,  declared  the  province 
laws  in  force  till  altered  or  repealed;  also  the  common  law,  and  such  parts 
of  the  statute  laws  of  England  as  had  been  before  in  force, — ^^And  so  much 
of  any  law  or  act  of  assembly  as  declares,  orders,  directs  or  commands  any 
matter  or  thing  repugnant  to,  or  inconsistent  with,  the  constitution,  is  hereby 
declared  not  to  be  revived,  but  shall  be  null  and  void,  and  of  no  force  or 
effect."    1  Dall.  Laws,  722. 

Tlie  constitution  of  1790,  in  art.  7,  S  I)  provides^  <<That  the  legislature 
shall,  as  soon  as  may  be,  provide  by  law  for  the  establishment  of  schools 
throughout  the  state,  in  such  manner  that  the  poor  may  be  taught  gratis." 
4  3.  "  The  arts  and  sciences  shall  be  promoted  in  one  or  more  seminaries  of 
learning."  The  44th  section  of  the  old  constitution  contained  similar  pro* 
visions,  though  not  so  full.  4  3.^^  The  rights,  privileges,  immunities  and 
estates  of  religious  societies  and  bodies  corporate,  shall  remain  as  if  the  cen- 
stitution  of  the  state  had  not  been  altered  or  amended."  The  first  three  sec- 
tions of  the  bill  of  rights  are,  in  substance,  the  same  as  in  the  old  one.  The 
third  concludes — ^'  and  that  no  preference  shall  ever  be  given  by  law  to  any 
religious  establishment  or  modes  of  worship."  4  36.  ^'  To  guard  against  the 
transgression  of  the  high  powers  which  we  have  delegated,  we  declare  that 
every  thing  in  this  article  is  excepted  out  of  the  several  powers  of  govern- 
ment, and  shall  for  ever  remain  inviolate."  In  the  first  clause  of  the  sche- 
dule it  is  ordained,  '^  That  all  laws  of  this  commonwealth  in  force  at  the 
time  of  making  the  said  alterations  and  amendments  in  the  said  constitution, 
and  not  inconsistent  therewith,  and  all  rights,  actions,  prosecutions,  claims 
and  contracts,  as  well  of  individuals  as  of  bodies  politic,  shall  continue  as  if  the 
said  alterations  and  amendments  had  not  been  made."  3  Dall.  Laws.  32,  36. 
These  provisions,  and  the  law  which  immediately  followed  the  adoption  of 
the  constitution,  are  a  direct  negative  on  the  existence  of  any  spirit  of  policy 
adverse  to  corporations. 

In  1791,  an  act  was  passed  "to  confer  on  certain  associations  of  the  citi- 
zens of  this  commonwealth,  the  powers  and  immunities  of  corporations,  or 
bodies  politic  in  law."  The  preamble  recites  the  reasons  to  be,  the  saving 
time  to  the  legislature  in  enacting  laws  to  incorporate  private  associations, 
and  the  convenience  of  individuals  desirous  of  incorporation — and  the  law 
provides:  "That  when  any  number  of  persons,  citizens  of  the  state,  are 
associated,  or  mean  to  associate  for  any  literary,  charitable  or  religious  pur- 
pose, they  are  empowered  to  obtain  a  charter  of  incorporation,  subject  only 
to  the  following  conditions.  To  state  in  writing  the  objects,  articles  and 
conditions  of  their  association,  and  if  the  attorney  general  and  the  supreme 
court  shall  certify  their  opinion  that  they  are  lawful,  the  governor  shall  order 
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it  to  be  enrolled;  and  the  persons  associated  become  an  incorporated  body  in 
law  and  in  fact;  to  have  continaance  by  their  corporate  name  and  title. 
They  are  authorized  to  execute  the  usual  corporate  powers,  and  to  make  by- 
laws and  ordinances,  provided  they  are  not  repugnant  to  the  constitution  and 
laws  of  the  United  States,  of  this  state,  or  to  the  instrument  on  which  the 
corporation  was  established.  The  corporation  and  their  successors  shall  be 
able  and  capable  in  law,  according  to  the  terms  and  conditions  of  the  instru- 
ment on  which  they  were  established,  to  take  and  hold  lands,  money,  goods 
and  chattels  given  them,  according  to  the  articles  and  by-laws,  or  the  will  of 
the  donor,  provided  the  clear  income  does  not  exceed  five  hundred  pounds 
yearly."  "  And,  whereas,  bequests  and  legacies  may  be  made  to  public  in- 
stitutions of  which  they  may  not  derive  the  benefit  intended,  from  a  want  of 
information,"  it  is  directed,  that  ^' when  a  will  is  brought  to  the  register's 
office,  to  be  recorded,  which  shall  contain  a  bequest  or  legacy  to  a  public 
incorporate  body,  he  shall  give  them  notice  within  six  months,  of  the  nature 
and  amount  of  the  legacy,  and  the  name  of  the  executor."    3  Dall.  40,  43. 

The  law  of  1818  enacts,  that  where  any  lands  are  holden  in  trust  for  any 
religious  society,  or  for  any  number  of  persons  for  the  purpose  of  public  wor- 
ship or  schools,  or  to  be  used  as  a  burying-ground,  or  for  charitable  purposes; 
or  where  any  estate  of  a  personal  nature,  is  or  may  be  vested  in  any  person 
or  persons,  to  be  applied  by  them  to  any  religious,  literary  or  charitable  use 
or  uses,  and  the  trustee  or  trustees  neglect  or  abuse  such  trust  or  trusts,  the 
supreme  court,  or  court  of  common  pleas,  on  complaint  made,  may  call  on 
the  trustees  to  answer;  and  if,  on  hearing,  the  court  are  satisfied  that  the 
trust  has  been  neglected  or  abused,  may  and  shall  remove  the  trustees,  and 
appoint  others  in  their  place,  who  shall  be  vested  with  the  rights  and  powers 
of  the  former  trustees,  and  give  such  security  as  is  required.  ^  2.  The  court 
shall  have  the  power  and  jurisdiction  of  compelling  the  trustees  to  account 
before  the  court  or  auditors.    Purd.  167;  7  Smith  43-4. 

This  law  was  followed  by  the  act  of  1825,  '^To  prevent  the  failure  of 
trusts."  The  supreme  court  is  authorized  to  grant  relief  in  equity  in  all 
cases  of  trusts,  so  far  as  regards  the  appointment  of  trustees,  either  in  con- 
sequence of  the  death,  infancy,  lunacy  or  other  inability,  or  where  a  trustee 
renounces  or  refuses  to  act,  or  one  or  more  dies,  or  becomes  non  eompoSy  and  a 
joint  action  is  requisite,  and  to  compel  a  conveyance  of  the  legal  estate,  when 
the  trust  has  expired.  On  the  application  of  any  person  interested  in  the 
execution  of  the  trust,  the  court  may  appoint  a  trustee,  having  regard  to  the 
objects  of  the  trust  as  fully  as  a  court  of  equity  can  do,  and  the  rights  of  the 
former  trustee  shall  vest  in  him;  on  the  application  of  trustees,  the  court 
may  remove  them  and  appoint  others.  The  act  of  1828  confers  the  same 
powers  on  the  courts  of  common  pleas,  district  and  circuit  courts.  Purd. 
858-60. 

From  this  summary  of  the  legislation  of  Pennsylvania,  it  appears  to  have 
partaken  of  the  spirit  of  its  successive  constitutions,  and  to  have  been  con- 
stantly progressive,  in  the  completion  and  perfection  of  the  great  system  of 
its  founder,  each  succeeding  law  being  more  liberal  in  its  principles,  and 
more  expanded  in  its  provisions.  The  principles  of  the  charter  of  Penn  con- 
tinued in  force  and  protected  all  religious  societies  in  the  enjoyment  of  their 
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rights  of  worship  and  property,  in  their  houses  of  devotion,  afler  the  repeal 
of  the  act  of  1713  by  the  council,  and  the  passage  of  the  act  of  1730,  as  before. 

In  1733-4,  Governor  Gordon  informed  the  council  that  a  house  had  been 
erected  in  Walnut  street  for  the  exercise  of  the  Roman  Catholic  religion,  in 
which  mass  was  openly  celebrated,  contrary  to  the  laws  of  England,  particu- 
larly to  the  statute  of  13  Will.  III.,  which  extended  to  the  colonies.  The 
council  were  of  a  different  opinion,  and  declared  that  the  catholics  were  pro- 
tected by  the  charter  of  privileges  and  the  law  concerning  liberty  of  con- 
science; but  they  referred  the  subject  to  the  governor,  that  he  might  consult 
his  superiors  at  home.  No  other  proceedings  however  took  place.  Gord.  216, 
'This  opinion  of  the  council  accords  with  the  declaration  of  William  Penn  to 
the  members  of  the  assembly,  in  1701,  "  That  he  had  justly  given  privileges 
the  precedency  of  property  as  the  bulwark  to  secure  the  other:"  2  Clarkson's 
Life  of  Penn,  303:  it  was  a  rule  of  property,  and  the  basis  of  the  usage  and 
common  law  of  the  state;  the  opinion  of  the  council  was  the  practical  expo- 
sition of  the  charter,  as  understood  and  acknowledged,  of  which  there  can- 
not be  a  stronger  case  than  the  one  that  occurred.  The  11  &  12  Will.  I H., 
eh.  4,  prohibited  the  celebration  of  mass  in  any  of  the  dominions  of  England, 
tinder  a  penalty  of  perpetual  imprisonment.  4  Ruff.  St.  41.  If  this  statute 
included  the  colonies,  it  was  repealed  by  the  charter;  if  it  did  not,  there  was 
no  law  professing  or  attempting  to  interfere  with  it  as  a  fundamental  law  of 
the  colony. 

The  list  of  laws  rejected  by  the  king  in  council,  shows  the  constant  strug- 
gle between  the  policy  of  the  colony  and  mother  country;  Hall  and  Sellers' 
L.  21,  57,  67,  99,  125,  193,  199,  276;  Miller's  L.  16,  74,  158;  which  ended 
only  with  the  revolution.  The  usage  continued,  in  despite  of  the  efforts  of 
the  king  and  council  to  prevent  it  from  having  the  sanction  of  a  law,  and  the 
provisions  of  the  constitution  were  as  broad  as  the  usage :  its  phraseology  is 
adapted  to  the  inconveniences  which  existed,  and  its  provisions  afford  a 
remedy  commensurate  with  the  mischief  arising  from  the  want  of  a  legal 
sanction  to  rights  indispensable  to  the  enjoyment  of  practical  liberty  of  con- 
science, as  a  bulwark  to  property. 

In  the  case  of  the  Cedar  Spring  congregation,  the  trust  did  not  depend  on 
the  enabling  provisions  of  the  statute,  but  on  the  custom  of  the  province,  as 
stated  in  Witman  v.  Lexf  Methodist  Church  v.  Remington;  6  Binn.  59,  &c. 
The  evidence  of  this  custom  appears  in  all  the  acts  for  granting  charters,  and 
in  the  law  of  1791,  in  relation  to  the  lots  held  by  the  quaker  societies  in 
Front  street,  and  at  the  corner  of  Fourth  and  Arch  streets.  3  Dall.  L.  46-7. 
The  proceeding  before  the  council  in  1734,  is  unequivocal  evidence  of  the 
claim  of  right  by  the  catholic  societies,  according  to  the  usage  under  the 
charter  of  1701;  so  that  we  have  from  the  most  authentic  sources,  full  evi- 
dence of  the  existence  of  a  custom  and  usage,  expressly  saved  and  preserved 
by  the  constitution  of  1776,  which  operates  not  only  prospectively,  but  refers 
by  express  terms  to  the  former  constitution  of  1701,  so  as  to  make  the  usage 
of  the  same  force  from  that  time,  as  it  would  have  had,  if  the  state  had  been 
then  independent  of  the  mother  country,  as  she  was  in  1776.  Being  saved 
by  the  supreme  law,  the  custom  had  the  same  force  as  the  law  itself,  and 
stood  on  the  same  basis  as  customs  saved  by  Magna  Charta,  according  to  the 
rules  of  law  before  laid  down. 
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The  constitution  of  1776,  then,  pute  the  rights  which  coald  be  enjoyed  by 
the  previous  custom  of  the  proyince,  on  the  same  footing  as  if  they  had  been 
defined  in  detail  in  the  45th  section,  and  the  present  constitution  makes  them 
perpetual.  If  any  additional  sanction  could  be  given  to  them  by  human 
authority,  it  will  be  found  in  the  first  amendment  to  the  constitution  of  the 
United  States.  ''  Congress  shall  make  no  law  respecting  an  establishment 
of  religion,  or  prohibiting  the  free  exercise  thereof."  This  extends  to  the 
judicial  as  well  as  legislative  departments  of  the  government,  and  annuls 
all  jurisdiction  over  the  subject  matter,  past  or  future;  1  Cranch  174-9; 
3  Dall.  382.  If  the  rights  of  a  religious  or  literary  society  are  derived  from 
a  contract  or  grant,  no  state  law  can  impair  their  obligation,  and  the  supreme 
court  have  placed  them  under  the  same  constitutional  protection  as  those  of 
individuals;  9  Cranch  45;  9  Wheat.  454;  8  Wheat.  480;  4  Wheat.  624. 

To  deny  to  bodies  united  without  a  charter,  any  rights  of  property  which 
could  be  enjoyed  by  a  corporate  body,  would  be  in  direct  opposition  to  both 
the  constitutions  of  the  state  and  union,  and  the  custom  of  the  province. 
'*  Incorporations  were  almost  unknown ;  yet  to  all  sorts  of  pious  and  chari- 
table associations,  in  every  part  of  the  province,  valuable  bequests  were 
made  by  those  who  were  ignorant  of  the  niceties  of  expression  necessary  to 
accomplish  the  object  at  common  law.  Nothing  was  more  frequent  than 
bequests  to  unincorporated  congregations,  without  the  intervention  of  trustees; 
and  even  when  there  was  a  corporation,  it  frequently  happened  that  the  cor- 
porate designation  was  mistaken,  or  the  trust  vaguely  defined.  Notwith- 
standing which,  the  testator's  bounty  was  uniformly  applied  to  the  object." 
Surely  a  usage  of  such  early  origin  and  extensive  application,  may  claim 
the  sanction  of  a  law,  resting,  as  it  does  on  the  basis  of  all  our  laws  of  do- 
mestic origin,  the  legislation  of  common  consent.     17  S.  &  R.  91-2. 

The  same  principle  is  adopted  in  all  governments;  a  usage  or  custom  is 
presumed  to  have  had  its  origin  in  a  law  once  in  existence,  and  lost  in  the 
lapse  of  time,  the  evidence  whereof  being  by  prescription,  that  supplies  the 
place  of  the  written  law,  which  is  taken  to  have  been  as  broad  as  the  usage. 
The  law  presumed  from  a  custom,  has  the  same  force  as  one  appearing  on 
the  rolls  of  Parliament — the  only  difference  is  in  the  mode  of  proof;  and  the 
rule  that  a  custom  shall  not  prevail  against  an  act  of  parliament,  unless  it  is 
saved  and  preserved  by  a  statute;  3  Dow  Pari.  Cas.  112;  Anstruther,  614; 
1  Dow  Pari.  Cas.  322.  The  supreme  law  of  England  and  the  states  of  this 
union,  which  have  no  written  constitutions  of  government,  is  proved  only  by 
legislative  usage,  which  is  the  evidence  of  their  constitution  and  supreme 
law;  3  Dall.  400;  2  Pet.  656-7;  6  Pet.  714-15.  On  whatever  subject  a  known 
and  recognised  usage  exists,  it  forms  the  law  of  the  case,  and  controls  all 
affirmative  statutes,  and  the  rules  of  the  common  law — as  a  general  or  local 
law,  according  to  its  nature;  6  Pet.  715,  and  cases  cited;  the  reason  is  ob- 
vious— it  is  founded  on  a  law  presumed  from  the  prescription.  This  pre- 
sumption is  not,  that  such  a  Jaw  ever,  in  fact,  existed,  but  '^  it  is  adopted  as 
a  general  principle,  to  take  the  place  of  individual  or  specific  belief;''  12  Yes. 
265-6;  10  Johns.  Rep.  380;  6  Wheat.  504. 

Though  the  party  claiming  by  prescription  produces  his  title,  and  it  is 
worth  nothing,  the  court  will  direct  the  jury  to  presume  another  grant  subse- 


366  SUPREME  COURT 

[Magill  V.  Brown.] 

qnently;  all  shall  be  presumed  to  be  done,  which  shall  make  the  ancient  ap- 
propriation good,  and  the  right  shall  be  presumed  from  the  prescription,  if  it 
could  have  had  a  legal  beginning;  Id  Co.  Rep.  5;  Cowp.  109,  110;  the  same 
rule  applies  to  the  franchises  of  a  corporation;  4  Mod.  55;  1  Saund.  345;  1 
Roll.  Abr.  512;  ''for  whateyer  may  commence  by  grant,  is  good  by  prescrip* 
tion.''  Where  possession  has  been  long  held  under  a  claim  of  right,  to  the 
•zclusive  enjoyment  of  the  lands  of  the  crown,  a  patent,  charter,  or  grant  of 
the  king  will  be  presumed;  1  Dow  P.  C.  322;  the  same  rule  is  applied  in 
this  country,  (14  Mass.  534,)  though  the  possession  was  taken  and  held  under 
a  defective  title;  4  Pet.  506,  507;  5  Pet.  439,  440.  The  principle  has  been 
applied  in  Pennsylvania  to  a  religious  society,  which  had  been  long  in  pos- 
session of  a  piece  of  ground,  on  which  they  had  erected  a  church,  used  it  for 
public  worship,  and  occupied  an  adjoining  piece  for  a  burial  ground,  and 
another  piece  for  the  free  passage  of  the  congregation,  and  the  accommoda- 
tion of  horses  and  carriages,  according  to  what  the  supreme  court  declared 
the  common  usage.  This  possession  was  held  to  be  sufficient  to  enable  the 
society  'Mo  recover  in  ejectment,  and  snfficient  for  a  presumption,  that  the 
commonwealth  had  granted  the  land  to  the  predecessors  of  the  plaintiflTs,  or 
made  a  promise  of  a  grant  which  would  establish  a  right  of  pre-emption ;" 
Mather  v.  The  Ministers  of  the  Trinity  Church  and  others,  3  S.  &  R.  510,  511. 

Either  presumption  is  sufficient  for  all  the  purposes  of  this  case;  the  only 
difference  between  a  grant  and  a  pre-emption  is,  the  payment  of  the  purchase 
money,  which  must  precede  the  formal  consummation  by  patent;  but  when 
paid,  the  right  to  a  patent,  and  the  enjoyment  of  the  estate  against  the  com- 
monwealth, is  complete.  We  may  now  assume  these  principles  to  be  settled, 
that  usage  and  customs  have  the  force  of  laws — that  those  which  are  saved 
and  preserved  by  the  constitution  of  this  state,  are  its  supreme  law— and  that 
rights  declared  in  the  constitution,  or  which  have  been,  or  could  be  enjoyed 
according  to  customs  or  usage,  saved  and  preserved,  neither  depend  on 
legislative  discretion,  nor  can  be  impaired,  much  less  forfeited,  by  legislative 
power.  It  follows,  that  no  charter  can  be  requisite  to  give  a  capacity  already 
existing  by  usage,  or  asserted  in  the  bill  of  rights  or  constitution, era  dispen- 
Bation  from  a  forfeiture,  which  no  law  was  competent  to  enforce  or  prescribe. 
Hence,  the  course  of  the  legislature  has  been,  in  granting  special  acts  of  in- 
corporation to  religious,  literary  and  charitable  societies,  strictly  in  the  spirit 
of  the  constitution,  to  superadd  to  their  constitutional  rights,  the  privileges, 
franchises  and  immunities  of  corporations,  to  confer  the  powers  of  corporate 
bodies,  "to  further  their  objects  and  charitable  designs,''  to  pot  all  religious 
societies  on  the  same  footing,  as  to  the  encouragement  and  protection  afforded 
by  the  constitution ;  Bradf.  L.  11, 23, 52, 89;  Laws  of  1790,  p.  285;  by  imparting 
to  them  such  powers,  as  would  enable  them  to  manage  their  corporate  con- 
cerns, and  enjoy  their  corporate  property  by  their  own  by-laws  and  officers, 
and  to  assert  their  rights  in  their  corporate  capacity;  not  to  give  the  capacity 
to  take  property,  nor  to  release  it  from  the  forfeiture  of  mortmain.  Charters 
were  given  to  catholic  societies,  "  to  enable  them  to  manage  the  temporalities 
of  the  church,  as  fully  as  any  other  religious  society  could  do;''  Laws  of 
1789,  pp.  456,  532;  9  C  ranch  49, 326-7.  A  lottery  was  granted  for  the  benefit 
of  the  Hebrew  congregation,  in  order  to  save  their  property  from  sale  by  exe- 
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cation,— the  preamble  contained  this  recital — ''And  whereas,  it  is  jast  and 
proper  that  all  religions  societies  should  be  protected,  so  far  as  is  consistent 
with  the  principles  of  the  const itation;''  Laws  of  1790,  p.  310;  8  Dall.  L.  817. 

In  most  of  the  laws  granting  charters,  there  is  a  recital  to  this  effect,  "  that 
it  is  jast  and  right,  agreeably  to  the  true  spirit  of  the  constitution,  that  the 
prayer  be  granted ;"  or,  "  that  this  house  is  disposed  to  exercise  their  powers 
for  the  encouragement  of  all  pious  and  charitable  uses ;''  Bradf.  L.  37,  223, 407 ; 
Laws  of  1789,  pp.  189, 198, 326, 285.  They  are  retrospective  to  the  property  held 
by  the  society,  before  the  incorporation,  in  some  cases  by  deeds  in  trust  for 
their  use,  in  others,  to  the  society  by  their  name  of  association  only,  of  which 
there  are  more  than  thirty  instances  in  Bradford's  laws,  which  fully  esta- 
blish the  fact  of  the  universal  usage  throughout  the  state,  for  all  religious  so- 
cieties to  enjoy  estates  without  actual  incorporation. 

What  expresses  the  sense  of  the  legislature  most  unequivocally  is,  the  law 
of  1789,  which,  after  reciting  the  45th  section  of  the  constitution,  declared  so 
much  of  the  law  of  1779,  relating  to  the  college  and  charitable  school  of 
Philadelphia,  as  was  repugnant  to  the  charter  from  the  proprietor,  to  be  void, 
on  the  ground,  '^  that  the  charter  gave  them  rights  which  were  entitled  to 
encouragement  and  protection  in  the  free  enjoyment  and  exercise  thereof,  in 
conformity  to  the  will  of  the  donor,  in  the  same  manner  as  it  could  have  of 
right  occupied  and  enjoyed  the  same  under  the  former  laws  and  constitution, '- 
and  that  the  law  was  "repugnant  to  justice,  a  violation  of  the  constitution, 
and  dangerous  in  its  precedent  to  all  incorporated  bodies,  and  the  rights  and 
franchises  thereof;''  2  Dall.  L.  650, 651. 

When  such  is  the  effect  of  the  constitution,  it  certainly  could  not  be  the 
law  of  the  state,  that  bodies  united  or  incorporated,  needed  any  other  pro- 
tection for  their  rights,  privileges  or  estates.  They  could  be  submitted  to 
no  other  test  than  usage;  and  though  the  legislature  could  not  be  coerced  to 
grant  an  incorporation,  they  could  not  infringe  any  right  which  could  be  en- 
joyed under  the  constitution.  They  might  refuse  them  the  franchises  neces- 
sary to  transmit  property  by  mere  succession,  and  to  govern  the  society  by 
corporate  officers  and  by-laws;  but  as  ail  the  individual  members  were  ca- 
pable in  law  of  acquiring  it,  no  power  could  take  it, from  them* 

The  inhabitants  of  a  town  may  take  in  succession  by  a  grant  to  their  sin- 
gular heirs,  a  private  person  may  build  and  endow  a  house  for  a  school,  an 
hospital,  a  church,  or  abiding  houses  for  the  poor,  without  incorporation;  but 
he  could  not,  by  his  own  grant,  give  it  the  corporate  franchise  of  succession ; 
10  Co.  Rep.  26,  27;  2  Co.  Inst.  203;  9  Cranch  329.  The  rule  of  the  common 
law  is  recognised  and  well  illustrated  in  the  preamble  to  the  39  Eliz.  ch.  5, 
for  the  erection  of  hospitals,  &c.,  by  private  persons, — the  reason  for  which  is 
declared  to  be,  "  understanding  and  finding  that  such  good  law  has  not  taken 
such  good  effect  as  was  intended,  by  reason  that  no  person  can  erect  or  incor- 
porate any  hospital,"  &c.,  "but  her  majesty,  or  by  her  highness'  special 
license,  by  letters  patent  in  that  behalf  to  be  obtained."  The  act  then  au- 
thorized the  creation  of  incorporations  by  the  deed  of  the  founder  enrolled  in 
chancery,  without  any  act  of  the  crown,  with  full  corporate  powers  and  fran- 
chises, and  to  make  any  by-laws  not  repugnant  to  the  laws  of  the  kingdom. 
Keb.  St.  921 ;  2  Ruff.  St.  697,  688.    This  statute  was  evidently  the  pattern 
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for  the  act  of  1791,  as  appears  by  the  title,  the  preamble,  and  the  enaotiBg 
clauses.  Neither  oontain  any  restrictions  on  any  nnincorporated  societies  or 
bodies:  their  prorisions  are  remedial,  in  order  to  facilitate  the  enjoyment  of 
charitable  donations,  and  the  furtherance  of  charitable  objects,  by  corporate 
franchises ;  to  enable  an  individual  to  do  what  he  conld  not  do  withoat  m 
law  ] — ^to  give  a  private  deed  the  effect  of  a  public  grant,  in  order  to  completa 
the  pious  and  charitable  work  by  the  charter  of  the  donor  or  founder,  without 
a  special  application  to  the  crown  or  assembly;  10  Co.  Rep.  25-34 ;  9  Cran<^, 
49.  Both  laws  are  founded  on  an  existing  right  to  make  the  donation;  and 
if  the  right  of  property  had  not  been  understood  to  have  been  fixed  and  settled, 
the  legislature  would  n^ver  have  interfered  to  secure  its  enjoyment  in  perpe- 
tuity by  succession,  as  a  continuing  corporate  franchise  with  no  other  limi- 
tation to  the  power  of  making  by-laws,  than  the  laws  of  the  land,  the  will  of 
the  donor  or  founder,  and  the  articles  of  association;  placing  the  incorporation 
on  the  authority  of  parliament,  in  £ngland,  and  in  this  state  making  it  a  con- 
tract or  legislative  grant,  the  obligation  of  which  cannot  be  impaired  by  the 
state. 

All  the  analogous  legislation  of  England  is  bottomed  on  the  right  of  private 
persons,  singly  or  associated,  to  take  and  hold  estates  of  inheritance  by  apt 
words  of  grant  to  themselves  and  their  heirs,  which  is  a  common  law  right  of 
all  subjects  who  are  under  no  legal  incapacity.  In  this  respect  the  law  of 
both  countries  is  the  same;  the  only  difference  between  them  consists  in 
two  particulars: — 1.  In  England,  those  persons  who  have  devoted  themselves 
to  religion,  withdrawn  from'tiie  world,  and  entered  into  holy  orders,  are  not 
deemed  in  law  to  have  any  civil  existence  until  they  have  acquired  the  ca- 
pacity of  natural  persons  by  the  removal  of  the  disabilities  arising  from  their 
profession  and  the  restoration  of  their  original  right.  In  this  state,  there  is  no 
such  disability;  the  bill  of  rights  declares  it  to  be  the  natural  and  inherent 
right  of  all  men  to  acquire,  possess  and  enjoy  property,  and  the  constitution 
protects  all  members  of  society  in  their  persons  and  estates;  no  common  law 
disability,  therefore,  can  obstruct  the  vesting  of  a  constitutional  right,  and  as 
no  law  can  take  it  away,  no  charter  is  necessary  to  confer  it,  or  to  restore  what 
has  not  been  relinquished  or  lost.  2.  In  England,  there  are  statutory  disabi- 
lities on  corporations,  whereby  they  are  less  favoured  than  individuals  or 
bodies  not  incorporated;  but,  in  this  state,  they  are  subject  to  no  restraints, 
and  in  the  constitution  are  placed  on  the  same  footing  of  protection  as  private 
persons  or  bodies  united  without  a  charter— there  is  of  course  no  necessity  of 
any  law  to  repeal  a  statutory  disability,  or  of  a  license  by  any  subordinate 
authority,  to  perfect  a  right  conferred  by  a  supreme  law.  If  an  act  of  par- 
liament had  contained  the  same  provisions  as  the  constitution  of  this  state^ 
and  the  statute  of  34  &  35  Hen.  VIII.  had  contained  no  exception  for  copora- 
tions,  there  could  have  been  no  doubt  that  any  religious  society  could  have 
taken  an  estate  in  fee  without  a  charter,  and  enjoyed  it  in  mortmain  without 
a  license.  There  can  be  no  clearer  evidence  of  the  common  law  right,  than 
the  enaction  of  statutes  to  take  it  away,  nor  is  any  rule  better  established, 
than  that  an  exception  of  a  particular  case  is  an  admission  that  the  case  would 
have  been  embraced  in  the  law  or  constitution,  if  no  exception  had  been  made. 
9  Wheat.  207;  12  Wheat.  436-8. 
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The  application  of  this  rule  to  the  juriBprudence  of  this  Btate  will  famish 
a  solatioQ  of  all  the  difficalties  which  have  attended  the  investigation  of  the 
law  of  charities,  and  lead  to  results  which  cannot  be  erroneous.  The  reason 
of  the  law  is  the  law  itself,  and  we  have  only  to  look  to  the  reasons  which 
call  for  an  incorporation  in  England,  for  the  want  of  an  act  of  parliament  re- 
moving the  disabilities  of  religious  persons,  and  to  bear  in  miud  that  the  ef« 
feet  of  the  constitution  must  necessarily  be  that  here  ecclesiastics  or  persons 
in  holy  orders  have  a  capacity  to  purchase,  which  is  denied  to  them  by  the 
policy  of  the  common  law.  Hence  arises  the  necessity  of  an  incorporation 
by  charter  or  prescription,  to  give  them  the  capacity  of  Natural  persons,  by 
removing  the  disability  arising  from  their  being  professed  men  of  religion, 
as  monks,'  friars  and  canons,  who  are  deemed  dead  persons  in  law;  but  when 
one  of  them  becomes  a  bishop,  an  abbot,  &c.,  he  is  the  head  or  sovereign  of 
the  house,  having  a  secular  capacity  to  purchase  and  hold  land,  through  whom 
the  monks  or  the  convent  become  as  natural  persons,  and  remain  so  while 
there  is  a  sovereign  or  head.  A  grant  to  an  abbot  and  his  monks,  or  to  the 
abbot  and  convent,  is  good,  and  vests  the  title  in  perpetuity ;  if  the  grant  is 
made  while  there  is  a  vacancy  in  the  head  or  sovereignty,  the  fee  remains  in 
abeyance,  but  vests  whenever  the  vacancy  is  filled.  Perk.  H  3,  51,  55;  Litt. 
ii  443,  655;  Co.  Litt.  363,  346  b;  9  Cranch  47,  329 ;  2  Pet.  680.  The  reason 
why  a  grant  to  monks  or  to  a  convent,  who  have  never  had  a  head  or  sove- 
reign by  charter  or  prescription,  is  bad,  is,  "that  when  a  man  taketh  lands  or 
tenements  by  purchase  he  ought  to  be  of  ability  to  take  the  same  when  it 
falleth  to  him  by  purchase;"  Perk,  i  505:  monks  have  not  this  capacity, 
because  they  are  all  dead  persons  in  law ;  but  the  abbot,  who  is  the  sovereign, 
&o.,  and  this  by  reason  of  the  sovereignty,  for  otherwise  be  should  be  but  as 
one  of  the  other  monks  of  the  convent;  Litt.  i  655;  Co.  Litt.  345  b.;  and  the 
grant  cannot  take  effect,  though  a  corporation  was  made  afterwards;  2  Co. 
Rep.  51  b.;  Hob.  33;  8  Yin.  Abr.  56,  H.;  Perk.  \  3-4;  Co.  Litt.  2  a.,  3  a. 

The  reason  of  this  rule  shows  that  it  is  confined  to  grants  to  persons  who 
have  no  personal  capacity  or  civil  existence;  it  cannot  apply  to  natural  per^ 
sons,  who  have  a  common  law  right,  guarantied  in  thi?  state,  and  declared 
inviolable,  as  to  whom  a  charter  could  have  no  effect  except  to  confer  some 
corporate  franchise  which  was  not  of  right  by  law.  There  is  no  rule  of  the 
English  law  which  requires  a  charter  to  enable  a  society  or  body  of  capable 
persons  to  take  and  hold  property  in  fee  by  proper  and  apt  words  of  inherit- 
ance ;  any  opinion  to  the  contrary  must  be  founded  on  the  misapplication  of 
the  foregoing  rule,  as  is  evident  from  the  cases  referred  to  by  the  counsel  in 
the  argument  of  the  case  in  4  Wheat.  1 ;  and  in  not  discriminating  between 
the  right  of  holding  an  estate  of  inheritance  with  and  without  proper  words 
to  convey  it,  and  between  the  effect  of  a  deed,  which  transmits  from  ancestor 
to  heir,  or  a  charter  which  passes  it  from  predecessor  to  successor.  A  grant 
to  the  commonalty,  parishioners,  inhabitants  or  good  men  of  a  place,  (Co.  Litt. 
3  a.,)  the  commoners  of  a  waste,  (Sheph.  Touch.  936-7,)  the  people  of  the 
county  of  C,  or  to  associates,  being  a  settlement  of  Friends  at  S.,  does  not 
enable  them  to  hold  an  inheritable  estate  without  a  charter;  (Perk.  4  510,)  if 
they  could  take  any  estate  or  privilege  it  would  be  only  for  the  lives  of  the 
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then  existing  inhabitants,  (2  Johns.  Cas.  323;  9  Johns.  Rep.  75.)  as  in  case  of 
a  grant  to  a  single  person,  omitting  '^  and  his  heirs."  They  are  capable  of 
taking  the  fee  by  proper  words  of  grant  to  themselves  and  their  heirs,  or  to 
another  in  trust  for  their  use ;  (8  Johns.  Rep.  388 ;  Sheph.  Touch.  337;)  but  sooie 
person  or  body  politic,  must  be  named  who  can  take  by  force  of  the  grant  aa 
a  mayor  and  coromonaltyi  ( Perk,  i  64,)  or  the  church- wardens  of  such  a  church, 
(Perk,  i  55.)  in  ancient  time,  (Co.  Litt,3  a.,)  and  now  by  custom.  Croke  Eliz. 
145,  179.  The  parishioners,  inhabitants  or  good  men  of  Dale  are  capable  to 
purchase  goods  by  such  name,  (Co.  Lilt.  3  a. ;)  the  only  reason  why  they  can- 
not purchase  in  fee^y  that  name  is  that  they  are  not  a  permanent,  (Hob.  86) 
oontinuing  body  having  succession;  any  estate  conveyed  to  them  in  fee,  must 
descend  to  their  singular  heirs,  unless  they  have  by  charter  or  prescription 
the  franchise  of  a  body  politic,  which  is  the  only  thing  required  to  enable 
them  to  hold  in  perpetuity  by  succession. 

These  considerations  lead  to  the  object  and  effect  of  an  incorporation  in 
England,  first,  to  give  to  ecclesiastical  persons  the  same  civil  capacity  to  pur- 
chase as  other  natural  persons  have  by  right ;  and,  secondly,  to  confer  the  fran- 
chise of  succession.  In  this  state,  the  first  object  is  effected  by  the  constitu- 
tion, and  the  incorporation  is  necessary  only  for  the  second;  the  only  difficulty 
then  is  to  distinguish  between  the  natural  rights  of  all  the  members  of  the 
society  which  constitutes  the  state  a  body  politic,  and  those  which  are  con- 
ferred by  charter  or  law  on  a  body  of  men  who  are  the  members  of  a  society 
united  for  particular  purposes.  The  common  law  requires  no  charter  to 
enable  a  body  of  men  in  any  place  to  purchase  chattels  or  receive  donations 
of  money,  a  chattel  interest,  or  an  estate  for  the  lives  of  the  grantees,  in  land, 
by  their  name,  as  a  body,  without  other  words;  if  one  is  necessary,  it  can  be 
only  to  give  them  some  privilege,  immunity  or  exemption  from  the  rigour  of 
the  common  law,  so  as  to  make  them  as  a  natural  person  capable  of  enjoying 
an  estate  in  fee  without  words  of  inheritance. 

A  corporation  is  a  permanent  thing,  that  may  have  succession,  an  assembly 
of  many  into  one  body,  (Terms  of  Law,  123,)  an  artificial  body  constituted  of 
several  members,  united  by  its  franchises  and  liberties,  which  form  its  liga- 
ments and  are  its  frame  and  essence,  (Lilly's  Pr.  Reg.  459,)  which  never  dies, 
and  exists  only  in  its  political  capacity,  (1  BI.  Com.  468-70,)  which  unites  and 
knits  them  together  as  a  natural  person,  (lb.  272;)  or  a  person  who  is  made 
by  policy  and  fiction  of  law,  a  body  politic,  with  the  capacity  of  succession 
in  perpetuity,  but  which  exists  in  both  a  natural  and  political  capacity; 
Wood.  Inst.  109;  1  Bl.  Com.  468-70.  The  corporation  aggregate  which 
never  dies  and  can  take  only  in  one  capacity,  holds  in  perpetuity  by  a  grant 
to  itself  without  words  of  succession ;  but  a  corporation  sole  existing  in  both 
capacities,  takes  only  for  life,  unless  the  word  successors  is  added,  so  as  to 
denote  the  intention  to  convey  to  him  in  his  politic  capacity  of  succession; 
Co.  Litt.  8,  9,  94  a.,  96  b.,  250;  Perk.  \  240;  Plowd.  496;  Wood  Inst.  Ill; 
Terms  of  Law,  124;  Croke  Jac.  532.  Succession  is  a  corporate  franchise, 
by  which  property  passes  from  predecessor  to  successor,  as  it  does  from  an- 
cestor to  heir,  by  inheritance;  Terms  of  Law,  123;  4  Co.  Rep.  65  a.;  succes- 
sion is  not  a  word  of  inheritance ;  a  grant  to  a  private  person  and  his  succes- 
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sorS;  carries  only  a  life  estate ;  succession  must  be  granted  by  a  charter  from 
the  crown,  or  a  law  making  the  grantees  a  corporation,  so  that  their  rights 
devolve  on  their  successors  by  virtue  of  the  franchise. 

The  object  and  effect  of  the  incorporation  is  to  create  the  artificial  person 
with  the  same  capacity  as  the  natural  person;  whenever  it  exists  as  a  per- 
petual body,  in  the  exercise  of  this  franchise,  its  uninterrupted  enjoyment  is 
evidence  of  a  charter  presumed  to  be  lost,  and  it  is  a  corporation  in  fact  and 
in  law;  Perk.  §  34;  Co.  Litt.  132  b.j  3  Day's  Com.  Dig.  300;  1  Saund.  345; 
1  Mod.  55.  The  word  successors  is  not  in  all  cases  indispensable  to  vest  an 
interest  by  a  grant  or  an  obligation  in  the  successor  of  a  sole  corporation ;  as 
where  a  grant  is  made  to  an  abbot  and  his  convent,  to  hold  in  frankalmoigne, 
the  tenure  imports  succession,  and  as  the  celebration  of  divine  service,  and 
free  alms  are  continuing  objects,  the  estate  is  in  perpetuity,  as  in  case  of  a 
gift  in  frank  marriage;  Litt.  4  133;  Co.  Litt.  93  b.,94  a.;  S.  P.  3  Pet.  146-7. 
So  where,  by  a  local  custom,  the  right  passes  to  the  successor,  though  not 
named,  as  the  chamberlains  of  London;  Terms  of  Law,  124;  1  Lilly  Pr.  Reg. 
383-4;  4  Co.  Rep.  65  a.;  Croke  Eliz.  464,  682;  Hob.  247;  5  Day's  Com. 
Dig.  17;  so,  of  church-wardens  who  are  a  corporation  by  prescription  through- 
•at  the  kingdom,  with  capacity  to  take  and  hold  money  and  chattels  for  the 
church,  but  not  lands,  yet  they  may  hold  lands  by  special  custom  in  succes- 
sion as  a  corporation;  March,  67,  pi.  104;  Croke  Eliz.  145,  179;  Croke  Jac. 
63-3;  Croke  Car.  455;  9  Cranch  45,  53,  328;  17  S.  &  R.  92. 

Neither  are  any  particular  words  necessary  to  create  the  corporation ;  a 
public  grant  of  corporate  privileges  is,  per  «e,  an  incorporation  to  give  the  ca- 
pacity of  enjoyment  according  to  the  grant ;  as  to  the  inhabitants  of  a  town, 
to  have  guildam  mercatoriam,  which  unites  them  by  the  franchise,  and  makes 
them  as  a  natural  person  for  the  purpose;  10  Co.  Rep.  30a.;  1  Roll.  Abr.  513; 
1  Bl.  Com.  474.  And  as  the  only  thing  for  which  a  charter  is  necessary  is, 
to  grant  the  franchise  of  succession,  its  actual  enjoyment  and  exercise  is,  per 
f«,  evidence  that  it  was  by  lawful  and  competent  authority;  1  Bac.  Abr.  500; 
10  Co.  Rep.  28  a.;  1  Bl.  Com.  475-9;  1  Lill.  Pr.  Reg.  459.  London  itself  is 
only  a  corporation  by  prescription;  5  Day's  Com.  Dig.  17,  H. 

If  then  the  religious,  literary  and  charitable  societies  which  have  existed 
in  this  state  had  no  other  foundation  for  their  rights  of  property,  than  the 
principles  of  the  common  law  and  long  usage,  they  could  not  be  disturbed 
for  want  of  an  actual  incorporation  by  charter  or  law;  and  when  we  add  to 
these  rights,  those  expressly  secured  to  them  by  the  constitutions  of  the  state 
and  union,  we  cannot  doubt  that  they  are  as  inviolable  as  a  charter  could 
make  them.  To  decide  that  one  was  necessary  to  enable  a  religious  society 
to  enjoy  the  sites  and  buildings  for  worship,  for  charity,  for  education  and  se- 
pulture, and  funds  for  the  maintenance  and  support  of  poor,  would  be  a  de- 
claration that  the  rights  of  conscience  and  worship  could  be  made  dependent 
On  the  discretion  of  the  legislature.  And,  if  a  charter  could  be  withheld  from 
any  society,  united  for  religions  purposes,  so  as  to  impair  their  rights  of  pro- 
perty, then  a  preference  could  be  given  to  modes  of  worship;  there  would 
be  a  virtual  prohibition  of  the  free  exercise  of  religion,  and  the  sect  favoured 
by  the  legislature,  would  be,  in  substance,  a  religious  establishment. 
'  Connecting  with  the  whole  course  of  the  legislation  of  Pennsylvania,  the 
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well  known  fact  which  appears  in  the  record  in  this  cause,  that  the  societies 
of  Qaakers  have  never  been  incorporated,  it  is  not  credible,  that  their  right 
to  hold  their  places  of  worship  and  charity,  and  to  enjoy  donations  of  laod 
and  money,  is  a  mere  shadow,  without  a  charter  in  fact.  In  our  opinion,  they 
have  had  from  1701,  and  yet  have,  a  charter  more  firm  than  any  patent  or 
law  can  create,  the  great  charter  of  Penn,  which  was  the  basis  of  the  usage 
and  custom  of  the  province,  and  by  its  incorporation  into  the  supreme  law  of 
the  state,  is  the  rule  and  standard  of  right  by  which  our  judgment  must  be 
guided.  The  law  of  1777  repeals  all  laws  inconsistent  with  its  provibions, 
whether  those  of  the  mother  country  or  the  colony;  and  declares  that  laws 
not  inconsistent  with  it  shall  remain  in  force,  as  well  as  such  statutes  and 
common  law  in  England  as  have  been  heretofore  adopted.  The  laws  of  1705 
in  relation  to  deeds  and  wills,  which  have  no  exception  of  corporations,  the 
law  of  1730-1,  which  actually  amortises  the  sites  of  houses  of  worship  and 
burial  grounds,  then  in  possession  of  religious  societies,  devoted  or  erected 
for  the  purposes  of  religion  or  charity,  was  also  a  direct  license  to  all  pro- 
testant  religious  societies  to  take  and  hold  in  mortmain  by  future  grants  and 
gifts.  The  law  of  usage  which,  being  saved  by  the  constitution,  became  a 
supreme  law,  gave  the  same  right  to  all  societies  united  or  incorporated  for 
these  purposes,  whether  protestant  or  not.  As  the  custom  of  the  province 
was  in  accordance  with  the  rejected  laws  of  1710,  in  relation  to  the  powers 
and  duties  of  courts  of  equity,  to  the  law  of  1711,  for  the  confirmation  of  public 
grants,  and  of  1712,  in  relation  to  religious  societies,  and  the  various  acts  con- 
cerning liberty  of  conscience  and  the  privileges  of  freemen,  and  as  this 
custom  is  the  law  of  the  state,  according  to  which,  lands  have  been  held  la 
mortmain  from  its  first  settlement,  we  are  bound  to  give  it  the  same  efifect  as 
is  given  to  the  custona  of  London,  by  all  the  rules  and  principles  of  law  in 
relation  to  the  construction  of  statutes. 

We  must  apply  those  which  have  been  adopted  on  the  43  Eliz.,  as  laid 
down  by  the  supreme  court,  to  the  constitution  and  laws  of  the  state,  and 
construe  (hem  most  favourably  and  benignly,  for  the  promotion  of  all  objects 
connected  with  the  maintenance  of  religion,  the  advancement  of  learning, 
the  relief  of  the  poor,  and  public  utility ;  so  that  the  rights,  privileges,  im- 
munities and  estates  thus  guarantied,  shall  be  enjoyed  unimpaired  here,  at 
least  as  far  as  they  are  in  England,  by  this  statute.  No  one  can  compare  its 
provisions  with  the  legislation  of  the  state,  and  hesitate,  for  a  moment,  in 
saying,  that  they  fall  far  short  of  the  protection  given  by  our  own  laws  to  do- 
nations for  pious  and  charitable  uses.  If  the  43  Eliz.  has  by  universal  con* 
sent  been  considered  as  joro  tarUo  a  repeal  of  the  statutes  of  mortmain,  of  su- 
perstitious uses,  and  restraints  on  corporations  by  the  statutes  of  wills,  they 
cannot  be  in  force  in  this  state,  unless  we  reverse  the  whole  course  of  the 
law,  in  the  exposition  of  statutes,  by  construing  them  liberally  in  favour  of 
forfeitures,  and  strictly  against  charities,  so  as  to  abrogate  common  law  rights 
by  equity,  and  defeat  the  remedy  provided  by  statutes  for  their  protection. 

It  must  be  remembered,  that  these  are  mere  statutes  of  policy  in  contraven- 
tion of  the  common  law.  The  old  statutes  of  mortmain  were  passed  to  pre- 
vent the  king  and  mesne  lords  from  being  deprived  of  their  seignoral  and 
feudal  rights  accruing  by  prerogative  and  tenure.    The  statutes  of  Hen.  YIIL 
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and  Edw.  YI.  were  aimed  avowedly  against  the  rights  of  the  catholic  religion. 
Its  suppression  being  their  great  object,  donations  for  its  support  were  de- 
clared <'  to  be  superstitious  uses,  mala  in  se,  and  destructive  to  our  constitution 
and  government  under  the  protestant  religion;  therefore  the  law  prohibits 
them,  but  it  is  not  so  with  charities,  which  have  always  been  favoured." 
The  true  foundation  of  the  statute  of  mortmain  of  9  Geo.  II.  was,  that 
enough  of  lands  had  got  into  the  hands  of  corporations  that  were  indissolu- 
ble ;  and  even  now  charities  may  be  established  in  the  lifetime  of  a  person, 
but  shall  not  be  done  in  his  last  moments;  3  Atk.  148,  by  Lord  Hardwick. 
The  history  of  the  times  gives  another  reason  for  this  statute:  it  was  passed 
in  the  session  of  1735-6,  during  a  period  of  high  excitement  against  the 
catholics,  and  when  the  church  was  deemed  to  be  in  such  danger  that  a  l}ill 
for  the  relief  of  the  Quakers  from  severe  disabilities  was  thrown  out  in  the 
house  of  lords  after  passing  the  commons;  5  Hume  617-18;  3  Rapin  225-6. 

It  is  not  congenial  to  the  policy  of  this  state  to  incorporate  such  principles 
into  its  system,  nor  would  it  be  creditable  to  the  character  of  its  legislation, 
to  expound  it  unfavourably  to  those  rights  and  institutions  which  were 
favoured,  protected  and  spared  by  the  laws  of  a  king  who  spared  little 
besides.  If  any  statutes  were  suited  to  the  policy  of  the  state,  they  are  the 
43  Eliz.,  and  the  7  &  8  Will.  III.  ch.  37,  an  act  for  the  encouragement  of 
charitable  gifts  and  dispositions,  which  in  favour  of  learning,  charity  and 
other  good  and  public  uses,  authorized  the  king  to  grant  licenses  to  any 
person  or  persons,  bodies  politic  or  corporate,  their  heirs  and  successors,  to 
purchase  and  alien  land,  in  mortmain,  in  perpetuity  or  otherwise,  without 
being  subject  to  forfeiture;  3  Ruff.  636.  It  may  well  be  presumed,  that  the 
emigrants  from  England  brought  with  them  these  principles  for  adoption,  and 
engrafted  them  into  their  system  of  religious  toleration  and  charities;  bnt 
that  they  ever  adopted  any  law  which  created  a  forfeiture  for  an  alienation  of 
property  to  any  religious,  literary  or  charitable  society  or  corporation,  or  pro- 
hibited donations  for  the  uses  of  worship,  according  to  the  ritual  of  the 
catholic  church,  is  utterly  inconsistent  with  the  established  usage,  and  every 
Jaw  of  the  state  or  colony  from  the  earliest  to  the  present  time. 

The  law  must  be  settled  beyond  all  doubt  before  we  can  feel  justified  in 
deciding,  that  the  rights  of  religious  societies,  and  of  charitable  and  literary 
institutions  in  Pennsylvania,  are  less  firmly  established  than  they  M'ere  in 
the  mother  country. 

As  to  the  statutes  of  superstitious  uses,  it  suffices  to  say,  that  where  there 
can  be  no  religious  establishment,  no  restraint  on  the  free  exercise  of  religion, 
and  no  preference  of  modes  of  worship,  the  celebration  of  divine  service  ac- 
cording to  the  rites  of  any  church  or  society  worshipping  the  supreme  Being, 
cannot  be  deemed  unlawful  or  superstitious;  nor  can  an  actual  incorporation 
or  express  license  be  necessary  to  give  to  any  society  or  body  of  men,  the 
capacity  of  enjoying  any  right  in  accordance  with  a  custom  or  usage,  incor- 
porated into  the  constitution,  in  order  to  save  a  forfeiture,  by  an  alienation  in 
mortmain,  where  none  is  in  a  like  case  imposed  by  the  law  of  England. 

The  revolution  devolved  on  the  state  all  the  transcendent  power  of  parlia- 
ment, and  the  prerogative  of  the  crown,  (4  Wheat.  651,)  and  gave  their  acts 
the  same  force  and  effect;  consequently,  a  grant,  charter  or  law  made  by  its 
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authority  is,  by  the  prinoiples  of  the  commoa  law,  equally  binding  on  the 
state,  as  a  patent  or  act  of  parliament  is  on  the  king.  The  state  can  take  no 
estate  by  forfeiture  when  the  alienation  is  expressly  authorized  by  its  laws, 
aod  the  enjoyment  of  the  estate  secured  to  the  grantee  by  constitutional 
provisions,  which  except  the  subject  matter  from  all  the  powers  of  govern- 
ment. 

It  would  be  a  remarkable  feature  in  the  legislation  of  the  state,  if,  while 
its  successive  constitutions  have  made  the  rights  of  bodies  united  or  incor- 
porated its  especial  favourites,  and  its  laws  give  the  right  of  self-incorpora- 
tion to  all  religious,  literary  and  charitable  associations,  and  so  far  depart 
from  the  jealous  policy  of  the  state  against  chancery  jurisdiction,  as  to  pro- 
vide special  remedies  for  the  execution  of  trusts  in  their  favour,  both  as  to 
real  and  personal  property,  they  should  be  still  considered  as  reprobates,  out- 
lawed by  the  statutes  of  mortmain,  and  their  estates  forfeited  by  the  very 
act  of  a  conveyance  to  a  corporation  directly,  or  to  trustees  for  their  use.  If 
any,  the  least  respect  is  paid  to  the  constitutions,  they  must  be  considered  as 
placing:  corporations  on  the  same  footing  at  least,  if  not  a  better,  than  in  Eng- 
land; yet  if  the  judicial  dicta  which  we  find  in  the  cases  are  the  law  of  the 
state,  the  statutes  of  mortmain  are  in  full  force,  while  those  which  have  sof- 
tened their  rigour  have  not  been  adopted,  and  the  supreme  law  of  the  state 
is  a  very  nullity,  incompetent  to  protect  charities,  even  to  the  extent  of  the 
43  Eliz.  or  the  7  &  8  Will.  III.  There  is  no  escape  from  this  conclusion, 
if  we  take  these  dieia  as  the  settled  law  of  the  state.  If  the  statutes  of  mort- 
main are  a  part  of  the  jurisprudence  of  the  state,  they  have  been  so  from  ittf 
first  settlement;  and  as  they  have  been  in  no  way  modified  or  altered,  they 
must  be  taken  to  have  been  adopted  to  their  full  extent,  so  as  to  cover  the 
mischief  they  were  intended  to  remedy,  by  creating  the  forfeiture,  and  giving 
the  state  the  right  to  seize  the  lands  aliened,  or  the  mesne  landlord  to  enter, 
as  the  land  may  have  been  held  under  the  one  or  the  other;  7  S.  &  R.  320. 

As  the  tenures  of  Pennsylvania  are  free  and  common  socage,  there  were 
no  seignoral  rights  accruing  by  tenure,  which  could  be  defeated  by  an  aliena- 
tion in  mortmain,  except  in  case  of  a  person  seised  of  lands,  dying  intestate, 
and  without  known  kindred,  when  the  land  escheated  to  the  immediate  land- 
lord of  whom  it  was  holden,  or  to  the  proprietary,  if  he  held  immediately 
from  him;  according  to  the  colonial  law  of  1705,  (1  Dall.  App.  45,  i  12,)  which 
remained  in  force  till  1787,  when  the  escheat  was  declared  to  be  to  the  state; 
3  Dall.  553.  The  mesne  landlord,  then,  was  till  that  time,  entitled  to  the 
benefit  of  the  forfeiture,  and  the  license  of  the  king  or  proprietary  was  no 
dispensation  without  the  consent  of  the  party  to  whom  it  accrued;  the  king 
could  renounce  his  own  right,  but  not  the  right  of  a  subject :  before  the  statute 
of  Will.  III.,  it  could  be  done  only  by  the  power  of  parliament;  Vaugh. 
333-43-66;  Co.  Litt.  99  a.  By  the  law  of  England,  the  license  of  the  king 
and  mesne  lords  is  not  alone  suflicient;  there  must  be  a  writ  of  ad  quod  dam- 
fium,  to  ascertain  what  damage  it  would  be  to  any  other  person,  to  alien  in 
mortmain ;  F.  N.  B.,  Ad.  Q.  D.  (222)  493,  &c.  It  follows,  that  a  patent,  license 
or  charter  from  the  proprietary,  under  the  colonial  government,  or  from  the 
president  of  the  council,  before  1787,  would  not  have  saved  the  forfeiture  to 
the  immediate  landlord,  w^ithout  his  consent,  and  the  writ  of  ad  quod  damnum,- 
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for  if  the  rtatuteB  were  in  force,  either  by  adoption  or  as  '^  the  general  coarse 
of  the  law  of  England,"  or  the  common  law,  they  remained  in  force  till  they 
were  altered  or  repealed,  as  declared  in  the  acts  of  1718  and  1777,  as  fully 
as  if  they  had  been  re-enacted;  and  a  license  can  have  no  greater  effect  here 
than  it  had  in  England  before  the  statute  of  7  &  8  Will.  IH.,  which  was 
passed  in  1695,  thirteen  years  after  the  charter  to  Penn.  ''  With  respect  to 
English  statutes  enacted  since  the  settlement  of  Pennsylvania,  it  has  been 
assumed  as  a  principle,  that  they  do  not  extend  here,  unless  they  have  been 
recognised  by  our  acts  of  assembly,  or  adopted  by  long*con tinned  practice  in 
courts  of  justice ;"  3  Binn.  597.  As  there  is  not  a  spark  of  evidence  of  such 
recognition  or  adoption,  we  have  no  legislative  or  judicial  authority  for  say- 
ing that  it  is  now  in  force;  consequently,  no  license  would  save  the  forfeit- 
ure before  1787. 

The  supreme  court  has  declared  it  to  be  a  point  conceded,  that  the  43 
Eliz.  has  not  been  extended  to  this  country.  ''But  we  consider  the  princi- 
ples which  chancery  has  adopted  in  the  application  of  its  principles  to  par- 
ticular cases,  as  obtaining  here,  not  indeed  by  the  force  of  the  statute,  but  as 
part  of  our  common  law,  and  where  the  object  is  defined,  and  we  are  not  re- 
strained by  the  inadequacy  of  the  instrument  which  we  are  compelled  to  em- 
ploy, nearly,  if  not  altogether,  we  give  relief  to  that  extent  that  chancery 
does  in  England;"  17  S.  &  R.  91.  Assuming  this  position  of  the  court  to  be 
correct,  the  inevitable  conclusion  is,  that  we  have  not  adopted  the  great  ope- 
rative principles,  by  which  it  has  been  held  in  courts  of  law,  as  well  as  in 
equity,  to  be  a  repeal  of  the  statutes  of  mortmain,  de  donii  eonditionalihtu,  and 
of  the  restriction  on  corporations  by  the  statute  of  wills;  3  Atk.  150.  This 
is  the  effect  produced,  which  has  given  to  that  statute  its  importance:  those 
statutes  interposed  barriers  to  the  vesting  and  enjoyment  of  property  for 
pious  and  charitable  uses,  which  the  43  Eliz.  removed,  so  that  they  became 
opened  for  the  exercise  of  the  equity  powers  of  courts  of  chancery  as  com- 
pletely as  if  no  previous  disability  by  statute  had  ever  existed;  and  this  is 
the  reason  why  it  has  ever  been  considered  in  England  as  the  Magna  Charta 
of  charities,  that,  being  an  enabling  statute,  it  repealed  all  disabling  ones. 

If  we  assume  that  this  leading  feature,  this  vital  spirit  of  the  statute,  has 
not  been  adopted  here,  we  should  be  bound  to  consider  the  prohibitory  sta- 
tutes which  it  repealed,  as  in  force  here  in  all  their  rigour;  if  we  follow  the 
report  of  the  judges  made  in  1808,  as  explained  and  adopted  by  the  declara- 
tion which  they  made  in  subsequent  cases,  in  connexion  with  the  opinion  in 
Witman  v.  Lex^  above  quoted,  we  must  declare  the  law  of  mortmain  to  apply 
to  all  donations  of  land  to  corporations,  for  pious  and  charitable  uses,  without 
the  benefits  of  the  statutes  of  Eliz.,  or  Will.  III.,  to  mitigate  their  severity  or 
save  the  forfeiture.  Strange  as  this  result  may  be,  it  is  unavoidable,  if  the 
protection  which  these  statutes  throw  around  charities  in  England  does  not 
exist  here,  or  has  been  taken  away  by  the  statute,  common  law  or  usage  of 
the  slate.  They  operate  equally  on  all  societies,  whether  incorporated  by 
prescription,  by  special  act  of  assembly,  or  the  charter  of  the  proprietary;  so 
that  the  enjoyment  of  their  estates  depends  on  legislative  discretion,  in 
granting  a  dispensation  of  the  forfeiture,  accruing  by  an  alienation  to  bodies, 
and  for  purposes  not  only  valid,  but  favoured,  encouraged  and  protected  in 
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England,  without  license,  under  the  43  Eliz.,  or  by  the  license  of  the  king 
nnder  the  7  &  8  Will.  III.  This  latter  statute  was  passed  shortly  after  the 
first  settlement  of  this  colony;  its  words  show  the  policy  of  the  times  to  be' 
favourable  to  all  charitable  institutions,  and  connected  with  the  political  his* 
tory  of  England,  its  passage  is  a  striking  illustration  of  the  disposition  of 
parliament  to  make  them  its  peculiar  favourites. 

One  of  the  great  principles  of  the  revolution  of  1688,  was  a  denial  to  the 
king  of  the  power  of  dispensing  with,  or  suspending  of  laws,  or  the  execution 
thereof.    It  was  the  first  item  of  abdication  of  the  crown  by  James  II.,  as  set 
forth  by  the  lords  and  commons  in  convention,  that  he  had  exercised  it  with, 
out  consent  of  parliament;  and  a  declaration  that  it  was  illegal,  was  the  first 
and  second  items  of  the  bill  of  rights,  (3  Rufi*.  440~I,)  which  was  made  a  fun- 
damental law  of  the  kingdom.    There  could  therefore  be  no  stronger  indica* 
tion  of  the  spirit  of  the  times  in  favour  of  charities,  than  by  authorizing  the 
king  to  dispense  with  the  statutes  of  mortmain  in  their  favour,  making  it  an 
exception  to  a  great  rule  and  principle  of  government;  and  we  deem  it  in- 
credible, that  a  less  liberal  spirit  could  have  entered  into  the  legislation  of 
the  colony:  yet,  if  the  statutes  of  mortmain  have  been  adopted,  there  can  be 
no  power  to  dispense  with  their  forfeiture,  but  by  the  legislature.    The  prin- 
ciple of  the  revolution  of  1688  has  been  carried  into  all  the  American  consti- 
tutions :  no  governor  can  exempt  a  corporation  from  the  forfeiture  of  mort- 
main by  his  license  or  charter,  with  a  clause  of  non  obttaaU  akUutof  and  no 
act  of  assembly  before  or  since  the  revolution  has  exempted  charities  from 
the  effects  of  mortmain.    There  are,  therefore,  but  two  alternatives  for  us  to 
adopt;  the  first,  that  the  statutes  of  mortmain  have  been  in  force  from  the 
first  settlement  of  the  province,  that  the  statutes  which,  in  England,  have 
mitigated  their  rigour,  and  made  them  in  some  measure  conformable  to  our 
usage  and  condition,  the  laws  and  constitution,  have  not  been  adopted,  and 
that  there  has  never  been  any  power  to  dispense  with  the  forfeiture,  unless 
in  the  party  to  whom  it  accrued.    Or,  that  they  never  were  introduced  by 
oar  ancestors,  as  any  part  of  their  code.    In  the  choice  of  these  alternatives, 
we  cannot  hesitate— we  cannot  look  at  one  item  of  legislation  upon  the  sub- 
ject, whether  of  supreme  or  subordinate  authority,  or  into  the  ancient  cus- 
toms and  unbroken  usage  of  the  state,  without  at  once  perceiving  the  total 
repugnance  between  the  whole  policy  of  the  state,  and  the  existence  of 
British  statutes,  which  would  compel  us  to  declare  that  every  house  of  wor- 
ship erected  in  the  colony  from  the  time  of  William  Penn,  stands  upon 
ground  forfeited  by  a  conveyance  to  a  religious  society  or  corporation.    It 
was  due  to  the  weight  of  judicial  authority  which  bore  on  these  questions,  to 
examine  them  through  the  details  of  the  law  of  England,  as  well  as  of  the 
state,  before  we  would  venture  to  dissent  from  it;  it  was  due  especially  to 
the  high  legislative  authority  which  has  declared  what  in  its  view  was  the 
policy  and  law  of  the  state,  as  to  the  disabilities  of  corporations.    The  thirty- 
fourth  section  of  the  judiciary  act  makes  it  our  duty  to  make  state  laws  the 
rule  of  our  decision,  unless  they  are  repugnant  to  the  constitution,  laws  or 
treaties  of  the  United  iStates.    The  preamble  to  the  act  of  6th  April  last, 
contains  a  plain  declaration,  that  ^^no  incorporation,  though  lawfully  incor- 
porated or  constituted,  can,  in  any  case,  purchase  lands  within  this  state, 
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either  in  its  corporate  name,  or  names  of  any  person  or  persons  whomsoever, 
for  its  use,  directly  or  indirectly,  without  incurring  the  forfeiture  of  said  lands 
\o  this  commonwealth,  unless  said  purchase  be  sanctioned  and  authorized  by 
an  act  of  the  legislature  thereof;  but  erery  such  corporation,  its  feoffee  or 
feoffees,  hold  and  retain  the  same,  subject  to  be  divested  or  dispossessed  at 
any  time  by  the  commonwealth,  according  to  dne  course  of  law ;  Pamph.  467--8. 
On  the  other  hand,  we  hare  the  supreme  law  of  the  state  in  two  constitutions, 
declaring-— one,  that  the  declaration  of  rights  is  hereby  declared  to  be  a  part 
of  the  constitution  of  the  commonwealth,  and  ought  never  to  be  violated  on 
any  pretext  whatever;  the  other,  that  every  thing  contained  in  the  bill  of 
rights  is  excepted  from  the  general  powers  of  government,  and  shall  for  ever 
remain  inviolate:  among  these  rights  are  enumerated  those  of  ''all  religious 
societies,  or  bodies  of  men  heretofore  united  or  incorporated  for  the  advance- 
ment of  religion  and  learning,  or  for  other  pious  and  charitable  purposes, 
which  shall  be  encouraged  and  protected  in  the  enjoyment  of  the  privileges, 
immunities  and  estates,"  &c.,  in  the  constitution  of  1776;  and  ''the  rights, 
privileges,  immunities  and  estates  of  religious  societies  and  corporate  bodies," 
are,  by  that  of  1790,  declared  to  remain  as  if  the  constitution  had  not  been 
altered,  and  the  first  article  of  the  schedule  expressly  saves  the  rights  of 
incorporations. 

We  have  felt  it  our  duty  to  consider  the  law  of  the  state  to  be  as  thus  de- 
clared, and  we  have  been  unable  to  bring  our  minds  to  any  other  conclusion 
than  that  any  English  statute  which  impairs  the  right  of  any  corporation  to 
enjoy  an  estate  for  its  own  use,  is  entirely  inconsistent  with  the  usage  and 
constitution  of  the  state,  and  could  never  have  been  in  force  by  adoption, 
without  deranging  the  whole  system  of  policy,  built  up  by  a  uniform  course 
of  the  common  law  and  legislation  of  the  state  for  a  century  and  a  half. 

If,  however,  we  have  not  succeeded  to  that  extent,  we  apprehend  there 
can  be  little  doubt  that  these  propositions  may  be  considered  as  established : 
1.  That,  construing  the  legislation  of  the  state  by  the  rules  which  have  been 
applied  to  the  43  Eliz.,  the  statutes  which  would  prevent  the  effectnation  of 
any  objects  declared  lawful,  and  by  any  disposition  made  valid  and  confirmed 
by  law,  must  be  considered  as  repealed  so  far  as  they  embrace  these  objects 
and  dispositions.  2.  That  conveyances  and  devises  of  land  for  religious,  cha- 
ritable, literary  and  public  purposes,  must  be  taken  to  be,  within  the  mean- 
ing of  the  act  of  the  6th  April,  1833,  a  purchase  "sanctioned  and  authorized 
by  an  act  of  the  legislature.''  3.  The  constitution  is  an  act  of  the  supreme 
legislature  of  the  state,  which  authorizes  all  societies  or  bodies  of  men, 
united  or  incorporated,  to  hold  and  enjoy  to  themselves,  and  in  their  own 
names  and  right;  and  the  acts  of  1730,  1818  and  1825,  are  legislative  sane- 
tions  of  their  right  to  hold  and  enjoy  lands,  money  and  chattels  for  all  these 
purposes. 

We  should  have  rested  satisfied  with  results  so  satisfactory  to  our  minds  as 
these,  if  they  had  not  been  in  some  respects  at  variance  with  the  under- 
standing of  the  supreme  court  of  the  state,  as  to  the  law  of  mortmain,  and 
the  decision  of  the  court  in  the  Baptist  Jssodation  v.  Hart.  Opposed  to  such 
authority,  it  would  have  been  our  duty  to  have  surrendered  our  own  judg- 
ment, unless  we  had  found  it  supported  by  the  constitutions  of  the  state,  and 
the  United  States. 
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Bound  to  decide  on  the  laws  of  a  state,  as  the  courts  of  a  state  do,  we  mnsi 
look  to  that  which  is  supreme,  as  the  only  rule  of  oar  deoisioo,  where  its 
language  is  plain;  in  its  application  to  this  case,  it  cannot  be  mistaken,  nor 
can  we  overlook  the  first  amendment  to  the  constitution  of  the  United  States, 
which,  in  our  opinion,  wholly  prohibits  the  action  of  the  legislative  or  judicial 
power  of  the  union  on  the  subject  matter  of  a  religious  establishment,  or  any 
restraint  on  the  free  exercise  of  religion.  We  know  of  nothing  which  would 
so  directly  tend  to  infringe  this  prohibition  as  a  law  to  declare  that  no  reli- 
gious society  should  be  capable  of  enjoying  land  for  the  purposes  of  sepul- 
ture, worship  or  charity,  without  a  license  from  the  state;  if  the  legislature 
can  seize  it  as  forfeited,  they  may  impose  the  most  effectual  restraint  on 
religious  worship,  by  taking  from  the  society  the  ground  whereon,  and  the 
building  in  which  they  celebrate  it;  and  no  preference  of  modes  of  worship 
can  be  so  repugnant  to  the  rights  of  conscience  and  equality  of  religions 
right,  as  to  license  one  society  to  do  what  they  prohibit  to  another.  With 
such  rules  for  our  guide,  we  could  follow  no  other. 

The  objection  to  the  devise  of  the  eight  acre  lot  is  thus  narrowed  to  the 
want  of  residence  of  some  of  the  members  of  the  yearly  meeting  in  the  state. 
This  is  founded  on  the  act  of  1730,  which  is  confined  to  religious  societies 
within  the  province.  In  the  case  of  the  Mtlhodui  Church  v.  Remington, 
the  supreme  court  say,  "  if  the  trust  before  them  is  to  be  sustained  only  by 
the  enabling  provisions  of  the  law  of  1730,  it  must  fall:  on  the  other  hand, 
it  is  fair  to  say,  that,  though  it  derives  no  support  from  the  statute,  it  is  not 
necessarily  prohibited  by  it;  for  it  is  an  undoubted  rule  of  construction,  that 
an  affirmative  statute  such  as  this,  does  not  take  away  the  common  law,  and 
there  was  certainly  no  absolute  prohibition  of  such  a  trust  by  the  common 
law,  or  any  previous  statute."  The  objection  is  therefore  not  sustained  by  this 
decision,  still  less  by  the  opinion  in  the  case  of  the  Bt^ftist  Jluodation  v.  H(u% 
where  the  court  declared  that  a  devise  in  Virginia  to  a  charity  in  Pennsyl- 
vania would  have  been  good  if  the  plaintiffs  had  been  capable  of  taking; 
(4  Wheat.  27-39,)  and  it  is  in  direct  opposition  to  the  common  law  in  relation  to 
bequests  of  personal  property  for  charitable  purposes,  to  be  expended  in 
Ireland,  (1  Br.  Ch.  274,)  Scotland,  (1  Br.  Ch.  571 ;  Amb.  236;  14  Yes.  Jr.  537; 
16  Vez.  Jr.  337,)  or  for  the  support  of  a  bishop  in  America,  (1  Br.  Ch.  444,) 
all  of  which  have  been  held  to  be  good;  3  Pet.  500-1-2. 

The  yearly  meeting  of  Philadelphia  is  a  protestant  religious  society,  which 
has  existed  from  the  settlement  of  the  colony,  with  known  and  recognised 
capacity  of  taking  and  enjoying  property  according  to  the  law  and  usage  of 
the  province  and  state,  as  well  as  the  principles  of  the  common  law.  They 
must  be  considered  as  a  body  politic  or  corporate  by  prescription,  possessing 
and  enjoying  the  franchise  of  succession,  with  the  same  rights  of  pioperty  as 
a  natural  person  does  by  inheritance.  We  cannot  impair  the  rights  of  the 
body  united  by  their  franchises,  by  inquiring  into  the  separate  capacity  of  its 
component  members.  They  might  bs  in  part  persons  who  could  not  hold  for 
their  separate  use;  but  that  would  not  change  the  character  of  the  society,  nor 
affect  their  constitutional  rights  as  a  body  united  for  the  purposes  of  religion 
and  charity,  located  within  the  state;  and,  as  such,  they  would  come  within 
the  equity,  if  not  the  words^  of  the  law  of  1730.    Be  that  as  it  may,  they  can* 
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BOt  be  excluded  from  the  protection  of  the  constitotion  and  nsage,  in  the  ab- 
sence of  any  law  requiring  the  residence  of  all  its  members  within  the  state, 
or  any  rule  of  the  common  law,  which  imposes  any  disability  upon  the  citi- 
zens of  one  state  holding  property  in  any  other  state,  as  its  own  citizens  may 
do.  The  objection  to  the  bequests  of  money  to  the  quaker  societies  in  Mary- 
land, Virginia,  Ohio,  and  to  the  citizens  of  Winchester,  assumes  a  different 
shape.  Their  alleged  incapacity  arises  from  their  being  composed  wholly 
of  the  residents  of  other  states,  which  must  be  tested  by  the  law  of  the  domi- 
eil  of  the  testatrix.  There  is  none  which  denies  to  the  citizens  of  other 
states  any  rights  of  property  which  can  be  enjoyed  by  the  citizens  of  this 
state  under  its  constitution  and  laws,  which  declare  them  inherent  in  all  per- 
sons. The  laws  for  the  enforcing  the  execution  of  trusts  extend  to  all  '^  per- 
sonal property  vested  in  any  person  or  persons,  to  be  applied  by  them  to  any 
religious,  literary  or  charitable  use  or  uses,"  and  the  eesiui  que  tnuty  or  other 
person  interested  in  the  execution  of  the  trust  may  apply  to  the  courts  of  the 
state  to  compel  the  trustees  to  account,  or  to  prevent  the  failure  of  the  trust. 
'  The  constitution  of  the  United  States  declares,  that  '^  the  citizens  of  each 
state  shall  be  entitled  to  all  the  privileges  and  immunities  of  citizens  in  the 
several  states;"  this  instrument  was  adopted  by  the  same  power  which 
established  the  constitutions  of  the  several  states,  and  is  a  part  of  the  supreme 
law  of  each,  as  fully  as  if  it  was  incorporated  in  its  body.  We  must  take  it 
therefore  as  a  grant  by  the  people  of  the  state  in  convention,  to  the  citizens 
of  all  the  other  states  of  the  Union,  of  the  privileges  and  immunities  of  the 
citizens  of  this  state;  no  law  of  the  state  has  given  it  any  construction  which 
in  any  way  restricts  its  operation,  and  it  is  not  the  duty  of  any  federal  court 
to  so  expound  the  constitution  as  to  weaken  the  bond  existing  between  the 
states  which  have  established  a  '^ general  government  of  the  union,"  a  fede- 
ral government  of  these  states,  by  restraining  the  grants  of  rights  or  powers 
within  limits  narrower  than  the  tenor  and  purport  of  the  words  used,  accord- 
ing to  their  common  acceptation. 

'<It  cannot  be  presumed  that  any  clause  in  the  constitution  is  intended  to 
be  withont  effect,  and  therefore  such  a  construction  is  inadmissible,  unless 
the  words  require  it."  1  Cranch,  174-6.  This  clause  is  copied  from  the  fourth 
article  of  the  old  confederation,  and  is  one  of  the  most  important  in  the 
whole  instrument;  it  becomes  senseless  if  it  is  not  applied  to  the  rights  of 
property.  The  political  rights  of  the  citizens  depend  on  the  laws  of  the  re- 
spective  states,  (Art.  1,4  3,  clause  1,  Const.  U.  S.,)  rights  accruing  by  contract 
cannot  be  impaired  in  their  obligation  by  state  laws,  (Art.  1,  §  10,)  and  per- 
sonal rights  are  protected  by  the  2d  and  3d  clauses  of  i  9,  Ait.  1,  of  the  con- 
stitution, and  the  9th  amendment;  leaving  no  subject  on  which  this  clause 
can  operate  except  property. 

The  words  "privileges  and  immunities"  relate  to  the  rights  of  persons, 
place  or  property;  a  privilege  is  a  peculiar  right,  a  private  law,  conceded  to 
particular  persons  or  places,  (7  Day's  Com.  Dig.  113,  Privilege,  A.)  whereby  a 
particular  man,  or  a  particular  corporation  is  exempted  from  the  rigour  of  the 
common  law,  (Cow.  Inst.,  Tit.  Privileges,)  as  converting  aliens  into  denizens, 
whereby  some  very  considerable  privileges  of  natural  born  subjects  are  con- 
ferred upon  them,  or  erecting  corporations,  whereby  a  number  of  private  per- 
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ions  are  united  and  knit  together,  and  enjoy  many  libertiesi  powers  and  im- 
munities  in  their  political  capacity,  which  they  were  utterly  incapable  of  in 
their  natural.  1  Bl.  Com.  97d.  Among  the  privileges  of  the  citizens  of  eyery 
state,  is  that  of  exemption  from  the  law  of  alienage,  though  not  bom  in  the 
state;  and  every  body  of  private  persons  united  or  incorporated  have  the 
franchise  and  immunity  of  enjoying  estates  in  succession  in  this  state;  these 
are  exemptions  from  the  rigour  of  the  common  law,  which  the  citizens  of 
other  states  may  enjoy  in  this,  as  fully  as  the  citizens  of  this  state  can.  We 
can  therefore  make  no  distinction  between  these  bequests  and  those  to  socie- 
ties located  in  the  state;  the  disability  of  alienage  cannot  be  applied  to  the 
citizens,  societies  or  corporations  of  other  states,  and  they  may  enjoy  pro- 
perty as  it  can  be  enjoyed  of  right  by  those  which  are  within  the  state. 

The  next  questions  that  arise  on  this  will,  are  the  uses  for  which  the 
various  dispositions  are  made.  As  the  supreme  court  have  declared  it  a 
settled  point,  that  the  43  Eliz.  is  not  in  force,  we  must  endeavour  to  ascer- 
tain from  other  sources,  what  uses  are  pious  and  charitable,  as  distinguished 
from  those  which  are  deemed  superstitious  or  otherwise  invalid.  The  gene- 
ral course  of  the  law  of  England,  as  to  the  transmission  of  property,  was  de- 
clared, in  the  charter  to  Penn,  to  be  the  rule  in  the  colonies,  till  altered  or 
repealed,  and  the  common  law  was  recognised  by  the  acts  of  1718  and  1777 
as  in  force,  as  well  as  such  statutes  as  had  been  adopted.  It  is  also  a  con- 
ceded principle,  "  that  the  colonists  take  with  them  such  laws  of  the  mother 
country  as  are  useful  and  suited  to  their  condition."  1  Joum.  of  Cong.  37. 
It  will  be  necessary,  therefore,  to  trace  the  law  of  charities  through  the  Eng- 
lish statutes  which  preceded  the  43  Eliz.  as  well  as  the  common  law,  so  as 
to  determine  what  was  its  general  course,  how  far  it  has  been  adopted  in  the 
written  law  of  this  state,  or  has  been  the  basis  of  its  usage  independently  of 
the  enabling  or  enacting  provisions  of  the  43  Eliz.  and  7  &  8  Will.  III.,  as- 
suming them  not  in  force  as  adopted  statutes. 

The  following  statutes  on  the  subject  come  strictly  within  the  description 
of  the  supreme  court  of  the  United  States,  in  4  Wheat.  31;  they  embrace 
cases  within  the  statutes  of  mortmain,  and  gifts  to  corporations,  and  are 
analogous  to  the  43  Eliz.  in  all  their  features;  so  that  there  can  be  no  reason 
for  not  giving  them  the  same  effect  and  construction  as  has  been  given  to 
that  statute. 

The  following  are  uses  declared  to  be  pious  and  charitable,  by  a  series  of 
statutes  commencing  in  12H5,  and  affirmative  of  the  common  law: — The  sta- 
tute 13  Edw.  I.,  ch.  41,  enumerates  the  maintenance  of  a  chantry,  lights  in  a 
church,  divine  service  and  alms.  Keb.  49;  1  Ruff.  106;  F.  N.  B.  465;  2  Co. 
Inst.  467.  The  statute  17  Edw.  IT.,  divine  service,  the  defence  of  Christians 
and  the  church,  liberal  alms-giving,  relief  of  the  poor,  hospitalities,  and  all 
other  offices  and  services  before  due,  by  whatever  name  they  are  called. 
Keb.  36-7.  The  statute  15  Rich.  II.,  ch.  6,  the  poor  parishioners  of  the 
churches,  the  endowment  of  a  vicar  to  do  divine  service,  inform  the  people 
and  keep  hospitalities.  Keb.  181 ;  1  Ruff.  402;  S.  P.,  4  Hen.  iy.,ch.  13;  Keb. 
198.  The  statute  3  Hen.  V.,  ch.  1,  the  sustenance  of  Impotent  men  and 
women,  lazars,  men  out  of  their  wits,  and  poor  women  with  child ;  the  nou- 
rishing, relieving  and  refreshing  other  poor  people.  Keb.  213;  1  Ruff.  486. 
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The  statute  23  Hea.  VIIL,  ch.  10,  obits,  masses  and  lights,  to  be  kept  not  more 
than  twenty  years;  the  discharge  of  tolls  and  customs  in  a  city  in  case  of  the 
poor,  and  the  cleansing  of  the  streets.  Keb.  403-4;  1  Ruff.  171-3.  The  sta- 
tute 37  Hen.  VIIL,  ch.  4,  i  5,  alms  to  the  poor,  and  other  good,  virtuous  and 
charitable  deeds.  Keb.  608.  The  statute  1  Edw.  YL,  ch.  14,  erecting  gram- 
mar schools  to  the  education  of  youth  in  virtue  and  godliness;  the  augmenta- 
tion of  the  universities;  better  provisions  for  the  poor  and  needy;  the  support 
of  a  schoolmaster,  preacher,  priest,  vicar;  the  maintenance  of  pier  walls  and 
banks,  and  the  relief  of  poor  men  being  students  or  otherwise.  Keb.  636-44; 
2  Ruff.  397,  &o.  The  repairing  of  bridges  and  highways,  and  setting  poor 
people  to  work ;  3  &  3  Edw.  YL,  ch.  5;  Keb.  651 ;  2  Ruff.  412;  18  Eliz.,  ch.  30^ 
Keb.  903-4;  3  Ruff.  623.  The  relief  of  the  poor  of  every  parish;  5  &  6  Edw. 
YI.,  ch.  3;  Keb.  676;  3  Ruff.  639.  The  resuscitation  of  alms,  prayer  and  ex- 
ample of  good  life  in  the  realm;  Keb.  730;  2  Ruff.  481.  The  relief  of  pri- 
soners, 14  Eliz.,  ch.  5;  Keb.  847;  3  Ruff.  606.  The  repair  of  churohes,  13  Eliz., 
ch.  10;  Keb.  839;  3  Ruff.  595.  The  maintenance  and  relief  of  the  poor  in 
houses  of  correction,  impotent  and  maimed  soldiers,  89  Eliz.,  ch.  6,  §  7;  Keb. 
894;  3  Ruff.  656;  35  Eliz.,  ch.  1;  Keb.  907;  3  Ruff.  673;  and  hurt  and  maimecl 
soldiers  and  mariners,  Keb.  911;  3  Ruff.  676.  The  maintenance  of  houses 
of  correction,  abiding  houses,  and  stocks  and  stores  therefor,  35  Eliz.,  ch.  7; 
Keb.  913;  3  Ruff.  678.  The  founding  and  erecting  hospitals  and  houses  of 
correction,  for  the  relief  and  sustenance  of  poor,  maimed,  needy  or  impotent 
people,  13  Eliz.,  ch.  5;  Keb.  921;  2  Ruff.  687;  2  Co.  Inst.  130.  Donations  to 
hospitals,  colleges  and  other  places,  founded,  ordained,  for  the  relief  of 
poor,  aged  and  impotent  people,  and  maimed  soldiers,  39  Eliz.,  ch.  6. 
Schools  of  learning;  orphans,  or  such  other  good,  lawful  and  charitable  in- 
tents and  purposes;  reparation  of  high- ways  and  sea  banks;  the  maintenance 
of  free  schools  and  poor  scholars;  orphans  and  fatherless  children;  and  such 
like  good  and  lawful  charities;  4  Co.  Inst.  166-7. 

To  which  may  be  added  the  cases  not  enumerated  or  recognised  by  the 
words  of  the  statutes,  but  which  are  within  their  equity,  by  adjudged  cases.  The 
erection  of  chapels  of  ease,  as  members  of  parochial  churches;  Hob.  123-4; 
or  cathedral  churches;  Swinb.  66.  Gifts  for  the  advancement  of  religion, 
learning,  piety  and  public  utility;  11  Co.  Rep.  70  b.  73  b.;  10  Co.  Rep.  26; 
8  Co.  Rep.  130  b.  Poor  men  decayed  by  misfortune  or  the  visitation  of  God; 
Moore,  139.  Persons  imprisoned  for  conscience  sake;  Duke  by  Bridgman, 
131.  A  bell  for  a  church;  pulpit  cushion  and  cloth,  and  building  a  session 
house;  Poph.  139.  To  maintain  scholars  who  should  use  holy  orders;  Tot- 
hill,  61-3.  The  marriage  of  poor  maidens;  1  Co.  Rep.  36.  Making  a  stock 
for  poor  labourers  in  husbandry,  and  poor  apprentices;  1  Co.  Rep.  26  a.;  Keb. 
1040;  Ruff.  74;  preamble  to  7  Jac.  I.,  ch.  3.  Such  things  as  concur  in  decency 
and  order  with  the  intent  of  the  founder;  Br.  Duke,  155.  The  43  Eliz.,  ch.  4, 
enumerates  twenty-one  cases  as  classed  by  Lord  Coke,  in  2  Co.  Inst.  71 1| 
which  were  all  comprehended  in  preceding  statutes,  or  the  cases  above  re. 
ferred  to,  either  in  express  or  general  terms. 

This  review  exhibits  a  striking  coincidence  between  the  general  course  of 
the  laws  of  England  and  Pennsylvania,  in  the  designation  by  both  of  what 
are  deemed  and  recognised  to  be  the  uses  and  purposes  of  piety  and  charity^ 
protected  and  encouraged  during  the  most  intolerant  times. 
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The  same  coincidence  will  appear  in  tracing  to  their  origin  in  the  British' 
statutes,  and  decisions  of  their  courts,  the  rules  and  principles  upon  which 
donations  for  such  uses  have  been  construed  and  governed,  as  well  as  the  re* 
medies  provided  for  their  enforcement.  The  statute  17  E^w.  I!.,  de  ierrit 
iemplariumy  established  and  ordained  as  law  for  ever,  that  lands  which  had 
been  given  and  enjoyed  for  pious  and  charitable  uses,  should  not  escheat  to 
the  king  or  mesne  lords  of  whom  they  were  holden,  on  the  extinction  of  the 
order  of  Templars,  by  whom  they  were  holden  for  such  uses.  That  they 
should  be  given  to  other  men  of  holy  religion,  to  the  end  that  they  may  be 
charitably  disposed  of  to  godly  uses.  ^^  So  always  that  the  godly  and  worthy 
will  of  the  givers  be  observed,  performed  and  always  religiously  executed ;'' 
Keb.  St.  86-7;  8  Co.  Rep.  131  b. j  10  Co.  Rep.  34  b.:  Co.  Inst.  431-2;  3  Co. 
Rep.  3  b.;  7  Co.  Rep.  13  a.  The  37  Hen.  VIII.,  ch.  4,  and  1  Edw.  VI.,  ch.  14, 
directed  and  empowered  the  king  to  dispose  to  the  good,  virtuous  and  godly 
uses  specified  in  those  acts,  such  parts  of  the  suppressed  lands,  or  their  rents 
and  profits,  as  had  before  been  given  to  such  purposes  and  misapplied.  Also 
to  dispose,  change  and  alter  donations  given  for  superstition,  to  pious  and 
godly  uses,  or  to  direct  it  to  be  done  by  the  commissioners.  The  commis- 
sioners were  directed  to  inquire  what  property  had  been  given  by  deed  or 
will  to  poor  persons  intended  to  have  continuance  for  ever  out  of  the  chantry 
lands,  and  to  make  such  assignment  thereof,  that  the  money  should  be  paid 
to  them  according  to  the  conveyance  or  will  of  the  donor,  and  that  all  charges 
on  those  lands  for  charitable  or  pious  uses,  should  be  paid  by  the  king's  re- 
ceiver ;  Sect.  12, 13.  The  commissioners  were  directed  to  execute  their  com- 
mission favourably  and  beneficially  towards  such  uses  and  purposes,  and 
their  acts  so  made  were  declared  as  valid  as  if  done  by  an  express  act  of 
parliament ;  Keb.  St.  636-44.  The  proviso  in  the  fifth  section  of  39  Eliz.,  ch. 
5,  prohibited  the  diversion  of  the  funds  of  any  hospital  to  any  other  purposes 
than  those  appointed,  and  declared  that  such  construction  should  be  put  upon 
the  act  as  should  be  most  favourable  to  the  maintenance  of  the  poor,  and  re- 
pressing all  evasions  of  the  act;  2  Co.  Inst.  721-2.  The  commissioners  were 
directed  to  make  such  orders  and  decrees  as  the  said  good  and  charitable 
uses  may  be  fully  observed  in  most  full,  ample  and  liberal  sort,  which  not 
being  contrary  to  the  orders,  decrees  and  statutes  of  the  donors  or  founders, 
shall  stand  good  according  to  their  tenor  and  purport;  39  Eliz.,  ch.  6;  4  Co. 
Inst.  167.  The  laws  for  confirming  patents  and  grants  from  the  crown,  de- 
clared them  to  be  good  and  available  according  to  their  tenor  and  effect,  their 
words  and  purport,  and  to  be  expounded  most  beneficially  for  the  patentee, 
without  license,  confirmation  or  toleration;  any  misnomer,  misrecital  or  mis- 
description of  the  premises,  or  a  corporation,  or  any  lack  of  attornment,  livery 
of  seisin,  or  misnaming  any  person  or  body  politic,  to  the  contrary  notwith- 
standing; 18  Eliz.,  ch.  2;  43  Eliz.,  ch.  1;  Keb.  St.  852,  935;  2  Rufl*.  St.  612, 
702. 

These  statutes  were  evidently  the  models  from  which  the  colonial  acts  of 
1705,  for  confirming  deeds,  wills,  and  sales  under  acts  of  assembly,  and  the 
law  of  1711,  confirming  patents,  were  drawn:  the  rejected  law  of  1712,  in  re- 
lation to  religious  societies,  contains  a  most  admirable  summary  of  the  efi*ect 
of  the  general  course  of  the  statutes  of  England,  as  they  had  been  construed 
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by  courts  of  equity ;  and  the  powers  conferred  on  the  colonial  conrts  by  the 
acts  of  1700  and  1710,  shows  the  intention  of  the  legislature,  that  they  should 
be  exercised  to  the  same  extent  and  in  the  same  manner  as  they  were  by  the 
high  court  of  chancery  in  England.  It  is,  indeed,  impossible  to  compare  the 
laws  of  the  two  countries  on  the  subject  of  charities,  without  being  struck 
with  the  strong  analogy  between  them;  the  substance  of  the  statute  and 
common  law  of  England  was  adopted  in  the  early  colonial  laws,  entered  into 
the  custom  of  the  province,  and  will  be  found  condensed  in  a  few  words  in 
the  45th  section  of  the  constitution  of  1776,  with  this  marked  difference,  that 
what  the  43  Eliz.  has  done  by  implication  and  the  construction  given  by 
courts,  the  constitution  has  done  by  a  direct  affirmative  declaration  of  rights. 
What  was  left  imperfect  was  finished  by  the  law  of  1777,  by  expressly  re- 
storing the  common  law,  repealing  all  laws  inconsistent  with  the  rights  de- 
clared in  the  constitution,  and  declaring  all  colonial  laws  then  in  force  and 
convtstent  with  it  to  remain  in  force;  this  was  going  farther  than  the  words 
of  the  43  Eliz.,  which  contained  no  repealing  clause. 

The  law  of  1791,  giving  the  powers  of  self-incorporation  to  all  religious, 
literary  and  charitable  societies,  was  an  improvement  upon  the  pattern  of 
the  39  Eliz.,  ch.  5;  and  the  laws  for  the  execution  of  trusts  was  an  adoption  of 
the  whole  course  of  chancery,  in  administering  trusts  for  the  use  of  charities; 
80  that  we  may  safely  conclude  that  the  English  system  of  charities,  as  it 
was  at  the  settlement  of  the  colony,  has  become  naturalized  here,  not  only 
as  to  the  principles  of  equity,  applied  to  the  43  Eliz.  but  the  substance  and 
effect  of  the  enabling  provisions  of  all  the  statutes,  including  those  of  Eliz., 
by  which  the  common  law  as  to  charities  was  restored  in  England,  and 
brought  here  by  the  colonists  unincumbered  with  restrictions. 

The  course  of  the  law  of  England  providing  remedies  for  the  enforcement 
and  suppressing  the  abuses  of  charities,  are  next  to  be  considered.  The 
statute,  13  Edw.  I.,  ch.  41,  gave  the  following  remedies  where  the  lands  were 
aliened;  if  the  king  is  the  founder,  he  shall  seize  and  hold  the  lands,  and  the 
purchaser  shall  lose  his  money;  if  a  private  person  is  the  founder,  he  or  his 
heir  shall  have  his  writ  to  recover  the  same  land  in  demesne;  if  the  lands 
are  not  aliened,  but  the  alms  withdrawn  for  two  years,  he  shall  have  an 
action  by  writ  of  ceuavit;  Keb.  St.  49 ;  1  Ruff.  St.  106;  Keb.  St.  30-1;  1  Ruff. 
66;  Litt.  S  136;  Co.  Litt.  95-6.  By  the  3  Hen.  V.,  ch.  1,  hospitals  were 
placed  under  the  correction  and  reformation  of  the  ordinary,  by  the  eccle- 
siastical law;  Keb.  212;  1  Ruff.  486.  When  the  king  was  founder,  the  chan- 
cellor was  visiter;  Co.  Litt.  95  b.  95  a.  By  the  37  Hen.  VIII.,  all  lands  held 
by  hospitals,  chapels,  &c.,  which  came  within  the  purview  of  the  laws  for 
the  suppressions  of  the  church  lands,  were  placed  under  the  supervision  of 
the  court  of  augmentations,  who  decided  exclusively  all  cases  concerning 
them,  as  well  as  charities  charged  upon  them,  where  the  king  was  concerned 
or  could  be  prejudiced;  but  all  controversies  between  subjects  were  to  be 
decided  by  the  courts  of  common  law;  Keb.  608-9;  2  Ruff.  371 :  all  copy-hold 
lands,  and  all  lands  held  by  the  license,  assent,  grant  or  confirmation  of  the 
king,  were  excepted  from  the  operation  of  the  laW;  644-5.  By  the  39  Eliz., 
ch.  4,  the  chancellor  was  directed  to  appoint  commissioners,  to  examine  into 
the  donations  made  for  certain  charitable  uses,  and  correct  their  misemploy- 
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ment;  Keb.  920 ;  9  Bpff.  687.  The  9B  Eliz.,  oh.  6,  direoled  oommiMioDera  ta 
be  appointed,  to  inquire  of  land  and  goods  given  to  any  charitable  ufle«,  wbiob 
had  been  misemployed,  and  to  reform  and  correct  their  abuses.  The  party 
deeming  himself  aggrieved,  may  complain  to  the  chancellor,  who  shall  jadge 
thereon  according  to  equity;  4  Co.  Inst.  167.  This  act  was  repealed  by  tiie 
43  Eliz.,  ch.  9,  but  the  proceedings  under  it  wese  confirmed,  (Keb.  648,)  the 
adoption  of  the  43  Eliz.,  ch.  4,  as  a  substitute  for  it,  having  made  it  inoperative. 
These  statutes  formed  the  law  of  charities  in  England  before  the  43  Eliz., 
and  made  a  system  which  has  received  but  little  improvement,  either  by  thai 
or  any  subsequent  statutes;  the  rules  of  their  construction  adopted  by  all  tiie 
courts  of  England,  have  ever  been  of  the  most  liberal  tendency, Ito  establish 
pharities  and  correct  the  abuse  or  diversion  of  the  funds  devoted  to  their 
support. 

.  The  course  of  the  common  law  on  charitable  and  pious  donations  is  in  ac- 
cordance with  the  spirit  of  the  statutes  before  recited,  and  the  rules  estab- 
lished for  their  construction.  It  is  an  admitted  principle,  that  the  personal 
property  of  decedents  was  disposable  to  pious  uses,  for  the  good  of  the  soul 
of  the  deceased ;  the  children  and  kindred  had  claims  upon  the  trustees,  but 
came  in  under  the  title  of  chanty ;  the  distribution  was  made  by  the  ordinary 
at  his  discretion,  to  charitable  uses  in  particular,  or  for  the  good  of  the  aoal 
of  the  deceased,  according  to  the  circumstances  of  the  estate;  3  £1.  Com» 
494;  2  Forrest,  190;  4  Co.  Inst.  336;  7  Day-s  Com.  Dig.  612,  N.  13;  Moore, 
822,  pi.  nil;  Yes.  jr.  69.  The  executor  held  the  surplus  to  account  to  piooa 
uses;  Carey,  28-29.  Xfeme  coveri  esacuUii.j  may  give  the  goods  of  the  tes- 
tator for  the  good  of  his  soul;  Perk,  i  7,  cites  13  Edw.  III.  Any  person  who 
has  power  and  capacity  to  make  a  grant  or  devise,  may  do  it  for  pious  and 
charitable  uses;  7  Day's  Com«  Dig.  613;  Br.  Duke,  132*  A  teslator  by  wiU, 
directed  lauds  which  were  devisable  by  custom,  to  be  sold  by  his  ezecntori 
and  the  money  to  be  distributed  for  the  good  of  his  soul ;  the  executor  held 
the  land  for  two  years  without  a  sale,  which  the  court  held  to  be  a  breach  of 
the  intention  of  the  testator,  and  they  construed  the  will  so  as  to  make  a  con- 
dition, as  such  appeared  to  be  the  intention,  the  heir  entered  for  the  breach 
and  recovered;  38  Ass.  pi.  3;  Lib.  Ass.  221;  Plowd.  345,  533.  The  king 
gives  land  to  the  good  men  of  D.  which  was  no  corporation  before,  rendering 
a  certain  rent,  and  the  residue  to  repair  a  bridge,  the  king  released  the  rent, 
which  being  the  cause  of  their  corporation,  would  seem  to  have  determioed 
it,  yet  for  the  preservation  of  the  charitable  use,  they  shall  continue  a  corpo- 
ration for  that  purpose  only ;  Duke  on  Charitable  Uses,  by  Bridgroan,  134, 
cites  40  Ass.  26;  a  gift  to  a  parish  for  a  charitable  use  by  deed,  is  void,  but  a 
devise  by  will  is  good,  and  the  church-wardens  and  overseers  shall  take  in 
succession.  Ibid.  Land  was  devised  to  the  church  of  St.  Andrew  in  HoU 
born,  which  was  not  capable  of  taking  and  holding  in  mortmain,  but  the  court 
on  an  ex  gravi  querela  brought  by  the  parson  to  execute  the  devise  (F.  N. 
B-  441,  L.)  awarded  it  to  him,  considering  it  to  be  the  intent  of  the  will,  that 
the  parson  should  have  it,  and  not  the  church,  and  construed  the  words  so  as 
to  preserve  the  intent,  and  not  to  destroy  it;  decided  81  Rich.  II.;  Perk,  i  509  f 
Plowd.  533;  acC;  17  S.  &  R.  92;  9  Cranch,  43,  328;  1  Atk.  437;  3  P«t.  119, 
146-7. 
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A  declaration  by  will,  that  ai  feoffee  shall  Btaad  seized  to  the  use  of  C,  is  a 
good  devise  of  the  land  by  intention,  it  being  that  €.  should  have  the  land. 
Dyer,  323,  pL  39;  1  Leo.  313;  15  Eliz.  A  gift  of  chattels  to  parishioners 
who  are  no  corporation  is  good,  and  the  church- wardens  shall  take  in  soooee- 
eion,  for  the  gift  is  to  the  use  of  the  church.  37  Hen.  VL  30;  9  Cranch,  338; 
17  S.  &  R.  92;  S.  P.,  1  Fenn.  Rep.  49-51.  Courts  will  labour  to  support  the 
act  of  the  party,  by  the  art  or  act  of  the  law.  Hob.  133-5;  8.  P.,  3  Pet.  119. 
In  4  &  5  Ph.  &  M.,  a  devise  was  made  of  lands  to  Trinity  College  and  their 
successors  for  ever,  for  founding  grammar  schools  for  poor  scholars,  and  held 
good  by  the  equity  of  1  &  3  Ph.  &  M.,  ch.  6,  which  suspended  the  statutes  of 
mortmain  for  twenty  years.  Dyer,  255  b.,  pi.  7;  1  Co.  Rep.  35-6,  decided  in 
8  &9  Eliz.,  C.  B.  Lunds  devised  to  employ  the  profits  to  fiod  a  priest  to 
celebrate  mass  for  the  good  of  the  soul  of  the  testator,  and  other  souls,  as  long 
as  the  laws  of  the  land  would  suffer  it ;  and  if  the  laws  prohibited  it,  then  to 
the  use  of  all  the  poorest  people  in  six  parishes,  with  power  to  the  devisees 
to  dispose  of  the  profits  at  their  pleasure  to  any  of  these  purposes— the  devise 
was  held  good,  and  not  to  be  within  any  of  the  statutes.  Anders.  43;  Croke 
Car.  108;  2  Ch.  Cas.  18  a.,  decided  3  Eliz.  So  of  a  devise  to  sustain  poor 
men  decayed  by  misfortune  or  under  the  visitation  of  God.  Moore,  129,  pi. 
877,  decided  24  it  35  Eliz.;  or  to  relieve  such  as  were  imprisoned  for  con- 
science sake.  Bridg.  Duke,  131,  adj.  41  Eliz.  A  devise  to  an  idiot  for  a  chari- 
table use,  though  inoperative  in  his  life  time,  takes  effect  when  the  land 
comes  to  the  hands  of  his  heir.  Bridg.  Duke,  134.  A  gift  to  find  a  chaplain  ad 
divina  eekbranda  is  not  for  a  superstitious  use,  and,  though  not  within  the  43 
Eliz.,  is  good.  Carey,  39;  Bridg.  Duke,  154,  adj.  18  Jac.  I.  ace.  So  for  finding 
a  bell  for  a  church,  a  pulpit  cushion  and  cloth — ^for  the  support  of  the  poor,  or 
building  a  session  house — these  are  good  acts  of  piety,  charity  and  justice. 
Poph.  139.  So  where  land  was  devised  to  divers  persons  and  their  heirs,  in 
trust  and  confidence  in  them,  out  of  the  profits  to  erect  a  free  school  and  to 
pay  so  much  to  the  master  yearly,  and  so  much  to  the  usher,  and  JC30  per 
annum  to  five  poor  men.  Croke  Eliz.  288,  Mariidak  v.  Martin,  adj.  34  &  36 
Eliz.,  K.  B.  The  same  will  contained  another  devise  in  trust — that  a 
preacher  shall  be  found  for  ever  to  preach  the  word  of  Grod  in  the  church  of 
St.  Mary,  in  Thetford,  four  times  a  year,  at  ten  shillings  a  sermon — ^both 
clauses  of  the  will  were  adjudged  good,  by  the  barons  of  the  exchequer  and 
the  judges  of  the  K.  B.,  who,  after  "often  argument,  agreed,  that  the  23  Hen. 
VIII.,  ch.  10,  was  to  be  taken  to  extend  only  to  superstitious  uses,  by  the 
words  of  it,  in  the  very  body  of  the  act,  and  at  the  beginning,  as  by  the  time 
it  was  made — for  at  this  time  they  began  to  have  respect  to  the  ruin  of  the 
authority  of  the  Pope  and  the  dissolution  of  the  abbeys,  chauntries  and  the 
like."  Poph.  6,  7,  8,  Gibbom  v.  MdUyard  and  Martin,  adj.  34  &  35  Elis. 
So  of  a  devise  for  a  free  school,  and  the  support  of  a  master  thereof,  and 
certain  alms-men  and  alms-women  for  ever;  the  devise  was  held  to  be  valid, 
though  it  did  not  take  effect,  owing  to  the  breach  of  the  condition  on  which 
it  was  made  to  depend.  1  Co.  Rep.  32-25,  Parter^B  CoMe,  34  &  35  Eliz.,  in 
Exchequer.  In  the  case  of  the  Mayor  and  Burgeon  of  Reading  v.  Lane^  a 
devise  was  made  to  the  poor  people  maintained  in  the  hospital  of  St.  Leonard's, 
in  Reading;  the  objection  to  the  devise  was,  that  the  poor  not  being  incor- 
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porated,  were  not  capable  of  holding  lands,  but  it  was  decreed,  that  as  the 
plaintiffs  were  a  corporation  capable  of  holding  lands  in  mortmain  and  go- 
yemed  the  hospital,  the  land  should  be  assured  to  them  for  the  use  declared 
in  the  will.  Toth.7;  42£liz.lib.  A.fol.706;  Toth.33;  Bridg.Duke,  134  b.  361. 

Charities  have  always  been  favoured  in  the  law,  by  excepting  them,  when 
fastened  on  lands,  from  ordinary  rules;  where  they  are  charged  with  services 
for  the  advancement  of  religion  or  justice,  works  of  devotion,  piety  or  charity, 
although  the  lord  purchases  parcel,  yet  the  entire  services  remain.  6  Co. 
Rep.  2  a.,  36  Eliz.,  in  the  court  of  Wards.  As,  to  make  a  bridge  or  beacon, 
repair  a  highway,  (6  Co.  Rep.  I  b.  2  a.)  to  marry  poor  virgins,  to  find  a  preacher 
in  a  church,  or  the  ornaments  of  a  church,  (6  Co.  Rep.  2  a.,)  or  to  bind  a  poor 
boy  an  apprentice,  or  to  feed  a  poor  man.  Co.  Litt.  149  a.  The  law  was  con- 
sidered so  well  settled  that  Lord  Coke  in  34  &  35  Eliz.,  states  unqualifiedly, 
that  any  man  at  this  day  may  give  lands  in  trust  for  any  charitable  use,  to 
any  person  or  persons  and  their  heirs.  1  Co.  Rep.  36  b.;  Sheph.  Abr.  1066. 
They  are  prohibited  by  no  statute,  and  none  were  ever  intended  to  overthrow 
works  of  charity,  but  to  prohibit  their  abuse.  Co.  Litt.  342  a.  The  statutes 
of  superstition  did  not  extend  to  corporations,  which  were  not  both  religions 
and  ecclesiastical;  (2  Co.  Rep.  48-9,)  gifts  to  lay  hospitals  remained  valid — 
bishops,  deans  and  chapters,  parsons,  vicars,  abbots,  church-wardens,  &c., 
could  hold  lands  notwithstanding  the  statutes  of  mortmain,  as  they  were  not 
dead  persons  in  law,  but  had  a  capacity  to  grant  or  to  hold  land,  to  sue  and 
be  sued.  1  Bl.  Com.  472-5;  2  Bl.  Com.  109.  Though  they  were  religious 
persons,  they  were  also  secular,  in  which  capacity,  they  were  considered  as 
natural  persons,  or  bodies  politic,  and  could  purchase  and  hold  lands,  (Co.  Litt. 
94  a.  b.;  Perk.  §  31,  35,  55, 51,)  before  the  statutes  of  mortmain,  and  can  now 
hold  them  in  all  cases  where  other  corporations  can.  The  capacity  existed 
at  common  law,  and  was  not  taken  away  by  the  statutes  of  mortmain,  where 
the  uses  and  purposes  were  declared  good  by  the  statutes  providing  a  remedy, 
or  correcting  abuses,  which  in  the  language  of  the  supreme  court,  removed 
all  obstructions  and  disabilities  which  in  any  way  prevented  the  donation 
from  taking  effect,  and  restored  them  to  their  common  law  capacity.  4 
Wheat.  31. 

Charities  were  thus  left  free  for  the  exercise  of  the  jurisdiction  of  the 
respective  courts,  who  in  all  cases  gave  efiect  to  the  disposition  of  a  testator* 
whenever  his  intention  was  expressed,  or  could  be  collected  from  the  will, 
notwithstanding  any  defect  in  form,  or  the  want  of  naming  or  designating  an 
object  to  take;  they  would  give  it  locality,  and  application  to  those  persons 
or  bodies  who  were  capable,  if  they  could  by  any  reasonable  intendment.be 
brought  within  the  devise.  As,  in  the  church  of  Holborn  case,  they  shifted 
the  devise  from  the  church  to  the  parson,  because  the  church  could  not  hold 
in  mortmain,  but  as  the  endowment  of  a  vicar  or  parson  was  good  by  the  15 
Rich.  IL,  and  divine  service  by  the  13  Edw.  I.,  and  by  17  Edw.  II.,  it  was 
awarded  to  him,  and  he  held  an  inheritance  in  right  of  the  church  as  a  capable 
person,  the  church  in  efi*ect  holding  for  his  use;  so,  in  the  Reading  case,  they 
shifted  the  devise  from  the  poor  of  the  hospital,  to  the  corporation  which  go- 
verned it. 

The  law  looks  to  the  substance  of  the  gift,  and,  in  favour  of  religion,  vests 
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it  in  the  party  capable  of  taking  it,  (9  Cranch,  329.)  bat  without  the  right  to 
alien  it.  Wing.  Max.  341,  pi.  26.  This  consists  in  the  enjoyment  of  the  thing 
given  according  to  the  intent  of  the  donor.  Courts  of  common  law  and  eqnity, 
were  astate  in  devising  means  of  giving  it  application  and  effect ;  whenever 
the  instrument  would  pass  the  legal  estate,  either  to  the  trustee  or  eetiui  que 
tru$t  or  use^  they  supported  the  charity ;  the  mode  of  establishment,  or  the 
distribution,  was  a  circumstance  in  which  they  would  relieve,  according  to 
their  respective  powers,  against  any  defects  in  the  disposition  by  will  or  deed. 
Their  action  on  charities  was  not,  by  any  authority  assumed  from  the  neces- 
sity of  the  case,  but  the  positive  directions  of  the  statutes,  to  execute  and 
religiously  observe  the  will  of  the  donor,  in  the  most  ample  and  liberral  sort, 
notwithstanding  any  defects  or  failures  therein;  the  same  rules  were  pre- 
scribed to  the  special  tribunals  and  courts  under  whose  governance  charities 
were  placed,  and  were  applied  as  liberally  in  favour  of  a  subject  against  the 
king,  as  between  private  persons.  A  donation  to  a  charity,  therefore,  could 
only  fail  for  want  of  a  capable  object,  where  there  was  neither  a  devisee  to 
use,  nor  in  trust,  nor  a  cestui  que  uae,  capable  of  holding;  they  took  effect  when- 
ever a  trust  was  created  and  vested  in  any  body  or  person  who  was  named, 
described  or  could  be  brought  within  the  scope  of  the  will,  and  was  capable 
of  holding  either  as  eettui  que  iruet  or  trustee. 

The  cases  in  which  these  principles  were  established,  were  decided  before 
the  43  Eliz.,  on  prior  statutes,  or  the  rules  of  the  common  law;  they  have 
been  approved  and  acted  on  by  the  supreme  coart  of  this  state,  in  17  S.  &  R. 
91;  1  Penn.  61;  and  by  the  supreme  court  of  the  United  States,  in  9  Cranch, 
43,  53,  338;  9  Wheat.  455-64;  2  Pet.  583;  3  Pet.  119;  6  Pet.  437;  and  the 
practical  rules  of  construing  the  statutes  of  charities  as  laid  down  in  4  Wheat. 
31,  are  those  which  are  to  be  found  in  cases  not  affected  by  the  43  Eliz.,  as 
well  as  those  within  it. 

The  remedies  for  evasions  of  the  statutes  and  the  abuse  or  misemployment 
of  charitable  donations,  were  administered  with  the  same  liberality  by  courts 
of  law  before  as  after  that  statute;  the  equitable  powers  conferred  on  the 
courts  which  were  to  decide  on  claims  for  charitable  uses  out  of  the  king^s 
lands  or  revenues,  evinces  the  favourable  disposition  of  the  king  and  par- 
liament in  their  favour.  The  benign  principles  of  the  common  law  were 
never  displayed  in  brighter  colours  thau  in  the  course  of  the  courts  in  the  ex- 
position of  the  statutes  of  Hen.  YIll.,  and  Edw.  VI.,  for  the  suppression  of 
superstitious  uses  and  religious  bouses;  if  any  want  of  liberality  has  appeared 
in  later  times  to  have  entered  into  the  jurisprudence  of  England  on  charities, 
it  has  arisen  from  overlooking  the  provisions,  or  disregarding  the  principles 
of  their  ancient  statutes,  which  contain  all  that  is  valuable  in  the  system,  or 
adapted  to  the  institutions  of  this  country.  The  statutes  of  mortmain,  of  su- 
perstitious uses,  and  the  restraints  on  corporations,  are  exceptions  from  the 
general  course  of  the  law  of  England ;  legal  excrescences  which  were  forced 
into  it  by  the  policy  of  the  times,  during  the  existence  of  tenures  in  chivalry, 
the  persecution  of  the  catholic  church,  and  latterly,  since  the  statute  9  Geo. 
II.,  by  a  spirit  of  hostility  to  charitable  donations  by  will,  all  of  which  are 
utterly  repugnant  to  the  spirit  which  pervades  the  common,  the  statute  and 
the  constitutional  law  of  this  state.    There  is  no  case  reported  as  adjudged 
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by  coarts  of  common  law  against  a  gift  to  charity,  where  words  of  inheritance 
were  used  in  a  devise  to  private  persons  in  trust,  or  for  a  use,  or  to  any  body 
or  society^  which  had  a  head  known  to  the  law,  as  being  capable  of  holding 
for  any  other  use,  by  statute,  charter  or  usa^e,  local  custom  or  prescription. 
Perk.  4  510,  refers  to  a  case  decided  in  S6  Edw.  III.,  of  a  devise  of  a  re- 
mainder to  the  brotherhood  of  Whiteacres  in  London,  to  find  a  chaplain  to 
pray  for  the  soul  of  the  testator;  the  brotherhood  was  not  incorporated  or 
enabled  to  purchase,  and  the  remainder  was  held  void.  Perkins  thus  introduces 
this  case — '^Bat  the  commonalty  of  a  company  which  is  not  incorporated  by 
the  king's  charter  to  purchase,  &c,  cannot  take  by  devise;'' — he  states  the 
case  and  concludes — <^And  know,  that  the  chief  and  supreme  officers  of  the 
fraternity,  corporation  or  guild  are  taken  in  law  for  the  best  men,"  &o. 
These  remarks  lead  to  the  ground  of  the  decision.  The  devise  was  of  a  re- 
mainder, which  could  not  vest  without  words  of  inheritance  to  private  per- 
sons, or  to  a  corporation  by  succession ;  in  this  case  there  being  neither,  the 
devise  failed  on  the  ground  that  the  commonalty  or  brotherhood,  having  no 
politic  capacity  by  means  of  a  head  or  chief  officer,  could  not  hold  an  estate 
by  succession,  and  no  words  of  inheritance  being  used,  the  remainder  in  fee 
continued  in  the  heirs  of  the  devisor,  according  to  the  rules  before  laid  dowa 
from  Sheph.  Touch.  335>7,  &c.  There  was  do  franchise  in  the  commonalty, 
from  which  a  corporation  could  be  presumed,  as  in  the  case  from  Bridg.  Duke, 
134,  decided  in  40  Edw.  III.;  the  statute  of  Rich.  II.,  authorizing  the  endow- 
ment of  a  vicar  or  priest,  had  not  been  passed,  and  by  the  words  of  the  devise, 
there  was  no  ground  to  infer  the  intention  to  be  that  any  church  or  parish 
should  take  or  hold  it,  by  a  parson,  overseer  or  church- warden ;  so  that  there 
was  no  circumstance  on  which  the  court  could  lay  hold  to  take  the  estate 
from  the  heir  at  law  and  give  effect  to  the  devisees  as  in  the  cases  referred  to 
in  9  Cranch,  328,  &c.  A  learned  judge  considers  this  to  have  been  a  case 
which  could  have  been  aided  by  the  royal  prerogative  exercised  by  the  court 
of  chancery,  (3  Pet.  142,)  but  it  appears  to  have  been  one  where  the  king  had 
no  interest  or  claim  by  statute,  prerogative  or  tenure;  the  devise  not  taking 
effect,  the  estate  remained  in  the  heir  of  the  devisor.  The  charity  was  not 
extinct  as  in  cases  under  the  statute  of  Templars;  it  never  existed,  because 
there  was  no  devisee  in  whom  the  remainder  could  vest ;  the  king  therefore 
could  not  make  a  new  appointment  by  his  sign  manual,  (7  Co.  Rep.  36  a.,)  nor 
could  a  court  of  chancery  disturb  the  course  of  the  common  law,  on  any 
ground  of  equity;  such  a  devise  would  not  be  aided  in  equity  under  the  43 
Eliz.,  unless  the  brotherhood  could  be  considered  as  a  corporation  by  pre- 
scription, by  some  franchise  or  right  to  unite  them.  This  case  therefore  can- 
not be  considered  as  at  all  in  opposition  to  those  which  have  been  referred  to. 
So  far  as  the  common  law  could  be  settled  by  the  repeated  solemn  adjudi- 
cations of  the  courts  of  Westminster  Hall,  we  thus  find  it  established  from 
the  time  of  Edw.  III.,  without  any  clashing  decision.  It  only  remained  to 
add  the  sanction  of  parliament  to  these  principles  of  the  law  of  charity  by  a 
declaratory  act  to  make  them  irrevocable.  That  was  done  in  the  case  of  the 
Thetford  school  devise,  which  had  been  held  valid  in  the  two  preceding 
cases,  in  34  &  35  Eliz. ;  Croke  Eliz.  288,  and  Poph.  6-8.  This  devise  was 
made  in  9  Eliz.j  when  the  annual  value  of  the  land  was  JC35  per  annum,  it 
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afterwards  rose  to  £100;  a  private  bill  was  exhibited  in  parliament,  7  Jac* 
I.,  for  the  erection  of  the  school,  &c.,  according  to  the  will,  on  which  two 
questions  were  moved: — 1.  Whether  the  preacher,  school-master,  usher  and 
poor  should  have  only  the  said  certain  sums  appointed  to  them  by  the  founder, 
or  that  the  revenue  and  profit  of  the  land  should  be  employed  to  the  increase 
of  their  stipend,  &c.  2.  If  any  surplusage  remained  how  it  should  be  em* 
ployed.  The  case  was  referred  to  the  judges,  and  it  was  resolved,  that  the 
whole  profits  and  revenue  should  be  employed  to  the  increase  of  the  stipends, 
and  if  any  surplusage  remained  it  shoald  be  expended  for  the  maintenance 
of  a  greater  number  of  poor,  and  nothing  should  be  directed  to  the  use  of  the 
devisees,  executors  or  heirs,  or  any  private  use,  it  appearing  to  be  the  inten- 
tion of  the  testator  to  employ  the  whole  in  works  of  piety,  charity,  the  main- 
tenance and  increase  thereof,  and  the  bill  was  passed  accordingly.  This  was 
in  accordance  with  the  rule  established  in  the  statute  de  Umplariumj  quoted 
by  Lord  Coke  at  the  end  of  the  case;  so  always  that  the  godly  and  worthy 
will  of  the  donors,  &c.,  (8  Co.  Rep.  130  b.,  131  b.,)  which  was  not  a  new  rule 
introduced  into  the  law  by  the  act  passed  for  the  Thetford  school,  but  as  de- 
clared by  all  the  judges  in  the  case  of  Sutton^s  Hospital,  in  10  Jac.  I.,  was  de- 
claratory and  explanatory  of  the  common  law;  10  Co.  Rep.  30  b.,  34  a.  The 
right  to  take  and  hold  the  land  devised  for  charitable  uses  with  their  increased 
revenues  and  profits  being  thus  definitely  settled  by  both  the  legislative  and 
judicial  power  of  the  kingdom  it  has  never  been  questioned  since  the  case  of 
the  Thetford  school,  on  which  the  statute  43  Eliz.  had  no  bearing,  and  is  not 
even  referred  to  in  the  report  of  the  proceedings  in  parliament  or  the  opinions 
of  the  judges  on  the  law  of  the  case,  as  previously  settled,  in  Croke  Eliz.  288; 
Poph.  6-8. 

The  spirit  of  equity  which  pervaded  the  law  of  charities,  having  been  ex- 
tended so  as  to  bring  within  its  protection  not  only  the  specific  bequests  of  a 
testator,  but  the  entire  fund  on  which  they  were  charged,  it  was  not  necessary 
for  courts  of  equity  to  usurp  any  of  the  powers  of  a  court  of  law,  in  order  to 
efiectuate  a  charitable  donation,  or  to  establish  any  rules  or  principles  different 
from  those  on  which  tt^e  common  law  courts  had  acted  with  the  sanction  of 
parliament.  Chancery  had  its  appropriate  jurisdiction  over  cases  of  fraud, 
accident  and  breach  of  trust,  arising  out  of  dispositions  of  property  to  purposes 
unconnected  with  charity ;  if  the  party  had  a  right  known  to  the  law,  but  had 
no  legal  remedy,  he  could  resort  to  the  extraordinary  powers  of  the  court  of 
chancery  for  relief,  according  to  its  usage  and  settled  principles,  which  ap- 
plied to  charities  as  well  as  other  subject  matters  of  its  cognizance.  To  have 
refused  the  same  relief  in  the  one  case  as  the  other,  would  have  placed 
charities  under  the  ban  of  the  law  of  equity,  though  they  were  the  favourites 
of  the  statute  and  common  law :  if  there  was  any  thing  in  the  nature  of 
charities,  which  would  call  for  or  justify  the  withholding  equitable  relief  for 
matters  not  cognizable  at  law,  without  special  authority  by  statute,  it  would 
have  appeared  in  the  course  of  the  law  for  more  than  three  hundred  years 
before  the  43  Eliz.  Its  history  exhibits  no  feature  of  the  kind;  on  the  con- 
trary, it  exhibits  the  most  convincing  evidence,  that  it  was  peculiarly  the 
doty  of  courts  of  equity  to  obey  the  injunctions  of  the  statutes,  to  execute  the 
intention  of  the  donors  and  founders  of  charities,  and  not  to  suffer  their  dona- 
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tions  1o  fail  of  effect,  or  to  be  abased  when  their  intention  conld  be  ascer- 
tained. 

The  procdMings  of  courts  of  equity  are  yerj  imperfectly  reported  prior  to 
the  restoration;  some  few  cases  are  interspersed  among  the  common  law 
reports,  but  they  are  mostly  referred  to  in  the  short  notes  of  Carey  and  Tothill, 
which  do  not  give  the  reasons  of  the  court  for  their  decisions;  we  are  there- 
fore left  to  infer  the  principles  which  goyemed  them  from  their  acts,  thus 
briefly  noted,  and  the  elementary  writers  in  or  near  the  time,  who  have  given 
the  results  in  general  terms.  Enough,  however,  can  be  collected  to  show 
satisfactorily,  that  the  general  course  of  equity  before  the  43  Eliz.  in  all  cases 
of  charities,  was  according  to  rules  and  principles  as  well  settled  and  defined 
as  on  any  other  subjects,  and  was  the  basis  on  which  the  law  now  stands  on 
the  construction  of  that  statute. 

The  jurisdiction  of  chancery  over  trusts  was  never  qnestioned  by  the  most 
strenuous  advocates  of  the  common  law;  2  Bacon  Abr.  29;  Harg.  L.  T.  43i; 
Treat.  £k].  523;  2  D.  C.  D.  764.  It  was  coeval  with  their  existence,  and  its 
exercise  was  indispensable  in  cases  where  the  feoffor,  having  parted  with  his 
whole  estate,  had  no  control  over  it  at  law;  but  being  made  in  trust  and  on 
confidence,  the  powers  of  a  court  of  equity  were  necessary  to  deal  with  the 
corrupt  conscience  of  the  feoffee  who  refused  to  execute  the  trust — the  cases 
of  its  exercise  from  the  time  of  Hen.  VI.  are  numerous;  4  Co.  Inst.  84;  Gilb. 
Ch.  19,  259;  Bohun  C.  C.  6;  1  Hu.  Ab.  400;  Lilly  Pr.  Reg.  57-8;  1  Roll.  Abr. 
374;  Mitf.  PI.  120-1. 

The  equity  and  use  of  the  land  being  to  go  according  to  conscience,  the 
sobpcBna  for  relief  herein  in  this  court  is  given  accordingly.  Sheph.  Abr.  201, 
pi.  13, 199.  Chancery  would  not  only  compel  the  performance  of  the  trusts  spe- 
cified,  but  compel  the  feoffee  to  do  any  other  acts  for  the  benefit  of  the  feoffor 
or  ee$tui  que  use  in  a  deed  or  obligation.  Bro.  Conscience,  5,  9.  27,  fo.  162-3 ; 
Carey,  13,  20,  cites  cases  from  the  time  of  Hen.  Vl.  and  Ed.  IV.  It  also  re- 
medied grievances  arising  from  acts  done  which  were  prohibited  by  statute, 
0  but  for  which  there  was  no  remedy  by  the  common  law,  as  waste  in  certain 
cases.     Car.  26;  Moore,  554,  pi.  748;  Fonb.  32. 

All  cases  of  covin  and  fraud  were  cognizable  in  equity,  from  the  earliest 
times.  Toth.  62;  Car.  20,  25-6;  4Vin.  Abr.  487;  Bro.  Conscience^  8;  Moore,  620, 
pl.  846.  The  performance  of  verbal  promises  in  temporal  matters;  Bro.  Con- 
science, 14,  fo.  163;  Tr.  Eq.45.  The  specific  performance  of  contracts  made  by 
competent  parties,  on  good  consideration,  were  also  decreed  against  the  party, 
his  heir,  and  those  claiming  under  him  with  notice.  Toth.  3,  4,  62,  69,  70,  92, 
123,  106;  Cro.  Car.  110;  Tr.  Eq.  6;  2  Day's  Com.  Dig.  772. 

"  Equity  will  aid  the  perfecting  of  things  well  meant,  and  on  good  conside- 
ration," and  '^  will  reform  in  conscience  that  which  is  badly  done,''  by  sup- 
plying defects;  Car.  33,  cites  9  Hen.  VUL;  Max.  Eq.  57;  10  Hen.  VII.  201, 
pi.  13.  It  will  prevent  a  contract  from  failing  for  want  of  a  circumstance  or 
ceremony,  (Carey,  24-5,)  as  livery  of  seisin,  attornment,  surrender  of  a  copy- 
hold, enrolment  of  a  deed,  a  misrecital;  (Toth.  62,  12  Eliz.  79,  38  Eliz.,)  or  a 
misnomer  of  a  corporation;  Toth.  131,  32  Eliz.;  Car.  24,  44;  Bohun  C.  C.  7; 
Max.  in  Eq.  57;  Toth.  27. 33  Eliz.;  Sheph.  Abr.  194-5;  Hob.  124;  Cro.  Eliz.  106. 
Though  an  estate  cannot  be  created  by  covenant  by  law,  it  shall  be  made 
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good  in  chancery;  Totb.  84,  40  Eliz.  So  of  a  lease  made  to  commence  dnring 
the  existence  of  a  former  one  which  woald  make  it  void  at  law.  Toth.  137, 
25  Eliz.;  S.  P.,  128,  40  Eliz.  So  where  an  exception  was  intended  to  be 
made,  but  it  was  omitted  by  mistake,  chaocery  supplied  it.  Toth.  131, 37  Eliz. 
So  where  a  devise  was  void  at  law,  by  misrecital  of  a  grant  and  by  reason  of 
an  attornment;  (Toth.  79,  38  Eliz.,)  or  a  copyhold  surrendered  at  a  court  held 
out  of  the  manor  where  the  land  lay;  (25  Eliz.,  Toth.  45,)  or  a  conveyance 
sought  to  be  avoided  for  want  of  livery;  (Toth.  43,  41  Eliz.,)  chancery  will  re- 
lieve, though  the  defect  would  be  fatal  at  law.  Where  courts  of  equity  act 
upon  instruments  to  take  effect  in  the  lifetime  of  the  party  who  makes  an 
agreement  for  a  valuable  consideration,  they  will  make  it  as  effectual  for  the 
purposes  Intended  as  the  party  had  power  to  do;  (Sugd.  Pow.  361,)  and  in  dis- 
positions by  will,  they  will  help  against  all  defects  which  the  testator  had 
power  to  remedy.  1  Mad.  Ch.  47-9.  The  principle  on  which  they  act  is, 
that  where  the  parties  interested  intended  to  contract  a  perfect  obligation, 
though  by  mistake  or  accident  they  omit  the  set  form  of  words,  so  that  there 
is  no  legal  remedy,  yet  they  are  bound  in  natural  justice  to  stand  to  their 
agreement,  and*  ^' where  there  is  substance,  the  law  will  apply  the  words  to 
the  intent,  though  they  sound  differently."  (Tr.  14;  1  Fonb.  147;  Plowd.  140-1,) 
the  imperfect  execution  of  the  contract  not  affecting  the  equity  raised  by 
the  agreement.  1  Fonb.  37,  40,  41.  Equity,  therefore,  will  supply  any  de- 
fects of  circumstances  in  conveyances;  (1  Fonb.  38,)  where  there  is  an  intent 
to  make  a  better  assurance.  Carey  44. 

It  has  never  been  pretended  that  the  course  of  equity  on  these  subjects  was 
regulated  or  in  any  way  affected  by  the  43  Eliz.;  it  was  founded  on  principles 
which  were  the  origin  and  foundation  of  its  jurisdiction,  and  became  gra- 
dually developed  according  to  the  exigency  of  the  times.  There  is  no  rea-. 
son  which  would  prevent  their  application  to  charities  in  all  cases  between 
subjects,  before  the  43  Eliz.  in  the  same  manner  as  after;  nor  is  there  to  be 
found  in  any  decision  or  authority,  other  than  the  late  dieta  denying  it:  so  far 
as  any  traces  of  its  jurisdiction  over  charities  are  to  be  found  in  the  books,  it 
seems  to  have  been  under  the  three  heads  of  fraud,  trust  and  accident,  and 
exercised  without  any  doubt  of  the  power  in  all  cases  where  either  circum- 
stance existed. 

In  Toth.  58,  a  case  is  reported  as  having  been  decided  in  36  &37  Hen.  VIII. 
in  which  the  court  of  chancery  decreed  lands  to  the  mayor  and  burgesses  of 
Gloucester,  to  whom  they  had  been  devised  for  the  use  of  a  school  and  other 
purposes.  When  a  donor  appointed  lands  or  goods  to  be  sold  to  maintain  a 
charitable  use,  and  did  not  appoint  by  whom  the  sale  should  be  made,  it  was 
decreed  to  be  made  by  persons  named  by  the  commissioners,  and  the  money 
employed  to  maintain  a  charitable  use  according  to  the  donor's  intent.  Toth. 
30;  Duke  on  Charitable  Uses  by  Bridgman,  360,  41  Eliz.  In  Sir  Francis 
Moore^s  reading  on  the  43  Eliz.,  various  cases  are  referred  to  which  show 
clearly  that  charities  stood  upon  the  same  footing  in  equity  before  the  statute 
as  they  have  done  since.  If  a  man  devise  that  the  executors  of  his  wife 
shall  pay  money  to  be  lent  to  young  tradesmen,  it  is  void,  because  ho  can. 
not  charge  the  executors  of  his  wife ;  but  assets  belonging  to  the  husband 
were  decreed  to  be  liable  to  the  charitable  use.    Duke  on  Charitable  Uses, 
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bj  Bridgman,  136,  40  Eliz.  Land  'sold  in  confidenee  to  perform  a  charitable 
use,  which  the  bargainor  declared  by  his  will,  the  bargain  was  never  enrolledi 
yet  the  lord  chancellor  decreed  the  heir  should  sell  the  land,  to  be  disposed 
according  to  the  use.  This  decree  was  made  34  Eliz.,  before  the  statute  of 
charitable  uses,  and  ''was  made  upon  ordinary  judicial  equity  in  chancery, 
and  therefore  it  seems  the  commissioners  upon  this  statute  may  decree  aa 
much  in  the  like  case.''  If  a  reversion  be  granted  to  a  charitable  use,  the 
particular  tenant  shall  be  bound  to  attorn  by  the  decree  of  the  commissioners, 
and  it  was  said  there  are  precedents  in  chancery  where  the  lord  chancellor 
had  decreed  and  compelled  the  tenant  to  attorn.  Sir  Thomas  Bromly  decreed 
and  compelled  the  terre  tenant  to  give  seisin  of  a  rent  seek  to  the  intent  the 
party  may  bring  an  assize.    Duke  on  Charitable  Uses,  by  Bridgtnan,  163* 

From  these  cases,  and  the  remarks  of  Sir  Francis  Moore,  it  seems  that  the 
course  of  the  commissioners  and  the  chancellor,  under  the  statute,  was  taken 
from  the  previous  rules  of  judicial  equity,  which  were  settled  long  before  its 
adoption;  it  was  penned  by  him  by  order  of  the  house  of  commons,  (Duke  on 
Charitable  Uses,  by  Bridgman,  122,)  which  gives  great  weight  to  any  opinion 
expressed  by  him,  and  to  cases  which  he  adopts  as  law.  He  says,  no  use 
shall  be  taken  by  equity  to  be  a  charitable  use,  within  the  meaning  of  the 
statute,  if  it  be  not  within  the  meaning  and  words  of  the  statute;  but  the 
words  may  be  construed  by  equity,  as  the  repairs  of  churches  extend  to  all 
convenient  ornaments,  and  convenients  for  the  administration  of  divine  ser- 
vice. A  gift  of  lands  "  to  maintain  a  chaplain  or  minister  to  celebrate  divine 
service,  is  neither  within  the  letter  nor  meaning  of  this  statute,  for  it  was  of 
purpose  omitted  in  the  penning  of  the  act,  lest  the  gifts  intended  to  be  em* 
ployed  upon  purposes  grounded  upon  charity  might,  in  change  of  times,  con- 
trary to  the  minds  of  the  givers,  be  confiscated  into  the  king's  treasury;  for 
religion  being  variable,  according  to  the  pleasure  of  succeeding  princes,  that 
which  at  one  time  is  held  for  orthodox,  may,  at  another,  be  accounted  super- 
stitious, and  then  such  lands  are  confiscated,  as  appears  by  the  statute  of 
charities,"  1  Edw.  VI.,  ch.  14.  The  efifect  of  this  omission  is  not  to  make  the 
devise  void,  but  to  except  such  cases  from  the  jurisdiction  conferred  on  the 
commissioners  by  the  statute.  It  is  the  same  as  a  proviso  which  declaree 
that  nothing  in  the  act  shall  be  construed  to  extend  to  colleges,  &c.,  which  is 
only  to  exempt  them  from  being  reformed  by  commission.  Hob.  136.  So  a 
gift  for  the  maintenance  of  a  chaplain  or  priest  for  divine  service,  will  be  a 
charitable  use,  and  in  the  direction  of  chancery,  though  not  within  the  power 
of  the  commissioners;  7  Day's  Com.  Dig.  N.  10,  p.  609,  and  cases  cited.  As 
the  statute  gives  to  the  chancellor  no  judicial  power,  except  by  appeal  from 
the  decree  of  the  commissioners,  it  follows,  that  wherever  he  exercises  any 
jurisdiction  over  cases  not  within  the  statnte,  or  excepted  from  the  power  of 
the  commissioners,  it  is  independent  of  the  statute;  yet  the  uniform  course 
of  equity  in  such  cases,  has  been  to  give  relief  by  the  same  rules  and  princi- 
ples as  if  the  case  had  been  included  in  its  enumeration.  The  lord  keeper 
and  the  judges  decreed,  that  money  given  to  maintain  a  preaching  minister, 
was  a  charitable  use,  notwithstanding  it  is  not  warranted  by  the  statute,  and 
that  the  same  should  be  paid  by  the  executor  to  such  maintenance.  Pember 
v.Jrtf}gton,Toth.34, 15  Car.I.;  Bridg.  Duke,  381,  Peruiredy,  Payer.  Where  an 
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endowment  was  niade  for  a  vicar,  but  was  void  at  law  by  reason  of  some  defects 
arising  from  the  ignorance  of  the  donor,  it  was  decreed  good  in  chancery;  "  For 
in  cases  of  charitable  ases,  the  charity  is  not  to  be  set  aside  for  want  of  every 
circumstance  appointed  by  the  donor, — if  it  should,  a  great  many  charities 
would  fail."  Nelson  Rep.  Ch.  40-41,  15  Car.  I.,  Joyce  v.  Oabum,  So,  where 
by  will  a  certain  sum  was  charged  upon  land  for  a  weekly  sermon  and  lecture, 
it  was  objected,  that  the  devise  was  void,  "  because  the  case  was  not  in  the 
statute,''  because  ''no  person  was  named," — ''  part  of  the  land  was  held  per 
autre  vie,  and  not  devisable," — and,  ''as  the  sermons  had  been  discontinued, 
therefore  the  annuity  ought  to  ceasej"  but  the  chancellor  held  them  to  be 
good.  2  Ch.  Cas.  18-19;  S.  P.,  33. 

This  principle  has  been  followed  up  by  various  cases,  in  which  devises  to 
chaplains,  ministers,  preachers,  vicars,  &c.,  have  been  held  good,  (1  Yin.  Abr. 
249;  2  Vern.  105;  3  P.  Wms.  344;  Swinb.  71,)  and  chancery  has  decreed  the 
execution  of  trusts  in  their  favour,  without  any  other  authority  than  that  on 
which  they,  through  all  time,  acted  on  matters  within  their  appropriate  juris- 
diction. 2  Fonb.  210.  It  was  strongly  illustrated  in  a  case  decided  imme* 
diately  after  the  statute.  In  11  Hen.  VI.,  land  was  given  with  intent  to  find 
a  chaplain  to  celebrate  divine  service,  until  the  feoffor  should  procure  a  foun- 
dation, but  was  not  so  employed;  the  commissioners  under  the  39  Eliz.  de* 
creed  the  lands  to  the  use, — the  chancellor  reversed  their  decree,  because 
the  use  was  not  inquirable  by  them  under  the  statute,  but  by  his  chancery 
authority  he  did  decree  the  land  according  to  the  original  use.  Bridg.  Duke, 
154;  Carey  39;  3  Jac.  I.  A  decree  was  made  for  the  heir  at  law,  against 
certain  feoffees  who  had  lands  conveyed  to  them  to  maintain  scholars  who 
should  use  holy  orders.  Toth.  61-2,  Cr^is  v.  Crofls^  3  Jac. I.;  though  this  case 
is  not  within  the  statute. 

The  general  principle  adopted  in  chancery,  that  the  performance  of  a 
charitable  use  is  equally  if  not  more  favoured  than  the  payment  of  debts, 
(Bridg.  Duke,  138,  from  Moore's  Reading  on  the  Statute,  referred  to  as  laid 
down  in  42  Eliz.,)  shows  the  reason  of  these  decisions  to  be  founded  in  gene- 
ral rules,  to  carry  the  intention  of  the  party  into  effect,  for  all  lawful  objects, 
especially  favoured  ones,  as  is  forcibly  expressed  in  a  note  in  Tothill,  of  a 
case  decided  in  38  &  39  Eliz.  "  The  law  of  God  speaks  for  kim,  equity  and 
good  conscience  speak  for  him,  and  the  law  of  the  land  speaketh  not  against 
him."  Tolh.  126.  This  is  the  basis  of  equity  jurisdiction;  and  as  there  is  no 
subject  to  which  the  rule  would  apply  with  more  farce  than  to  charities,  so 
it  will  be  found,  that  it  has  been  the  uniform  course  of  equity  to  support 
charitable  donations  in  all  cases  where  they  were  not  prohibited  by  law;— 
(he  inquiry  has  been,  not  what  uses  were  authorized,  but  only  what  forbidden. 
Courts  of  original  jurisdiction  have  taken  cognizance  of  cases  excluded  from 
the  power  of  special  tribunals,  without  any  statutory  authority,  and  have  not 
considered  charities  to  be  excluded  from  the  protection  of  the  law  of  equity, 
because  they  were  not  made  subject  to  the  power  of  the  commissioners  under 
the  43  Eliz.  It  contains  no  provision  which  enlarges  the  jurisdiction  of  the 
chancellor,  as  a  court  of  equity,  or  as  acting  in  place  of  the  king  by  his  pre* 
rogative  or  personal  jurisdiction ;  in  the  appointment  of  commissioners,  he 
acts  as  a  special  officer,  selected  to  perform  the  duty  imposed  by  the  statute ; 
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in  sustaining  appeals  from  the  commissioners,  he  acts  by  the  rules  of  equity 
and  good  conscience,  and  these  are  the  only  functions  which  he  is  to  per- 
form under  the  statute,  Keb.  943-4;  2  Ruff.  708-9.  It  is  wholly  silent  as  to 
a  proceeding  by  original  bill,  between  private  parties,  or  by  information  of 
the  attorney  general,  where  the  king  is  in  any  way  concerned,  or  wherp  the 
chancellor  can  act  only  by  the  sign  manual  of  the  king.  It  enumerates  only 
twenty-one  charitable  uses,  as  classed  by  Lord  Coke,  in  2  Inst.  710,  and  pre- 
scribes only  one  rule  lo  the  commissioners  in  making  their  decrees:  '^ So  as 
the  lands  and  money  may  be  duly  and  faithfully  employed  to  and  for  such  of 
the  charitable  uses  and  intents  before  rehearsed  respectively,  for  which  they 
were  gi?en,  limited,  assigned  or  appointed,  by  the  donors  and  founders 
thereof;" — ^' which  decrees  not  being  contrary  to  the  orders,  statutes  or  de- 
crees of  the  donors  or  founders,  shall,  by  the  authority  of  the  present  parlia- 
ment, stand  firm  and  good,  according  to  the  tenor  and  purport  thereof,  and 
shall  be  executed  accordingly,  until  the  same  shall  be  undone  or  altered  by 
the  lord  chancellor,"  &c.  2  Co.  Inst.  710. 

This  is  the  substance  of  the  recital  and  remedial  part  of  this  statute;  and 
if  the  law  of  charity  could  be  traced  to  no  other  source,  the  system  must  have 
remained  not  only  very  defective,  but  would  have  been  extremely  illiberal 
and  contracted,  if  it  had  rested  on  the  enacting  or  remedial  provisions  it  con- 
tains, or  its  operation  and  effect  had  been  confined  to  the  enumerated  cases. 
By  recurring  to  the  statutes  heretofore  noticed,  and  the  decisions  of  courts  of 
law  and  equity,  before  this  statute,  it  will  be  found,  that  they  comprehend 
forty-six  specifications  of  pious  and  charitable  uses,  which  were  recognised 
as  within  the  protection  of  the  law,  in  which  were  embraced  all  that  were 
enumerated  in  the  43  £liz.  The  statutes  of  Hen.  VIII.  and  £dw.  VI.,  for 
the  suppression  of  superstition,  protected  more  cases  of  charity,  and  prescribed 
more  liberal  rules  for  their  establishment  and  maintenance,  than  the  43  Eiiz. 
The  rules  they  prescribed  to  the  commissioners,  and  the  courts  under  which 
they  were  placed,  are  more  definite  and  explicit  in  favour  of  charities,  even 
where  their  establishment  would  prejudice  the  rights  of  the  king,  than  this 
statute  directs  in  cases  between  individuals.* 

•  The  following  ■ummary  Ititof  unt  deelftred  by  ttatate  and  adjudged  eaaes  to  be  valid,  aa  piooa 
and  charitable,  for  which  property  could  be  held  prior  to  the  43  Eliz.  will  fully  autUin  this  poaition. 
1.  Gifts  for  the  e xereiae  and  celebration  of  divine  service,  to  find  a  chaplain,  a  taper  to  bum  before 
an  Image,  prayers  for  aouU,  the  defence  of  the  church,  obits,  or  service  of  a  priest.  8t  13  Edw.  I.; 
17  Edw.  II.;  2  Hen.  V.;  S3  (len.  VIII.;  15  Rich  H.  8.  Free  alms,  liberal  alms.fivin(  and  relief  of 
the  poor.  13  Edw.  I ;  17  Edw.  11.;  37  Hen.  VIII.;  ]  Edw.  VI.;  these  were  giAa  in  franckalmoigne. 
and  were  good  at  common  law.  Litl.  $  133;  Co.  Litt.  03  b.  94  a.  A« ;  A  Co.  Rep.  17;  Carey,  3S  ; 
Bridg.Diike,  154;  Pt  ph.  6;  8  Co.  Rep.  130;  And.  43;  Hob.  134;  Plowd.  583;  Perk.  $  7.  3  Hospital iiiea. 
J7EJW.  II.;l5RiGh.  II.  4.  A II  other  offices  and  set  vices  before  time  due,  by  whatevername.  17  Edw  If. 
5.  The  employment  of  a  vicar  to  inform  the  people,  A«.  J5  Rich.  II.  6.  Lasers  in  hoapitala.  9  Hen.V. 
7.  Men  out  of  their  wits.  S  Hen.V.  8  Poor  women  with  child,  nourishing,  ri-lieving  and  refreshing 
ntlior  poor  people.  S  Hen.  V.,  1  Ca  Rep.  36  a.  9.  The  discharge  of  tolls  and  tallages  to  be  levied  to 
relieve  ihc  poor.  ^  Hen.  VIII ;  I  Co.  Rep.  3d  a.  10.  The  ripansing  of  street^.  83  Hen.  VIII.  II. 
Good,  virtuous  and  charitable  deeds.  37  Hen.  VIII.  18.  Erecting  grammar  schools  and  the  main. 
tenance  of  schoolmasters ;  I  Edw.  VI.;  Dyer,  835;  1  Co.  Rep.  35;  and  ushers.  Poph.  8 ;  8  Co.  Rep.  130  b. 
13.  The  further  augmentation  of  the  universities.  1  Edw.  VI.  14.  The  support  of  preachers,  prieata 
and  vicars;  1  Edw.  VI.:  and  parsons.  Plowd.  533;  1  Co.  Rep.  96.  15.  The  malutenanee  of  pier  walla 
and  sea  banks.  1  Edw.  VI.  16.  The  relief  of  poor  men,  being  studenu  or  otherwise.  I  Edw.  VI. 
17.  Repairing  bridges  and  walla.  8  &  3  Edw.  VI.;  1  Co  Rep.  86  a.  18.  Betting  poor  people  at  work. 
5^0  Edw.  VI.;  1  Co.  Rep.  96  a.    19.  The  rctuacitation  of  alma,  prayer,  and  ezansple  of  good  lift. 
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The  same  remark  applies  to  the  statutes  of  the  39  Eliz.,  and  if  a  detailed 
comparison  was  made,  exhibiting  the  system  of  charities  by  the  general 
coarse  of  the  law  of  England ,  as  it  stood  before  the  43  Eliz.,  and  as  it  would 
appear  from  that  statute  taken  alone,  no  jurist  would  hesitate  in  preferring 
the  former  as  the  most  perfect  and  liberal.  The  contrast  would  be  striking 
indeed,  if  we  expunge  from  the  latter  all  which  it  adopts  from  former  statutes 
and  the  common  law;  or  if  we  take  from  the  rules  and  principles  which  have 
governed  its  construction,  as  they  are  stated  in  the  books  to  have  been 
founded  on  its  provisions,  those  which  appear  to  have  been  finally  settled 
and  established  previously; — ^this  statute  and  the  great  system  which  has 
been  supposed  to  have  been  built  upon  it,  would  lose  its  importance  in  the 
view  of  the  profession. 

That  branch  of  the  personal  or  prerogative  jurisdiction  of  the  chancellor, 
which  is  exercised  on  the  information  of  the  attorney  general,  by  appointing 
a  charitable  donation  to  new  objects,  on  the  extinction  of  those  to  which  it 
was  originally  devoted,  will  be  found  to  be  derived  from  the  fundamental 
law  of  charities,  established  by  the  statute  of  Templars,  17  £dw.  11. 

The  altering  and  disposing  to  good  and  pious  uses,  donations  originally 
made  for  purposes  of  superstition,  is  a  provision  of  the  1  Edw.  Vf.  The  ap- 
pointment of  general  and  vague  charities  to  definite  objects,  results  from  the 
general  direction  of  the  statutes,  prior  to  the  43  Eliz.,  to  make  such  appoint- 
ments, '*'  so  that  the  will  of  the  giver  shall  in  all  things  always  be  faithfully 

I  A:  2  Pb  &  M.  80.  The  rflfef  or  prisoners.  -14  £liz.;  Brfdf  Dtikn,  131.  91.  The  repair  of  eharehe& 
13  Biz.;  Cro.  Elis.  449 ;  1  Co.  Bep.  Mb.  9Sl  The  inaintenRnee  of  poor  in  boueee  of  correction.  S9  kliz.. 
93.  For  impotent  and  maimed  soIdier«.  S9Bliz.;  35Elii.cb.  1.  84.  For  hurt  and  maimed  mariuers. 
35  Eliz.cb.  1;  Mo.StiO,  p|  1SS3.  S5.  The  maintenanoe  of  houaea  of  correction  aiid  abiding  houaea. 
35  FliK.  ch.  7;  39  Elis.  ch.  5.  86.  For  stocks  and  stores  for  them,  and  the  use  of  the  poor.  39  Eliz.  eh.  4 ; 
ICo.  Rpp  36  a.  87.  To  erect  and  found  hospitals.  39  Eliz.ch.5;  Co.  Mtt.344a.:  10  Co.  Rep.  95, 4ko. 
Hob.  183 ;  Toth.  33 ;  Mo.  865,  pi.  1 104.  89.  Schools  of  learnlnf ,  collegea  and  hospitals,  for  the  relief  ofiht 
poor.  39  Eliz.  eh.  6.  99.  For  the  relief  of  orphans  au  1  fatherless  children.  39  Eliz.  eh.  6;  8winb.66. 
30.  And  such  lilce  good  and  lawful  charities.  39  Eliz  ch  6.  31.  Repairing  bridges  and  roads;  39  Eliz. 
ch.6;  making  bridges  and  beaeona.  6Co.  Rep.  1-8.  33  Maintenance  offreeschooU  and  poor  scholars. 
39.  Eliz. eh. 6.  33.  Or  sneh  other  good,  lawful  and  charitable  purposes  and  intents.  39  Eliz.  ch.6. 
34.  The  true  labour  and  exercise  of  huabandry.  7  Jae.  I.  ch.  3,  preamble ;  Keb.  8t.  1040 ;  3  Ruff.  St.  74, 
recited  as  profitable  to  the  commonwealth  and  pleading  to  God.  35.  The  bringing  upof  apprenticesof 
bothatxee  In  trades  and  manual  oeeupations.  7  Jac  f .  ch.  S.  36.  The  making  a  stock  for  poor  labour. 
ers  in  huabandry— poor  apprentices,  and  to  set  them  at  work.  1  Co.  Rep.  86  a.  37.  For  chapels  of  ease, 
erected  as  members  of  parochial  churches.  Hob.  IS.'M.  38.  For  erecting  cathedrals— of  money  for  their 
support.  8winb.66.  30.  For  the  advancement  of  religion  and  laarning.and  the  maintenance  of  the 
poor.  1 1  Co.  Rep.  70  b.  40.  For  public  benefit.  1.1  Co.  Rep  73  b.  41.  Works  of  piety  and  charity,  or 
any  other  charitable  uae.  1  Co.  Rep  95  a.;  6  Co.  Rep.  130  b.  43.  Poor  men  decayed  by  miafhrtune,  or 
the  visitation  of  God.  Mo.  189,  pi.  377.  43.  Persona  imprisoned  for  conscience  sake.  Bridg.  Duke,  131. 
44.  A  bell  for  a  church,  pulpit  cushion  and  cloth,  for  a  session  bouse,  or  for  the  ornament  of  a  church, 
or  veetments  for  service.  Popb.  139 ;  6  Co.  Rep.  1-8.  45.  The  marriage  of  poor  maidena.  I  Co.  Rf>pi  96  a.; 
6Co.  Rep.  1  b.,  3a.  46.  For  any  eh  iritable  use;  1  Co.  Rep.  86  a.:  Shf  p.  Abr.  1066 ;  and  aoeh  uses  as  oon* 
eur  in  deoency  and  good  order  with  the  intent  of  the  founder.  Bridg.  Duke,  155. 

The  twenty-one  cases  enumerated  in  the  stitate  43  Eliz.  are  the  following :— 1.  The  relief  of  aged, 
poor  and  impotent  people.  8.  The  maintenance  of  sick  and  maimed  soldiere  and  marinera.  3.  Schools 
of  learning.  4.  Free  schools.  5.  Scholara  in  aniveraitles.  6.  Bouses  of  correction.  7.  llepairaof 
bridges.  S.  Ofportsorhavena.  9.  Of cawsies.  ]O.Churehea.  II.  Of  seabanka.  18.  Of  highwaya. 
]3l  For  education  and  preferment  of  orphans.  14.  Fbr  marriage  of  poor  maidens.  15.  For  supports- 
tion,  aid  and  help  of  young  tradeamen.  16.  Of  handicraft-men.  17.  Of  persona  decayed.  18.  For 
redemption  or  relief  of  priaonera  or  captives.  19.  For  ease  and  aid  of  any  pour  inhabitania  eoueerning 
payment  of  flfttena.   90.  Fitting  out  aoldien.    81.  And  oUier  taxes. 
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obaerred  and  religiously  executed ;"  ( 17  Edw.  IL.)  and  that  the  decrees  "  shall 
be  most  beneficial  in  favour  of  the  charities  specified ;"  (1  Edw.  YI.,)  so  that 
the  said  charitable  uses  may  be  observed  in  the  most  liberal  and  ample  sort. 
39  Eiiz«  Genera]  charities  are  embraced  in  the  37  Hen.  VIII.  as  '^good,  vir- 
tuous and  charitable  deeds;''  and  in  1  &  2  Ph.  &  M.,  'Mhe  resuscitation  of 
alms,  prayer  and  example  of  good  life;"  and  in  39  Eliz.,  ch.  6,  ''other  good, 
lawful  and  charitable  purposes  and  intents;" — they  were  also  under  the 
saperintendenoe  of  the  king,  sls  parens  pairia.  So  that  in  all  these  cases,  the 
43  Eliz.  has  no  direct  or  indirect. effect  in  giving  any  jurisdiction  to  the 
chancellor.  The  appropriation  of  the  increased  profits  and  revenues  of  land 
charged  with  a  specific  sum  to  charities,  to  the  same  objects  as  those  speci- 
fied; and  the  rule  which  prevents  their  going  to  the  heir,  or  any  other  use 
than  the  charity,  is  founded  on  the  statute  of  templars,  and  the  common  law, 
as  declared  in  8  Co.  Rep.  131 ;  10  Co.  Rep.  30. 

The  words  "given,"  "limited,"  "appointed,"  "assigned,"  were  taken 
from  the  1  Edw.  VI.  ch.  14,  and  37  Hen.  VIII.  ch.  4,  (2  Ch.  Cas.  18,)  these  are 
the  words  on  which  the  effect  of  the  statute  has  been  mainly  founded,  and 
courts  'have  extended  them  very  far;  (P.  C.  271,)  but  their  meaning  is  the 
same  in  all  the  statutes.  An  assignment  of  the  suppressed  lands  to  charita- 
ble uses  by  commissioners,  under  the  statute  1  Edw.  YL,  ch.  14,  4  13,  had 
the  same  effect  as  an  act  of  parliament,  and  the  final  decree  of  the  court  of 
augmentations  of  the  revenue,  the  court  of  wards,  or  exchequer,  establishing 
a  cliarity  on  the  lands  or  revenues  of  the  king,  was  conclusive  on  his  rights, 
let  them  accrue  from  whatever  source :  it  followed  that  such  appointment, 
assignment  or  decree,  by  the  authority  of  parliament,  had  all  the  effect  of  a 
charter,  license,  and  non  cbstanU  itaiutOj  or  special  incorporation. 

Independent  of  any  statutory  jurisdiction,  charities  belonged  to  the  king  as 
parens  pairim^  and  fell  under  the  care  of  chancery  by  the  same  authority 
which  they  exercised  over  infants,  idiots,  lunatics  and  wards  of  the  king, 
before  the  erection  of  the  other  courts  to  whom  the  powers  of  the  chancellor 
were  transferred.  2  Yern.  342;  2  P.  Wms.  103-18;  1  Bl.  90-3;  2  Bl.  328;  Gilb. 
Eq.  R.  172.  The  erection  of  new  courts,  or  the  authority  conferred  on  com- 
missioners to  do  what  had  before  belonged  to  the  chancellor,  virtute  offieix^  or 
by  sign  manual,  was  therefore  only  a  devolution  of  his  powers  on  the  other 
tribunals;  not  the  creating  of  a  new  power  not  before  in  existence,  nor  was 
the  effect  of  their  acts  any  greater  by  their  special  authority  than  the  de- 
crees of  the  chancellor,  in  virtue  of  his  inherent  or  prerogalive  jurisdiction. 

The  law  on  this  subject  was  so  well  settled,  that  in  the  43  Eliz.  the  attor- 
ney general.  Coke,  and  the  two  chief  justices,  Popham,  Sir  Francis  Moore, 
and  Anderson,  by  command  of  Sir  Thomas  Egerton,  keeper  of  the  seal,  re- 
ported the  following  resolutions,  on  divers  points  on  the  39  Eliz.,  ch.  6,  direct- 
ing commissioners  to  redress  frauds  and  breaches  of  trust  of  lands  and  goods 
given  to  charitable  uses.  If  the  commissioners  decree  a  lease  or  feoffment 
to  be  void,  it  is  void  in  interest  and  estate.  If  the  chancellor  decrees  it  good, 
it  is  again  good  interest,  but  they  thought  that  the  chancellor  could  make  no 
decree,  unless  the  decree  of  the  commissioners  was  against  equity.  That 
the  commissioners  could  decree  the  payment  of  mesne  profits  received  and 
misemployed,  as  well  as  make  orders  for  the  future  profits.    That  the  word 
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"  giTen/*  in  the  proviso  excepting  hospitals  and  towns  corporate,  extends  to 
gifts  after  the  statate,  as  well  as  to  gifts  before.  That  they  could  not  by  a 
decree,  establish  a  corporation  of  church  wardens,  or  others,  to  take  for  a 
charitable  use,  but  they  could  decree  land  to  a  capable  body  politic,  without 
danger  of  mortmain,  whether  the  land  was  held  in  eapite  or  not,  because  the 
king  is  bound  by  the  statute  in  that  point.  That  they  could  appoint  lands  to 
natural  persons,  and  their  heirs  to  hold  in  continuance  for  charitable  uses. 
That  they  had  power  to  reform  abuses  in  such  corporations  as  were  out  of 
towns  corporate,  to  add  land  to  them,  or  make  orders  for  them  which  should 
have  the  same  efiect,  as  parliament,  by  private  acts  of  incorporation  for  cha- 
ritable uses,  gave,  as  to  all  things  in  which  the  law  does  not  prescribe  any 
special  cause  or  favour.  Moore  Rep.  559-60,  pi.  762;  Moore  Abr.  158,  pi.  737. 
There  can  be  no  danger  or  error  in  taking  the  resolution  of  these  common 
law  lawyers,  as  the  settled  rule  by  which  charities  were  administered  up  to 
this  time;  there  certainly  is  none  in  following  the  statutes  which  are  yet  in 
force,  and  the  adjudications  of  courts  which  are  recognised  as  law  to  this 
day,  as  the  "general  course  of  the  law  of  England."  In  thus  divesting  the 
43  Eliz.  of  its  borrowed  words,  uses  and  provisions,  it  will  be  found  that 
there  remains  but  one  important  ofHce  which  it  has  performed  by  its  excln* 
sive  operation  in  aid  of  donations  to  charities — that  is,  to  remove  the  dis- 
ability imposed  on  corporations  by  the  statute  of  wills. 

In  other  respects,  it  oan  be  considered  only  as  an  item  in  the  legislature  of 
England,  which,  taken  in  connexion  with  the  decisions  of  the  courts,  framed 
the  general  course  of  the  law  on  the  subject  of  charities,  which  had  become 
well  defined  and  systematized;  eo  much  so,  that  we  find  much  less  litigation 
on  charities  before  the  43  Eliz.,  than  immediately  afterwards.  This  was  the 
consequence  of  the  repeal  of  the  39  Eliz.,  ch.  6,  and  the  very  limited  enume- 
ration of  uses  in  the  43  Eliz.,  which  compelled  the  courts  virtually  to  re-enact 
it  by  construction.  In  addition  to  the  preceding  view  of  the  jurisdiction  of 
chancery  over  charities,  there  is  a  general  principle  of  the  law  of  England 
peculiarly  applicable  to  this  subject. 

It  is  provided  by  an  old  statute,  that  no  man  shall  go  from  the  king^s  courts 
without  remedy  for  his  right;  (13  Edw.  I.,  ch.  50;  Keb.  St.  52;  1  Ruff.  St. 
lll-12,)and  was  declared  asaruleof  equity  by  the  chancellor,  in  4  Hen.  VH., 
fo.  5;  Bohun's  Ch.  Cas.  3;  2  Co.  Inst.  405-8,  485;  12  Co.  Rep.  114  b.;  Hob.- 
63;  3  BI.  Com.  52;  3  Day's  Com.  Dig.  340-68-70;  1  Ch.  Rep.  App.  20,  48. 
The  whole  judicial  power  of  the  kingdom  is  vested  in  the  different  oourts, 
(4  Co.  Inst.  70-1,)  and  there  can  be  no  failure  of  justice  by  defects  of  courts, 
for  when  particular  courts  fail  of  justice,  the  general  courts  shall  give  remedy. 
4  Co.  Inst.  213;  1  Bac.  Abr.  554-5;  12  Co.  Rep.  114.  They  are  supreme 
within  their  respective  jurisdictions,  and  that  of  equity  extends  to  all  rights 
recognised  by  the  law  for  which  there  is  no  legal  remedy,  the  cognizance  of 
which  has  not  been  transferred  to  some  other  court;  4  Co.  Inst.  84.  The  ju- 
risdiction of  chancery,  according  to  equity  and  good  conscience,  extends  to 
all  cases  cognizable  in  equity,  and  the  party  objecting  to  its  exercise  must 
show  that  some  other  court  of  equity  has  cognizance  of  the  case;  4  Co.  Inst. 
82;  1  Bac.  Abr.  560;  Mitf.  Pi.  183;  Beame,  57,  91;  2  Vem.  483;  1  Vern. 
59;  1  Yes.  204;  Dick;  129. 
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Its  course  is  gOToraed  by  usage,  without  any  statutory  restraint  as  to  per- 
sons or  the  subject  matter— except  cases  affecting  the  rights  or  prerogative  of 
the  crown,  to  which  it  is  extended  either  by  statutes  or  warrant  from  the 
king;  but  is  not  exercised  in  virtue  of  the  equity  powers  of  the  court;  (4  Co. 
lost.  79,  82;  Bohun's  Ch.  Cas.  66;  Hob.  63;  2  Atk.  553;  3  Atk.  635,)  or  the 
43  Eliz. ;  2  Co.  Inst.  553.  In  acting  on  cases  between  subjects,  the  jurisdic- 
tion exercised  is  that  which  is  inherent  in  chancery  as  a  court  of  equity,  de- 
pending on  its  usage,  and  co-existent  with  its  existence,  by  the  same  rules  as 
are  prescribed  to  the  chancellor  on  an  appeal  from  a  decree  of  the  commis- 
sioners under  the  10th  section  of  the  43  Eliz.,  which  adopted  its  old  principles. 

It  is  the  same  jurisdiction  which  the  constitution  confers  on  the  courts  of 
the  United  States,  by  the  words  "  cases  in  equity,"  and  which  the  laws  of 
this  state  of  1825  and  1828  confer  on  the  state  courts  in  cases  of  trusts,  ''ac- 
cording to  the  powers  and  rules  of  a  court  of  equity,"  which  this  court  can 
exercise  to  the  same  extent  as  in  England ;  subject  only  to  the  restriction  of 
the  16th  section  of  the  judiciary  act,  where  there  is  a  remedy  at  law;  BeAtr 
▼.  Biddle,  C.  C,  MSS.;  3  Pet.  446-7;  2  Pet.  525-6.  It  is  therefore  clear,  that 
the  extraordinary  jurisdiction  of  chancery  was  always  applicable  to  charities  in 
England ;  whenever  there  was  a  right  to  hold  property  for  a^  charitable  use, 
there  was  a  remedy  in  the  appropriate  court,  according  to  their  respective 
jurisdiction,  to  be  administered  by  its  ordinary  rules  and  principles  without 
the  aid  of  any  new  statute.  It  is  also  clear,  that  the  personal  or  prerogative 
jurisdiction  of  the  chancellor  existed  before  the  erection  of  the  court  of  Wards^ 
(2  Atk.  553,)  and  that  the  court  of  chaooery  exercised  its  jurisdiction  at  large 
on  cases  of  charitable  uses  before  the  statute,  and  that  there  may  be  a  bill  by 
information  in  that  court  fdunded  on  its  general  jurisdiction;  3  Ves.  337-9. 

There  is  no  case  reported  or  referred  to,  wherein  chancery  has  refused  to 
sustain  a  bill  or  information  for  the  establishment  of  a  charity  for  the  want  of 
jurisdictioii;  there  could  be  no  failure  of  equitable  relief  in  a  proper  case, 
either  between  a  subject  and  the  king,  or  subject  and  subject,  for  before  the 
erection  of  the  courts  of  augmentations  and  wards  the  chancellor  was  invested 
with  all  the  powers  which  were  given  to  those  courts  which  were  most  ample 
for  all  purposes  of  charities. 

The  case  of  the  Queen  v.  Porter,  in  1  Co.  Rep.  22,  has  been  considered  as 
opposed  to  this  position,  and  the  importance  given  to  it  by  the  supreme  court 
of  the  United  States,  in  4  Wheat.  33-4,  makes  it  necessary  to  bestow  some 
attention  upon  it.  The  case  is  too  familiar  to  the  profession  to  be  stated,  but 
one  historical  fact  is  stated  by  the  Lord  Chancellor,  in  3  Ves.  Jr.  736,  which 
fully  accounts  for  the  course  of  proceeding — the  devisee '' instead  of  performing 
the  will  made  a  long  lease,  and  the  mode  taken  to  effectuate  the  charity  was 
this — they  found  the  heir  at  law,  and  he  having  entered,  conveyed  to  the 
queen,  by  which  means  she  had  it  in  her  power  to  establish  the  charity." 
The  attorney  general  filed  an  information  of  intrusion  in  the  Exchequer 
against  Porter,  who  was  in  possession  under  the  devisee,  on  which  there  was 
a  judgment  in  favour  of  the  queen,  which  is  equivalent  to  a  recovery  of  pos- 
session, as  the  defendant  in  such  cases  is  subject  to  a  fine  which  he  can  avoid 
only  by  making  terms;  it  only  remained  for  the  queen  to  grant  a  charter  to 
effectuate  the  charity,  as  she  had  the  legal  estate  by  deed  from  the  heir,  and 
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poeseasion  of  the  land  on  which  it  was  charged;  and  it  was  the  most  direct 
mode  of  doing  it.  lu  any  other  way  the  difficnlty  would  have  been  great. 
There  had  been  an  adverse  possession  from  the  death  of  the  testator,  in  3*3 
Hen.  VIU.,  till  the  34  Eliz.,  so  that  the  heir  could  not  have  recovered  pos- 
session by  any  other  proceeding  than  a  writ  of  right;  if  successfu],  he  could 
establish  the  charity  by  his  own  deed,  only  in  the  grantees  and  their  heirs, 
or  in  trustees  for  their  use.  To  make  a  corporation;  it  would  be  necessary  to 
apply  to  parliament,  as  in  the  case  of  the  Thetford  school,  or  to  the  queen  for 
letters  patent,  for  at  this  time  there  was  no  power  in  commissioners  by  any 
statute  to  establish  charities  on  any  lands  except  those  in  the  king's  hands 
under  the  goyernment  of  special  courts.  If  the  heir  had  refused,  the  inter- 
ference of  chancery  would  have  been  necessary  to  give  relief  to  the  parties 
interested  in  the  charity,  if  the  difficulty  of  obtaining  possession  at  law  had 
been  removed.  By  the  special  verdict,  it  appears  that  the  testator  had  edi- 
fied '^  divers  meases,  mansions  and  places  convenient  for  a  free-school,'*  &c., 
(1  Co.  Rep.  19  b.,)  and  the  devise  of  the  wharf  aod  house  was  for  ''the  main* 
tenance  of  the  premises  in  manner  and  form,  as  the  said  N.  6.  have  kept  and 
maintained  the  same,  and  as  the  same  is  now  kept  and  maintained  without 
any  diminution  in  any  wise.''  There  was  then  a  vested  interest,  a  trust 
created,  and  cestui  que  trmt  in  existence,  and  the  charity  was  fastened  on  the 
land  into  whosesoever  hands  it  came.  It  was  binding  on  the  heir  who  entered 
for  the  condition  broken— -''  he  shall  perform  the  use  because  he  comes  in 
upon  confidence^  and  the  condition  was  compulsory  to  perform  the  use." 
Moore  on  Charitable  Uses;  Duke  on  Charitable  Uses,  by  Bridgman,  137-8, 

If  the  powerful  reasoning  of  the  judges  in  the  case  of  Inglke  v.  TAe  TViit- 
Imp,  &c.,  3  Pet.  1 19, 140, 145, 154,  is  applied  to  Porter's  Case,  it  is  apprehended 
that  there  could  be  little  doubt  that  the  devise  would  have  been  carried  into 
efifect  in  a  court  of  law,  if  the  cestui  que  uee  of  the  charity  had  been  in  posses- 
sion of  the  wharf  and  house ;  as  the  court  of  exchequer  held  the  devise  to  be 
valid  in  law,  and  as  the  donor  had  an  undoubted  power  over  the  estate,  every 
principle  and  rule  of  equity  would  have  induced  a  court  of  equity  to  compel 
the  heir  at  law  to  have  carried  his  intention  into  effect,  by  the  exercise  of  its 
acknowledged  jurisdiction  over  .trusts.  The  queen  by  her  purchase  acquired 
only  the  right  of  the  heir,  she  held  it  subject  to  the  trust,  and  as  the  condition 
which  created  the  trust  appeared  on  the  face  of  her  title,  the  ceetuis  que  trust 
could  have  had  their  remedy  in  the  exchequer,  by  a  bill  or  information  in 
nature  of  a  monstrans  de  droits  as  fully  as  in  the  case  of  a  charity  charged  upon 
the  abbey  lands  by  the  33  Hen.  YIII.  Bat  no  further  proceeding  was  required 
after  the  adverse  claim  was  removed;  as  the  object  was  the  establishment  of 
the  charity,  no  interference  became  necessary,  as  the  power  of  the  queen  was 
competent  to  do  every  act  in  order  to  carry  the  devise  into  complete  effect; 
by  the  mode  adopted  all  circuity  was  avoided,  and  the  object  completely  ef- 
fected, as  soon  as  the  queen  obtained  possession  by  removing  the  intruder. 
Plowd.  561;  Hard.  460;  7  Day's  Com.  Dig.  83. 

The  presumption  of  the  want  of  any  equitable  remedy  to  establish  and 
protect  the  charity,  which  has  been  drawn  from  the  lapse  of  time  from  the 
death  of  the  devisor  till  the  filing  of  the  information,  is  not  warranted  by  any 
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thing  which  appears  in  the  report  of  the  case,  and  it  10  not  to  be'  ezpeeted' 
that  the  collateral  circumstances  attending  it  can  now  be  traced  with  accu- 
racy; the  one  referred  to  in  3  Yes.  726,  is  satisfactory,  and  appears  in  the 
whole  course  of  the  argument  by  the  counsel  of  the  queen,  to  hare  been  the 
only  object  of  her  interference.  But  whateyer  ground  there  may  have  been 
for  such  presumption,  arising  from  the  particular  ciroomstanees  of  Porter's 
Case,  without  referring  to  the  general  course  of  the  courts  of  law  and  equity, 
or  of  the  special  courts  or  tribunals  instituted  by  statutes  prior  to  its  decision; 
there  certainly  is  the  most  abundant  evidence  that  there  was  in  some  court 
a  competent  power  to  effectuate  all  lawful  charities  according  to  the  intent  of 
the  donor. 

The  statutes  and  adjudications  referred  to  are  conclusive  to  this  point,  and 
no  presumption  can  be  permitted  to  overthrow  their  authority,  nnless  modem 
doubts  shall  be  more  respected  than  the  ancient  principles  of  the  law  which 
governed  charities  before  the  43  Eliz.,  and  which  have  continued  to  this  day 
the  rules  by  which  courts  of  equity  have  proceeded  in  their  administration  in 
cases  not  within  the  words  or  equity  of  that  statute,  as  well  as  those  expressly 
excluded  from  its  operations  by  provisos  and  exceptions,  as  to  which  there 
can  be  no  pretence  that  the  statute  either  gave  any  new,  or  enlarged  any  old 
jurisdiction.* 

There  is  a  large  class  of  cases  expressly  excepted  from  the  jurisdiction  of 
the  commissioners  by  the  43  Eliz.,  by  declaring  ^^that  this  act,  or  any  thing 
in  it,  shall  not  extend  to  any  city,  town  corporate,"  or  land  in  them,  given  to 
the  uses  specified,  or  to  <' colleges,  hospitals  or  free-schools,"  who  have  special 
governors  or  visiters  to  govern  them,  to  <'  colleges  in  the  universities  of  West* 
minster,  Eton  or  Winchester."  7  Day's  Com.  Dig.  616,  N.  19. 

The  39  Eliz.,  embraced  all  <' col  leges,  hospitals,  schools  of  learning  and 
other  places  founded  or  ordained  for  charitable  purposes,"  but  it  was  repealed 
by  the  43  Eliz.,  ch.  9;  4  Co.  Inst.  167;  7  Day's  Com.  Dig.  614.  Yet,  not- 
withstanding the  repeal  of  this  law,  and  the  proviso  in  the  43  Eliz.,  ch.  4, 
chancery  has  since,  as  they  had  done  before,  exercised  a  jurisdiction  over 
them,  which  continues  to  this  day,  without  any  statutory  authority,  resting  on 
its  ancient  basis.  2  Fonb.  208.  Though  the  2  Hen.  V.  placed  hospitals  under 
the  supervision  of  the  ordinary,  yet  where  the  "  king  or  any  of  his  progenitors 
were  founders,"  the  ordinary  was  not  allowed  to  visit  them;  ''but  the  chan- 
cellor of  England  is  appointed  by  law  to  be  their  visiter."  Co.  Litt.  96  a. 
The  king  may  have  a  prohibition  to  the  ordinary  that  '^  he  shall  not  visit 
them,  because  the  chancellor  ought  to  do  it  and  no  other,"  ''so  shall  a  private 
founder,  if  the  ordinary  will  visit  or  cite  any  of  the  poor  to  appear  before  him 
or  remove  them."  F.  N.  B.  43,  93;  Reg.  Br.  40;  1  Lilly  Pr.  Reg.  379. 

The  remedy  must,  of  course,  be  in  the  temporal  courts;  if  a  resort  is  had 

*  The  law  of  ebariuble  awi  haa  alwuya  fbrmed  a  part  of  the  civil  code  of  Pennaylvania;  the 
itatute  of  43  Eliz.,  aa  a  atatute,  baa  never  l»een  adopted  in  Ui>*  ataie;  but  ita  eonwrvatlve  provr> 
aione  have  been  in  force  here,  by  common  oaage  and  conalitutional  proviaiun ;  not  only  ao,  but 
ihe  more  extenaive  range  of  charitable  uaea  which  chancery  auatalned  before  the  atatute  of  Elix.. 
and  even  beyond  it.  The  atatute  of  9  Geo.  II.  never  waa  in  force  in  Pennaylvania,  and  conae- 
quently  the  law  of  charitable  naea  here  atanda  unaflbcted  by  it.  The  ooarta  of  equity  in  thia 
atate  will  not  heailate  in  auppljang  any  Ibrmal  defect  in  ihe  ezecution  of  a  power  by  wiUi  in 
favour  of  a  charity.    Ptpptr's  E$latt,  I  Para.  Eq.  Caa.  439. 
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to  those  of  eqaity  powers,  it  must  be  by  ordinary  process  of  a  bill  at  the  snit 
of  a  subject  against  subject,  or  by  information  in  case  the  king  is  party,  ac- 
cording to  its  ancient  usages  and  rules,  that  wherever  property  is  holden  by 
one  in  trupt  and  confidence,  chancery  has  jurisdiction  to  correct  fraud,  acci* 
dent  and  breach  of  trust.  This  power  is  exercised  over  the  governors  and 
visiters  of  colleges,  hospitals  and  corporations,  whenever  they  are  trustees. 
3  Atk.  108,  164;  S  P.  Wms.  325. 

Though  the  jurisdiction  of  the  ordinary  is  expressly  saved  by  the  statute, 
chancery  exercises  the  same  powers  over  executors  and  administrators  who 
hold  money  for  charitable  uses,  as  other  trustees.  It  is  the  existence  of  a 
trust  which  is  executory  that  gives  jurisdiction  to  chancery,  and  not  the  ex- 
istence of  a  charity  recognised  by  a  statute ;  a  statute  has  a  different  office 
to  perform,  to  remove  disabilities  or  incapacities,  imposed  by  statute  or 
common  law,  so  as  to  bring  charities  back  to  their  original  capacity,  and  place 
them  within  the  cognizance  of  the  appropriate  courts,  as  if  they  had  never 
been  affected  by  any  change  introduced  by  statutes,  which  had  embarrassed 
donations  for  uses  of  charity,  piety  and  education.  When  that  office  is  per- 
formed, and  the  case  becomes  disencumbered  of  statutory  restraints,  the 
powers  of  the  courts  are  brought  to  act  on  them,  as  the  highly  favoured 
objects  of  the  law;  chancery  especially  will  protect  them  to  the  extent  of  its 
judicial  power  as  a  court  of  equity;  and,  by  the  persona]  jurisdiction  of  the 
chancellor,  (which  he  exercises  in  right  of  the  crown  by  prerogative,  under 
the  sign  manual  of  the  kinj:,  ks  parens  patriagj)  do  what  the  king  in  equity  and 
conscience  ought  to  do.  This  is  done  in  cases  of  charities  for  purposes  so 
undefined,  as  not  to  come  within  the  statute,  or  general  charities,  with  which 
the  commissioners  have  nothing  to  do,  but  must  be  determined  by  the  king 
in  chancery,  on  an  information  by  the  attorney  general. 

In  a  leading  case  on  this  subject,  the  decree  of  the  commissioners  was  re- 
versed as  to  a  general  charity,  but  affirmed  where  the  objects  were  defined 
with  reasonable  certainty,  (2  Lev.  167,)  so  as  to  come  within  the  statute.  In 
these  three  classes  of  cases  not  embraced  in  the  statute,  therefore,  viz. — 1, 
where  the  objects  are  wholly  vague;  3,  cases  excepted;  3,  cases  within  the 
jurisdiction  of  the  ordinary,  as  also  cases  provided  for  by  the  17  Edw.  II.,  or  1 
£dw.  VI.,  the  jurisdiction  of  chancery  is  wholly  independent  of  its  provisionsi 
and  is  exercised  as  if  it  had  never  passed;  as  is  strikingly  exemplified  in  the 
Cases  of  hospitals  placed  under  the  power  of  the  commissioners  by  the  39th, 
but  iexcluded  by  the  43  Eliz.;  there  was  no  ground  on  which  chancery  could 
take  their  supervision  as  to  the  execution  of  trusts,  but  by  its  extraordinary 
or  personal  jurisdiction  existing  before  the  43  Eliz.  It  has  been  supposed 
that  the  latter  must  have  been  derived  from  the  statutes,  from  the  circum- 
stance of  there  being  no  reported  cases  of  its  exercise  antecedently:  if  there 
is  any  weight  in  this  supposition,  it  applies  with  the  same  force  for  sixty 
years  afterwards,  for  there  is  no  reported  proceeding  in  chancery  on  charities 
where  the  king  is  a  party  till  after  the  restoration  of  Charles  II. ;  but  this 
circumstance  is  satisfactorily  accounted  for,  by  referring  to  former  statutes. 

All  the  lands  of  the  abbeys,  monasteries,  &c.,  which  were  suppressed  by 
the  statutes  of  Hen.  VIII.  and  Edw.  VI.  were  placed  in  the  hands  of  the  com- 
missioners appointed  by  the  king,  under  the  order  and  governance  of  the 


402  SUPREME  COURT 

[Magill  V.  Brown.] 

court  of  augmentation  of  the  king's  roTenue,  which  had  alao  the  ezolaeiTe 
cognizance  of  all  claims  for  charities,  charged  on,  or  accrning  from  the  sup- 
pressed lands,  bj  which  the  king  could  be  in  any  way  prejudiced  or  affected. 
Keb,  St.  608 ;  4  Co.  Inst.  121 ;  Gilb.  Ex.  159 ;  2  Ruff.  St.  236.  On  the  abolition 
of  this  court,  its  powers  devolyed  on  the  exchequer,  without  any  act  of  par- 
liament, (Dyer,  216  a.  pi.  55^  Skin.  612;  1  Bac.  Abr.  597,)  which  had  the  con- 
trol of  the  king's  lands  and  revenues,  (4  Co.  Inst.  194,)  before  the  erection  of 
the  court  of  augmentation,  in  27  Hen.  YIII.,  ch.  37;  4  Co.  Inst.  121-2. 

The  king's  demesne  and  purchased  lands,  with  those  which  accrued  by 
forfeiture  and  escheat,  together  with  all  matters  affecting  them,  were  under 
the  supervision  of  the  exchequer,  which  was  a  court  of  original  jurisdiction, 
both  in  law  and  equity,  by  ancient  statutes  and  usage,  in  all  cases  affecting 
these  lands,  or  any  claims  upon  them,  or  his  revenues  or  profits  issuing  there- 
from, in  which  the  proceedings  were  by  bill,  information,  monstrans  de  droits 
petition  of  right,  or  the  traverse  of  inquisitions,  as  the  case  may  be.  3  Bl. 
Com.  44;  2  Co.  Inst.  23,  553;  4  Co.  Inst.  108;  1  Bac.  Abr.  597;  Hob.  63; 
Hard.  50;  2  Lev.  34;  Dyer,  303;  3  Day's  Com.  Dig.  313. 

The  court  of  wards  and  liveries  was  erected  by  the  32  Hen.  YIII.,  ch.  46; 
it  was  a  court  of  record  and  equity,  in  which  the  proceeding  on  the  part  of 
the  king  was  by  information  in  the  name  of  the  attorney  general,  and  on  the 
part  of  a  subject,  by  the  usual  mode  of  proceeding  appropriate  to  the  juris* 
diction  of  the  court,  which  extended  to  all  wardships  of  the  king  by  statute, 
tenure  or  prerogative,  in  any  lands  or  their  issues  and  profits,  as  well  as  the 
estates  of  idiots  and  natural  fools,  and  charities  charged  on  the  lands  of  his 
wards  or  tenants,  which  were  in  his  wardship.  4  Co.  Inst.  188,  303;  Bohun 
Ch.  C.  468;  Hob.  136.  The  jurisdiction  of  the  exchequer  was  taken  away 
from  all  cases  cognizable  by  the  court  of  wards  and  liveries,  (4  Co.  Inst.  189,) 
and  the  statute  33  Hen.  YIII.,  ch.  39,  declared  the  jurisdiction  of  all  these 
courts  to  be  exclusive  over  the  subject  matter  within  their  respective  cogni- 
zance. Keb.  St.  555;  3  Ruff.  St.  324.  The  courts  of  augmentation,  and  sur- 
veyors of  the  king's  revenues— of  exchequer,  and  wards  and  liveries,  had  all 
the  powers  of  a  court  of  equity,  in  the  exercise  of  which  they  proceeded  by 
information,  petition,  traverse  of  inquisition,  or  English  bill,  and  decreed  for 
or  against  the  king,  according  to  the  equity  and  conscience  of  the  case  as 
between  subject  and  subject.  7  Co.  Rep.  19  b.;  Hardr.  27,  176,  330,  502;  4 
Co.  Inst.  19;  Hob.  136. 

A  reference  to  matters  placed  under  the  supervision  of.  these  courts,  will 
show  conclusively,  that  during  their  existence  the  chancellor  could  in  no 
capacity  act  upon  charities  in  any  case  to  which  the  king  was  a  party  in 
interest,  or  where  he  came  into  court  by  the  attorney  general;  if  a  charity 
was  charged  upon  his  lands,  or  those  he  held  in  ward,  its  order  and  governance 
belonged  to  some  of  these  courts  exclusively,  and,  as  parens  patrixj  all  lands 
80  given  to  charities  as  to  require  his  interposition  by  sign  manual,  came 
directly  within  his  wardship — as  in  the  case  of  infants,  idiots  and  lunatics. 
2  P.  Wms.  103-118.  Hence  all  jurisdiction  over  charities  which  were  too 
vague  and  general  to  vest  according  to  the  ordinary  rules  of  equity — all 
charities  charged  upon  lands  which  would  have  escheated  to  the  king  or 
mesne  lords  but  for  the  provisions  of  the  statute  of  templars— all  charities 
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charged  on  the  snppressed  lands  for  superstitious  uses,  which  would  have 
been  seized  by  the  king  under  the  statutes  of  chauntries,  but  for  the  direction 
of  the  statute  1  Edw.  VI. — and  all  charities  charged  on  lands  belonging  to 
the  king's  wards,  was  devolred  on  the  court  of  wards  and  liyeries. 

The  powers  of  this  court  were  derived  from  the  32  &  33  Hen.  VIIL,  and 
not  from  the  43  Eliz.,  which  makes  no  mention  of  it  Yet  we  find  from 
Griffith  Flood's  Case,  (Hob.  136|)  the  authority  of  which  is  admitted,  that 
that  court  decreed  the  establishment  of  a  charity  out  of  lands  in  wardship  of 
t)ie  king,  Flood  being  his  tenant;  the  decree  was  made  by  the  ordinary 
power  of  the  court,  and  in  a  case  not  only  not  within  the  43  Eliz.,  but  ex- 
pressly exempted-  by  it,  as  one  of  the  colleges  of  Oxford;  the  only  effect  of 
this  statute  was  to  remove  the  disability  on  corporations  imposed  by  the 
statute  of  wills. 

While  the  power  of  this  court  continued,  that  of  chancery  over  the  subject 
was  necessarily  suspended,  as  the  king  could  not  proceed  in  it  by  his  sign 
manual  appointing  charities,  or  the  chancellor  as  his  substitute;  but  as  these 
charities  were  originally  cognizable  by  the  chancellor,  and  his  jurisdiction 
ceased  by  being  transferred  to  another  court,  and  not  for  any  want  of  a  com- 
petent power  to  effectuate  all  its  objects,  it  would  revert  to  it  on  its  abolition, 
as  was  the  case  of  the  exchequer  on  tho  abolition  of  the  court  of  augmenta- 
tions. The  court  of  wards  was  abolished  with  tenures  in  chivalry,  first  by 
Cromwell's  parliament  and  afterwards  by  the  Id  Car.  II.,  (Keb.  St.  1147;  3 
Ruff.  192,)  but  the  statute  contained  no  provision  for  devolving  its  powers  on 
.  other  courts.  That  portion  of  its  jurisdiction  which  grew  out  of  feudal  tenures 
was  of  course  extinct,  that  which  was  founded  on  the  prerogative  of  the  king 
in  the  supervision  of  charities,  the  care  of  lunatics,  infants  and  idiots  having 
been  before  the  erection  of  the  court  of  wards  within  the  cognizance  of  the 
chancellor,  returned  to  him  as  an  original  jurisdiction  which  had  been  merely 
suspended.  Fonb.  207;  d  Yern.  343;  3  Bl.  Com.  437-8;  2  Atk.  553;  3  Atk. 
635 ;  Mitf.  PI.  29. 

When  the  chancellor  resumed  this  branch  of  his  jurisdiction  the  proceedings 
were  conducted  as  they  had  originally  been,  and  as  followed  by  the  oourt  of 
wards,  according  to  the  usual  course  of  equity  in  all  courts,  by  modes  of  pro- 
ceeding appropriate  to  the  case,  and  according  to  the  principles  which  had 
been  settled  by  long  and  uniform  usage  in  the  exercise  of  its  powers ;  by  an 
authority  neither  conferred  nor  enlarged  by  the  43  Eliz.,  nor  assumed  from  XhB 
necessity  of  the  case  on  the  subject  of  charities,  more  than  any  others  to  which 
their  unquestioned  jurisdiction  extended. 

The  personal  or  prerogative  jurisdiction  of  the  chancellor  has  been  and 
continues  to  be  the  subject  of  great  diversity  of  opinion  in  England  and  this 
country;  but  the  radical  difference  between  the  two  governments  precludes 
the  necessity  of  examining  the  question  in  this  case. 

Here  the  executive  of  the  state,  or  union,  has  no  prerogative  powers  or 
authority;  his  sign  manual  can  confer  none  on  a  court  of  chancery;  the  ohan* 
cellor  is  not  the  keeper  of  his  conscience,  or  the  attorney  general  his  repre- 
sentative in  courts  of  law  or  equity;  the  rights  and  prerogative  of  the  orown 
devolved  on  the  several  states  by  their  declaration  of  independence,  and  the 
assumption  of  the  powers  of  self-government.    The  general  supervision  of 
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infants,  idiots^  lanaties  and  charities,  which  thns  deroired  on  them,  can  be 
exercised  only  by  the  authority  of  the  legislatare.  A  state  cannot  be  made 
a  party  to  a  sait,  withoat  its  consent  expressed  by  a  law  or  resolution,  and 
no  judicial  proceeding  or  process  by  or  against  the  attorney  general,  unless 
by  the  authority  of  the  state,  can  prejudice  its  rights.  He  can  hare  no  control 
orer  the  fund  which  may  belong  to  the  state  by  escheat,  on  the  extinction  of 
all  the  objects  for  which  it  was  created,  and  a  failure  of  the  heirs  of  the 
donor,  or  which  comes  to  the  prerogative  wardship  of  the  state  over  persons 
under  legal  disabilities;  neither  can  be  disposed  of  without  an  act  of  the 
legislature,  who  are  the  keepers  of  their  own  conscience,  as  folly  in  relation 
to  their  prerogative  rights  over  the  property  of  others,  as  the  original  publio 
domain  of  the  state. 

It  suffices  for  the  purposes  of  this  case,  to  have  ascertained  that  the  original 
inherent  powers  of  chancery  proceeding  as  a  court  of  equity,  according  to 
equity  and  good  conscience,  can  be  exercised  by  this  court  to  the  full  extent 
of  the  emergency  of  this  case,  independently  of  the  43  Eliz.,  either  by  its 
enactments,  or  any  new  rules  or  principles  of  the  law  of  equity  supposed  to 
have  been  developed  in  its  exposition.*  Having  given  our  views  of  the  equity 
jnrisdiction  of  the  federal  courts,  in  the  case  of  Baker  v.  Biddle^  we  deem  it 
unnecessary  to  review  them,  as  we  are  fully  satisfied  of  the  correctness  of  the 
opinion  there  delivered.  Its  application  to  this  case  will  be  found  to  cover 
all  the  questions  of  jurisdiction  which  can  arise. 

Having  disposed  of  the  objections  to  the  capacity  of  the  meetings  of  Friends 
in  this  and  other  states,  to  take  by  deed  or  will  for  charitable  purposes ;  the 
next  subject  of  inquiry  is  as  to  the  particular  uses  specified  in  the  will — in 
the  contested  items  which  are, — No.  9.  The  eight  acre  lot  is  devised  to  the 
yearly  meeting  as  a  fund,  the  income  of  which  is  to  be  paid  as  an  annual  sub* 
scription  into  their  stock — the  application  of  which  has  been  to  the*printing 
and  dissemination  of  books  and  writings  that  have  been  approved  of  by  the 
society.  10.  The  bequest  of  the  one  thousand  dollars  to  the  five  monthly 
meetings  of  women  friends,  is  for  the  relief  of  the  poor  members  thereof. 
These  meetings  have  a  common  stock  and  treasurer,  and  it  is  applied  to  the 
support  of  the  poor,  and  teaching  poor  girls  trades.  11.  This  is  a  bequest  of 
£30,  and  interest  from  the  year  1759,  for  the  use  of  certain  Indians.  This 
snm  appears  to  have  been  received  by  the  father  of  the  testatrix,  from  one 
Captain  Newcastle,  an  Indian,  for  the  use  of  his  cousins,  but  a  small  part  of 
it  only  vras  paid — the  will  directs  this  sum  to  be  put  into  faithful  hands,  and 
was  devised  to  the  treasurer  of  the  yearly  meeting,  for  the  relief  and  benefit 
of  said  Indians,  for  whose  use  it  had  been  received  by  her  father,  and  was 
evidently  intended  as  the  payment  of  a  debt  which  she  assumed  by  her  will. 
12.  This  was  a  legacy  to  the  treasurer  of  the  yearly  meeting  in  Philadelphia, 
appointed  to  relieve  the  Indians,  to  the  benefit  of  said  Indians.  The  objects 
of  the  meeting  are  the  civilization  and  improvement  of  the  Indians  of  the 
Seneca  and  Tuscarora  tribes  in  New  York,  to  supply  them  with  articles  of 
husbandry,  oxen,  and  iron  for  mills.  17.  Is  a  like  bequest  to  the  treasurer  of 
the  Baltimore  yearly  meeting,  for  the  relief,  benefit,  and  civilization  of  the 
Indians  under  their  care,  who  live  in  the  state  of  Ohio.  No  money  appears 
lo  have  been  expended  for  this  object  for  some  years  past,  but  the  committee 
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are  ready  to  carry  them  into  eifect,  if  they  can  be  found.  18.  This  ia  to 
Friends  composing  the  Baltimore  yearly  meeting,  towards  their  '^  stock,"  if 
they  have  one,  if  not,  to  one  when  it  is  their  pleasure  to  establish  it.  It  ap- 
pears that  this  meeting  had  a  stock  at  the  death  of  testatrix,  which  was  ap- 
plied to  the  printing  of  books  of  a  religious  character,  or  on  business  of  the 
society,  the  expenses  of  members  attending  the  legislature,  and  the  keeping 
of  Friends'  horses  during  the  meeting.  19.  This  is  a  legacy  to  the  yearly 
meeting  at  Mount  Pleasant,  in  Ohio,  for  their  stock,  as  in  the  preceding 
clause;  there  is  no  doubt  they  have  a  stock  for  the  same  purposes  as  other 
yearly  meetings.  20  &  21.  Are  legacies  to  Quaker  meetings  in  Virginia 
for  the  relief  of  the  poor  thereof — towards  the  enlarging  their  meeting  house, 
and  the  erection  of  a  stone  wall  to  enclose  the  lot  on  which  it  is  built — both 
meetings  have  a  stock  and  treasurer,  and  all  yearly  meetings  hare  a  stoek. 
22.  Is  a  legacy  to  the  citizens  of  Winchester,  in  Virginia,  (which  is  an  incor- 
porated town,)  for  a  fire  engine  and  hose. 

It  would  be  a  waste  of  time  to  examine  into  the  validity  of  these  uses;  as 
objects  of  charity,  benevolence  or  liberality,  by  the  common  or  statute  laws 
of  £ngland  or  Pennsylvania,  they  are  good  and  valid  by  both;  (4  Wheat.  45; 
17  S.  &  R.  93;)  even  the  statute  9  George  II.,  does  not  apply  to  bequests  of 
money  or  personalty,  and  the  testator  has  specified  purposes,  charitable  in 
their  nature.  3  Rop.  Leg.  105-6;  9  Ves.  406. 

There  appears  no  adjudication  as  to  a  bequest  for  a  fire  engine  or  hosoi  but 
there  needs  no  argument  to  prove  it  as  much  an  object  of  public  utility,  as  a 
session  house,  (Poph.  139,)  a  town  house;  (7  Johns.  Ch.  394,)  or  of  charity,  as 
cleansing  streets,  (23  Hen.  VIII.  ch.  10,)  the  repairing  bridges,  &c.  (1  Edw.  VI., 
43  Eliz.,)  or  in  case  of  taxes  and  assessments  for  the  preservation  of  the  pro- 
perty of  the  citizens.  We  should  administer  the  law  of  charity  in  this  state, 
with  little  regard  to  its  principles,  in  excluding  from  its  protection  so  laudable 
an  object  as  this. 

As  to  the  bequests  for  the  benefit  of  the  Indians,  there  can  be  no  doubt  of 
their  being  proper  objects  of  charitable  donations,  as  coming  within  what 
Swinburne  defines,  ''poor  miserable  persons,''  calling  for  the  aid  of  the  cha- 
ritable and  benevolent.  Swinb.  66. 

They  have  been  so  recognised  by  the  legislature  of  the  state  in  the  laws 
of  1788,  incorporating  a  society  for  their  relief  and  improvement,  as  a  pious 
and  charitable  purpose,  (Laws  of  1788,  p.  40,)  in  this  particular,  both  judges 
fully  concur;  though  there  is  a  difierence  of  opinion  on  some  matters  con- 
nected with  this  bequest,  which  were  much  dwelt  on  in  the  argument  on 
both  sides,  there  is  none  as  to  their  being  proper  objects  of  charity,  and  that 
the  uses  and  purposes  to  which  the  donations  of  the  Quaker  meetings  are  ap- 
plied, are  not  only  lawful,  but  in  the  highest  degree  deserving  encourage- 
ment and  protection.  We  have  thus  come  to  the  conclusion,  that  the  devise 
of  the  eight  acre  lot,  and  all  the  bequests  in  the  will  of  Sarah  Zane,  which 
have  been  contested,  are  for  pious  and  charitable  uses  and  purposes,  sanc- 
tioned bylaw. 

The  next  inquiry  is,  are  they  so  limited  or  appointed  as  to  take  efiect  for 
the  objects  intended.  It  must  be  observed,  that  except  the  22d,  the  devises 
are  all  in  trust  for  the  objects  of  the  charities;  the  only  interest  which  any 
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of  the  Quaker  societieB  have  in  the  bequests,  is  in  aid  of  their  oontribntiootf 
for  their  stock,  which  appears  to  be  made  up  by  assessments  on  the  different 
subordinate  meetings,  but  they  take  in  no  other  way  for  any  indiTidual  or 
collectiye  use  or  benefit.  The  organization  of  these  meetings  is  very  regular, 
though  none  of  them  are  incorporated.  Their  gradation  iSj-->preparatiTe, 
monthly,  quarterly  and  yearly  meetings — the  latter  haying  the  control  of  all 
the  subordinate  ones,  bat  all  composed  of  the  same  members,  and  each 
meeting  has  its  stock  and  treasurer,  its  application  being  directed,  by  the  re> 
sp^ctive  meeting,  to«agreed,  approved  and  definite  objects. 

The  testatrix  was  a  member  of  the  Philadelphia  yearly  meeting,  and  ap» 
pears  to  have  been  connected,  in  a  friendly  manner  with  the  meetings  in 
Baltimore,  Frederick  county,  in  Virginia,  where  she  died ;  and  with  the 
meeting  of  Mount  Pleasant,  a  branch  from  the  meeting  of  Maryland.  We 
must  therefore  presume  her  to  be  familiar  with  the  organization  and  disci- 
pline of  ail  the  meetings,  in  all  their  details,  as  is  evident  from  the  provisions 
of  the  will.  When  she  devotes  part  of  her  property  to  the  stock  of  a  par- 
ticular meeting,  it  is  most  certainly  her  intention  that  it  shall  be  applied  ac- 
cording to  its  discipline  and  usage,  as  well  known  and  understood  by  herself. 
It  follows  that  a  contribution  to  such  stock  is  of  the  same  legal  effect  as  if 
the  objects  of  its  application  had  been  specified  in  the  will,  as  in  the  case  of 
a  devise  to  an  hospital,  or  any  known  institution ;  it  is  for  the  uses  and  purposes 
intended  by  the  founder;  so  a  devise  by  way  of  contribution  to  a  fund  de- 
voted to  specific  objects,  by  a  society  who  make  it  up,  is  in  law  a  devise  to 
such  purposes  and  such  only,  it  can  be  directed  to  no  other  by  the  trustees, 
or  a  court,  though  the  object  may  not  be  clearly  defined.  1  Vern.  43,  55;  1 
£q.  Cas.  Abr.  99;  1  Atk.  356;  3  Merivale,  400. 

It  will  be  ascertained  by  usage,  by  the  situation  and  circumstances  of  the 
testator,  to  discover  what  he  meant,  when  the  will  gave  no  explanation;  (*3  Eq. 
Cas.  Abr.  366,  &c.;  3  P.  Wms.  145,)  as  if  he  was  a  refugee,  and  devises 
generally  to  the  poor,  it  shall  be  intended  poor  refugees  of  the  same  nation 
as  himself,  (Amb.  422;  Duke  on  Charitable  Uses,  by  Bridg.  494;  2  Rop. 
Leg.  147;  S.  P.,  Swinb.  316,  480;)  or  "to  the  charity  school,"  and  there  were 
two  in  the  place,  evidence  was  received  to  show  that  the  testator  was  fond 
of  the  children  in  one  of  the  schools,  and  declared  he  would  leave  them 
something  at  his  death.  I  P.  Wms.  674-5;  S.  P.,  2  Dall.  70-2;  2  P.  Wms. 
J  41. 

That  a  devise  to  the  poor  of  any  particular  parish  or  church  is  good,  has 
been  often  decided,  (2  Rop.  on  Leg.  147-8;  Toth.  30,)  in  this  case,  they  are 
more  definite,  being  to  the  poor  of  particular  meetings,  which,  by  reference, 
makes  the  designation  complete,  when  we  advert  to  the  master's  report,  find- 
ing, that,  at  the  death  of  the  testatrix,  and  before,  there  were  meetings  of  the 
kind  referred  to,  at  each  place  designated  by  her  in  the  will.  Finch,  184, 245; 
2  Lev.  167-8;  1  P.  Wms.  425.  The  devises  for  the  benefit  of  the  Indians  are 
likewise  made  specific  by  the  evidence  reported  by  the  master,  specifying 
the  tribes  of  Indians,  and  the  particular  relief  afforded  by  the  committee 
during  thirty  years,  by  the  expenditure  of  large  sums  of  money,  from  time  to 
time,  under  the  direction  of  the  meeting.  The  intention  to  apply  the  bequests 
in  the  same  manner,  is  too  apparent  for  any  court  to  entertain  a  doubt;  if  any 
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eould  exifit,  or  ahoald  hereafter  arise,  before  a  fioal  decree,  it  is  within  oar 
unqaeetioned  powers  to  direct  further  evidence  to  ascertain  and  carry  it  into 
execution,  if  no  other  objections  exist  than  the  want  of  certainty  in  the  will 
itself. 

In  4  Wheat.  1,  the  devise  was  to  "  The  Baptist  Association  that  for  ordi* 
nary  meets  at  Philadelphia,  annually,"  which  '^  I  allow  to  be  a  perpetual 
fund  for  the  education  of  youths  of  the  baptitt  denomination,  who  shall  ap- 
pear promising,  for  the  ministry,  always  giving  a  preference  to  the  descend* 
ants  of  my  father's  family."  The  court  declared  the  association  to  be  de- 
scribed with  sufficient  accuracy,  (p.  26,)  and  that  such  a  legacy  would  be  sus- 
tained in  England,  (p.  29;)  so.that  there  was  no  doubt  of  the  validity  of  the 
devise,  had  the  trustees  been  capable  of  taking  for  the  objects  intended.'  In 
Witman  v.  LeXj  the  devise  was  '*  To  St.  Michael  and  Zion  churches,  to  be 
laid  out  in  bread  for  the  poor  of  the  Lutheran  congregation,  of  which  the  tes- 
tator was  a  member,  and  towards  the  education  of  young  students  of  that 
congregation,  under  the  direction  of  the  vestrymen  of  the  first  named 
churches;"  and  held  good.  17  S.  &  R.  90-93.  So  of  land  appropriated  by 
deed  for  public  uses  for  the  benefit  of  the  inhabitants  of  a  town,  as  a  majors 
ity  may  order  and  direct.  6  S.  &  R.  21 1.  So  of  a  lot  marked  in  the  plan  of  a 
town,  "  for  the  Lutheran  church,"  for  religious  purposes.  2  Pet.  578.  This 
was  held  good  without  further  description  of  either  the  donees  or  uses,  and 
to  take  effect  when  the  church  should  be  erected.  The  court  took  into  con- 
sideration the  use  to  which  the  lot  had  been  appropriated  from  the  time  of 
the  donation,  which  was  for  a  meeting  house  and  burying  ground,  and  though 
the  house  had  fallen  down  from  decay,  and  no  new  one  had  been  erected, 
they  decreed  it  to  be  enjoyed  according  to  the  former  use. 

A  legacy  to  the  town  of  New  Rochelle,  to  erect  a  town-house  to  transact 
public  business  in,  has  been  held  a  sufficient  description  of  the  charity. 
7  Johns.  Ch.  294;  S.  P.,  1  Ch.  Cas.  134.  Courts  of  chancery  act  under  an  ob- 
ligation to  effectuate  charitable  donations  by  all  the  means  in  their  power; 
(2  Freem.  261,  330;  3  Mer.  Rep.  391,)  more  liberally  than  in  private  cases, 
without  regarding  the  form  or  prayer  of  the  bill.  1  Atk.  356;  1  Bro.  Ch.  Cas. 
12;  2  Yes.  Sen.  426;  1  Yes.  Sen.418;  2  Eq.  Cas.  Abr.  198;  11  Yes.  365;  1  Yes. 
Sen.  468-75.  It  is  enough  that  the  testator  expresses  his  general  intention  to 
ebtablish  a  charity  by  making  a  donation  to  any  object  deemed  charitable  in 
law,  or  by  using  the  word  charity;  (2  Yes.  399;  10  Yes.  535;  17  S.  &  R.93; 
4  Wheat.  45,)  wherever  a  trust  is  created  for  charitable  purposes,  the  mode 
by  which  it  is  to  be  effected,  or  the  specific  objects  of  its  application  are  not 
material  to  its  validity.  2  Rop.  on  Leg,  140,  and  cases  cited;  3  Pet.  119; 
1  Atk.  469;  3  Bro.  Ch.  Cas.  528;  7  Yes.  69,  86.  They  are  put  on  the  footing 
of  dedications  of  property  to  public  benefit,  requiring  no  particular  grantee  or 
trustee  capable  of  taking;  though  the  object  is  not  in  eitte  at  the  time  of  the 
devise,  (9  Cranch,  331-2;  2  Pet.  582-3;  6  Pet.  437,)  the  land  remains  charged 
with  the  charity  in  the  hands  of  the  heir  till  the  object  comes  into  existence; 
(2  Yeut.  349;  3  Pet.  114-19;  Bridg.  Duke,  534;)  eo  of  money  in  the  hands  of  a 
trustee,  the  profits  accumulate  for  the  benefit  of  the  fund.  3  Atk.  238. 

Chancery  will  establish  the  charity  on  the  application  of  any  person  who 
has  any  interest  in  the  fund  in  his  own  right,  or  as  an  inhabitant  or  a  parish 
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officer;  (1  Ch.  Cas.  134,)  a  member  of  a  society  having  a  common  benefit  from 
tlie  donation,  or  a  committee  of  a  voluntary  association  withoat  charter,  though 
they  coald  sustain  no  action  at  law;  (2  Pet  584-6,)  '^ according  to  what  may 
be  collected  to  be  the  true  meaning  and  intent  of  the  donor,  notwithstanding 
any  failure  or  defect  in  the  bequests,  gifts  or  grants,"  as  is  correctly  expressed 
in  the  rejected  law  of  1712.  The  courts  of  this  country  have  gone  paripauu 
with  those  of  England,  in  aiding  defective  descriptions  or  designations  of  the 
places,  objects  or  purposes  of  a  charity,  wherever  they  could,  by  the  terms  of 
the  instrument,  connected  with  extrinsic  circumstances,  give  locality  and  ap- 
plication to  the  fund  according  to  the  intent  of  the  donor  as  near  as  may  be. 
3  Pet.  117.  Words  will  be  construed  in  their  most  liberal  and  expanded 
meaning,  in  order  to  make  out  the  substance  of  a  charity  capable  of  being 
aided  on  equitable  principles,  or  the  existence  of  a  trust  in  the  heir  at  law, 
devisee  or  executor,  in  the  execution  of  which  any  individual  or  society  has 
an  interest  which  can  be  enjoyed  by  them,  or  held  for  their  use,  consistently 
with  the  terms  of  the  donation  by  an  equitable  right;  chancery  will  draw  to 
it  the  legal  interest,  and  give  it  full  effect  by  a  plan  to  be  drawn  up  under 
the  direction  of  the  court  by  a  master,  or  the  trustee.* 

An  inscription  on  a  tombstone  has  been  held  sufficieut,(Bridg.  Duke,  349-66,) 
or  any  direction  by  any  writing,  which  can  be  deemed  to  be  a  limitation, 
disposition,  assignment  or  an  appointment,  or  gift  of  property  to  a  charitable 
use — it  will  be  enforced  against  parties  and  privies,  except  purchasers  for 
valuable  consideration  of  money  or  land,  without  notice  of  the  trust — not  re- 
garding the  form  of  the  instrument.  Moore,  888;  Comyns,  250;  Prec.  Ch.  471; 
Sugd.  Pow.  229-3.  A  direction  by  a  nuncupative  will,  was  held  to  be  an 
appointment  or  limitation  before  the  statute  of  wills.  Dyer,  72,  pi.  2;  Swinb. 
56,  68;  Toth.  31. 

Chancery  acts  whenever  there  is  a  trust,  (3  Atk.  108;  2  P.  Wms.  326,) 
which  never  fails  for  want  of  a  trustee,  (1  Penn.  Rep.  51-2,)  though  he  dies 
before  the  testatator,  (2  £q.  Cas.  Abr.  293;  1  Bro.  Ch.  Gas.  15;  Amb.  571; 
3  Bro.  Ch.  Cas.  528,)  refuses  to  act  or  abuses  his  trust,  (2  Ch.  Cas.  131 ;  7  Day's 
Com.  Dig.  772,)  chancery  will  remove  him  and  appoint  another,  (Ch.  Rep. 
78-9;  2  Eq.  Cas.  Abr.  194,)  or  compel  him  to  assign  it.  Finch,  269.  These 
are  the  principles  of  equity  which  the  supreme  court,  in  17  S.  &  R.  91-2,  de- 
clare to  be  the  common  law  of  the  state,  which  have  been  uniformly  applied 
as  far  as  the  powers  of  the  courts  could  be  extended  to  the  exercise  of  chan- 
cery jurisdiction ;  since  the  acts  of  1818,  1825  and  1828,  they  can  be  applied 
to  all  trusts  as  fully  as  they  can  be  in  England,  by  the  common  law  of  equity, 
or  the  provisions  or  construction  of  any  statute.  They  cover  all  the  ground 
of  equity  which  it  is  necessary  to  assume  for  the  decision  of  this  case;  the 

•  Though  the  objects  of  a  charity  are  uncertain,  a  deviae  will  not  fail  fbr  want  of  a  trustee  capa- 
ble of  taking,  if  a  discretionary  power  of  sflecting  is  vested  any  where.  And  such  power  may  ba 
veeted  in  an  unincorporated  religious  association.  Thus,  a  devise  of  real  and  personal  estate  to  the 
monthly  meeting  of  Friends,  at  Philadelphia,  for  the  northern  district,  (being  an  unincorporated  re> 
ligiouB  association)  to  be  applitrd  a^  a  fund  fi»r  the  distribution  of  good  books  among  poor  people  ia 
the  back  part  of  Pennsylvania,  or  to  the  support  of  an  institution  or  free  school,  in  or  near  Phila- 
delphia, was  established  in  a  court  of  equity,  against  the  heira  and  reinesentatives  of  the  testator, 
on  a  biU  by  certain  members  of  the  meeting,  on  behalf  of  themaelvea  and  other  members.  PieMMmg 
V.  Sholwell,  10  Barr,  2.1;  and  see  Beaver  v.  FUeon,  8  Barr,  387 ;  fTright  v.  Liiiii,  9  Barr,  433. 
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defendant  is  a  trattee  for  the  pnrpos^a  of  the  will^  the  bequests  are  to  trus- 
tees either  named  or  designated,  who  are  capable  of  holding  and  distributing 
the  funds  intrusted  to  their  management,  the  tetiuu  que  truat  are  either  suf- 
iioiently  described  or  easily  ascertained  by  extrinsic  circumstances,  and  the 
uses  for  which  the  dispositions  are  made  are  not  only  valid,  but  favoured  and 
protected  by  the  law,  which  we  can  effect  oate  without  the  exercise  of  any 
personal  or  prerogative  jurisdiction. 

We  shall  direct  the  administrator  de  honu  fum,  cum  ietiamento  annexoj  to  pay 
the  respective  bequests  to  the  persons  appointed  to  receive  and  distribute 
them.  They  will  be  considered  as  trustees,  acting  under  the  supervision  of 
this  court,  as  a  court  of  chancery,  with  the  same  powers  over  trusts,  as  courts 
of  equity  in  England,  and  the  courts  of  this  state,  possess  and  exercise. 
Though  our  original  cognizance  of  the  case  depends  on  the  residence  of  the 
parties  to  the  suit,  yet  when  the  fund  is  under  our  control,  we  can  proceed 
in  its  final  distribution  among  the  different  claimants  in  the  same  manner  as 
if  each  was  a  party  competent  to  become  an  original  complainant,  by  original 
bill.  Baker  v.  BiddU,  MSS. 

When  the  fond  shall  be  so  ascertained,  as  to  be  capable  of  a  final  distribu- 
tion, it  will  be  directed  to  be  applied  exclusively  to  the  objects  designated 
in  the  will,  as  they  existed  at  the  time  of  her  death,  and  shall  continue  till 
a  final  decree;  if  any  shall  then  appear  to  have  become  extinct,  the  portion 
bequeathed  to  such  object  must  fall  into  the  residuary  fund  as  a  lapsed 
legacy.  Its  appointment  to  other  purposes,  or  eegtuu  que  trwt,  than  those 
which  can,  by  equitable  construction,  be  brought  within  the  intention  of  the 
will  or  donor,  is  an  exercise  of  that  branch  of  the  jurisdiction  of  the  chancel- 
lor of  England,  which  has  been  conferrdfi  on  this  court  by  no  law,  and  can- 
not be  exercised,  virtuU  cffidi^  under  our  forms  of  government. 

As  the  amount  of  the  personal  estate  is  evidently  far  short  of  the  legacies 
made  payable  by  the  will,  there  must  be  a  failure  or  abatement,  unless  the 
necessary  amount  can  be  raised  out  of  the  real  estate  not  specifically  devised. 
The  testator  having  authorized  the  executor  to  sell  the  house  in  Chestnut  street, 
and  the  Marlborough  estate  in  Virginia,  his  powers  devolve  on  the  adminis- 
trator d,  h,  n.  c.  U  a.y  by  the  acts  of  assembly  of  this  state;  (3  Sm.  Laws, 
433-4;  6  ibid.  102,)  and  as  he  is  a  party  before  us,  we  can  compel  their  exe- 
cution, if  the  laws  of  Virginia  recognise  them  as  competent.  But  he  has  no 
power  over  any  other  portions  of  the  real  estate,  nor  are  the  heirs  at  law,  or 
residuary  devisees,  parties  to  the  suit;  so  that  no  decree  which  we  could  make 
would  bind  them,  or  the  land  situated  in  another  state:  our  jurisdiction  being 
both  limited  and  local,  we  cannot  compel  parties  who  reside  out  of  the  state 
to  appear  on  our  process,  and  a  sale  of  land  in  Virginia,  under  the  authority 
of  the  court  alone,  would  pass  no  title  to  the  purchaser. 

It  is  an  acknowledged  principle  that  the  title  and  disposition  of  real  pro- 
perty is  exclusively  subject  to  the  laws  of  the  country  where  it  is  situated, 
which  can  alone  prescribe  the  mode  by  which  a  title  can  pass  from  one  per- 
son to  another;  (7  Cranch,  116;  6  Wheat.  579;  9  Wheat.  571 ;  10  Wheat.  202,) 
to  which  may  be  added  the  case  of  Bryant  v.  Hunter^  to  which  we  have 
been  referred,  as  authorizing  the  sale  of  the  Virginia  lands,  now  asked  to  be 
directed.  2  Wheat.  32,  &c.    That  was  a  suit  originating  in  this  court,  affect- 
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ing  land  in  Kentockj;  but  as  only  fiTo^iztfas  of  the  land  were  represented 
by  the  parties  to  the  snit,  the  court  confined  their  decree  of  sale  to  the  in- 
terest of  the  G.re  parties  before  them;  the  sixth  party  in  interest  resided  in 
Virginia,  as  to  whom  the  snpreme  court  declared,  ''  That  the  complainant 
most  porsne  his  remedy,  unless  her  representatives  shall  hare  the  prudence 
Toluntarily  to  join  in  the  sales  of  any  land  that  may  be  made  under  this  de- 
cree.'' 4  Wheat.  34,  44,  45.  We  are  therefore  following  all  these  decisions 
of  the  snpreme  court,  in  refusing  to  make  any  further  order  of  sale  of  real 
estate,  other  than  the  two  parts  thereof  embraced  in  the  power  giren  by  the 
will. 

The  decisions  of  the  supreme  court  of  the  state,  and  of  the  high  court  of 
errors,  which  bear  on  the  residuary  devise  in  this  will,  may  derange  some 
of  the  specific  devises;  if  the  legacies  are  a  charge  on  the  real  estate  speci* 
fically  devised,  they  might  afiect  not  only  the  devise  of  the  eight  acre  lot, 
given  to  the  yearly  meeting,  but  other  devises  to  persons  not  parties  to  the 
suit,  who  must  be  heard  before  we  can  make  any  decree,  touching  such  parts 
of  the  real  estate.  The  application  of  the  rule  laid  down  in  l^udaar  v.  HoMten' 
eleter,  3  Yeates,  294-99;  3  Binn.  525-31;  Niehoh  v.  PMtUlhwaite,  2  Dall. 
131 ;  Wilman  v.  Norton,  6  Binn.  396;  and  CommonweaUh  v.  SkeXby,  13  S.  &  R. 
348,  would  absorb  much  of  the  real  estate  to  pay  the  legacies;  but  if  they 
should  be  considered  as  a  charge  only  on  the  residuary  fund,  according  to 
Shaw  V.  M^Cameron,  11  S.  &  R.  252,  they  will  not  affect  the  devised  lands. 
On  this  point  we  have  formed  no  opinion. 

It  remains  only  to  apply  the  foregoing  view  of  the  law  of  Pennsylvania  to 
the  dispositions  of  the  will  in  question. 

1.  To  the  devise  of  the  eight  acre  lot  to  the  yearly  meeting.  We  know 
historically  that  this  has  been  a  religious  society  from  the  settlement  of  the 
province.  We  know,  from  the  acts  of  the  legislature,  that  they  have  held 
real  estate,  and  yet  hold  it,  under  deeds  from  the  proprietor,  from  individuals, 
and  by  the  laws  of  the  state,  guarantied  by  all  its  constitutions,  have  a  per- 
fect right  and  capacity  to  take,  hold  and  enjoy  property  without  incorpora- 
tion, or  tenure  in  mortmain. 

2.  The  bequest  to  the  monthly  meetings  of  women  friends,  is  for  a  charita- 
ble use,  which  is  good  and  lawful,  and  they  are  capable  of  taking  and  dis- 
tributing the  chanty,  according  to  the  will  of  the  donor,  in  the  most  liberal 
and  ample  sort. 

3.  The  bequest  of  the  thirty  pounds  received  by  the  father  of  the  testatrix 
from  Captain  Newcat^tle,  and  the  interest,  we  consider  to  be  intended  as  the 
payment  of  a  debt  which  she  considered  herself  to  be  morally  and  equitably 
bound  to  pay,  and  therefore  direct  it  to  be  paid  by  the  executor,  as  a  debt  of 
the  estate,  to  such  Indians  as  are  the  relations  of  the  said  Newcastle,  if  to  be 
found;  if  not  to  be  found,  to  remain  subject  to  the  future  order  of  the  court. 

4.  As  to  the  devises  to  the  Indians,  our  opinion  is,  that  they  are  good  and 
valid.  That  the  treasurer  of  the  societies  or  meetings,  or  their  committees 
for  the  time  being,  are  capable  of  taking  and  distributing  the  fund  as  a 
trustee  under  their  direction,  and  that  Indians  are  proper  objects  of  charitable 
bequests.  But  they  are  to  be  applied  to  the  relief  of  such  Indians  as  have 
heretofore  been  under  the  care  and  supervision  of  the  yearly  meetings,'  or 
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their  committees  respectively,  and  to  be  distributed  only  for  such  objects 
and  purposes  as  were  customary  in  the  lifetime  of  the  testatrix,  such  being 
her  manifest  intention. 

5.  As  to  all  the  devises  to  or  for  the  benefit  of  the  diiTerent  meetings  of 
Friends  in  Baltimore,  Virginia  and  Ohio,  we  are  clearly  of  opinion  that  they 
are  good  and  valid  in  law,  and  decree  accordingly. 

6.  As  to  the  bequest  to  the  citizens  of  Winchester,  to  purchase  a  fire- 
engine,  we  consider  it  good  as  a  charitable  use,  or  one  tending  to  public 
profit  and  the  safety  of  property,  and  in  ease  of  taxes  and  burdens  on  the 
citizens;  this  is  the  substance  and  intent  of  the  bequest,  and  being  given 
for  a  good  and  meritorious  object,  it  is  not  material  by  what  name  it  is  given, 
whether  to  the  corporation,  or  the  citizens  who  compose  it,  it  mast  take  efiect, 
notwithstanding  any  misnomer  or  other  defects  of  name,  form  or  circumstance.* 

7.  The  bond  of  Isaac  Zane  appearing  to  us  to  have  been  assumed  by  the 
testatrix  as  honestly  due  by  one  of  her  near  relations,  ought  to  be  considered 
in  equity  as  a  debt  due,  and  be  paid  by  the  executor  out  of  her  estate,  as 
such  was  evidently  her  intention,  and  from  the  evidence  reported  by  the 
master,  we  think  the  party  now  before  the  court  entitled  to  receive  it,  and 
decree  accordingly. 

8.  We  order  and  decree  that  the  administrator  de  boim  turn  make  sale  of 
the  house  and  lot  in  Chestnut  street,  at  such  time  and  place  as  the  court 
may  hereafter  direct,  or  private  sale,  at  his  discretion. 

9.  Also  to  make  sale  of  the  Marlborough  estate  in  Virginia,  in  the  same 
manner,  if  such  sale  is  authorized  by  the  law  of  Virginia.  If  such  sale  is 
not  authorized,  then  we  order  and  direct  the  administrator  to  make  applica- 
tion for  such  authority  to  the  legislature  or  such  judicial  tribunal  as  by  the 
law  of  that  state  is  competent  to  authorize  such  sale,  according  to  the  will 
of  the  testatrix,  or  the  order  of  this  court. 

We  have  been  asked  to  go  farther,  and  decree  a  sale  of  all  the  undevised 
estate  of  the  testatrix,  as  necessary  to  provide  a  fund  to  meet  the  various 
legacies  and  bequests; — the  counsel  who  made  the  application  considering 
that  the  residuary  clause  in  the  will  was  to  be  so  construed,  that  nothing 
should  pass  under  it  till  all  the  former  dispositions  were  satisfied.  As  the 
residuary  devisees  are  not  before  the  court,  and  would  not  be  bound  by  its 
decree,  we  have  not  considered,  and  shall  express  no  opinion  on  that  subject 
— having  no  power  to  afiect  real  property  in  another  state,  but  through  the 
parties  in  interest,  or  those  having  power  over  it,  we  must  confine  our  order 
for  the  sale  of  the  estate  to  such  parts  of  it  as  are  in  the  hands,  or  within  the 
control  of  the  administrator  under  the  authority  of  the  will.  We  have  full 
power  to  see  that  the  will  be  faithfully  and  religiously  observed  and  executed, 
but  none  to  order  a  sale  not  directed  to  be  made  by  any  of  its  provisions. 

•  A  volnnury  MociaUon  of  individuaU,  who  have  contributed  funds  for  a  public  purpote,  will 
bf  rsgarded  at  a  charity,  and,  a  court  of  equity  in  this  state  has  Jurisdiction  over  the  parties.  Funds 
supplied  by  the  f  ift  of  the  crown,  or  from  the  legislature,  or  firom  private  gift,  for  l^gal,  general  or 
public  purpoees,  are  charitable  funds,  to  be  administered  by  a  court  of  equity.  Therefore,  where 
money  is  given  by  will,  gift,  or  voluntary  contribution  of  individuals,  to  a  voluntary.  unincorporati*d 
hose  company,  or  Are  association,  formed  for  general  and  public  usefulness,  without  individual 
emolument  or  advantage,  it  is  a  charity  over  which  a  caurt  of  equity  will  eiercise  control.  Tkomat 
V.  Sttmmktr,  1  Pars.  Eq.  Cai.  98. 
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Devise  of  two-thirds  of  a  plantation  to  the  two  daaghters  of  the  testator's  de« 
oeased  brother.  There  were  three  daughters.  Heldf  that  the  deyise  was 
notYoidjbut  was  to  be  constmed  as  being  to  all  the  daughters;  theciream- 
stances  explaining  the  ambiguity  making  it  erident  that  soch  was  the  in- 
tention of  the  testator. 

'    Error  to  the  District  Court  of  Lancaster. 

The  opinion  of  the  district  court  contains  a  sufficient 
statement  of  the  facts  of  this  case  for  a  proper  understand- 
ing of  the  point  decided. 

Hates,  President. — ^The  question  in  this  case  is,  whether 
the  devise  in  the  first  item  of  the  last  will  and  testament 
of  Benjamin  Vernor,  deceased,  unto  the  two  daughters  of 
his  deceased  brother,  John  Vernor,  and  unto  John  T.  Ver- 
nor, the  grandson  of  his  said  brother,  John  Vernor,  de- 
ceased, of  his  plantation  or  tract  of  land  whereon  he  the 
testator  then  lived,  &c.,  is  a  void  devise,  so  far  as  regards 
the  daughters  of  John  Vernor,  or  not.  This  is  a  case  of 
latent  ambiguity.  It  is  proved  that  John  Vemor's  daugh- 
ters were  three  in  number,  namely,  Martha,  wife  of  Wil- 
liam Hilton;  Margaret,  widow  of  Charles  D.  Cooper;  and 
Mary,  widow  of  John  Cuyler.  What,  then,  was  the  inten- 
tion of  the  testator  in  devising  to  the  two  daughters  of  his 
deceased  brother  John?  Did  he  intend  a  benefit  to  all  the 
daughters  of  his  brother,  or  did  he  intend  to  give  the  two- 
thirds  of  his  plantation  in  this  way,  if  it  could  be  so  given, 
or  otherwise  not  to  give  it  at  all  ?  The  original  notes  of 
the  testator's  instruction  to  the  scrivener  are  made  a  part 
of  the  case,  and  materially  elucidate  the  obscurity  of  this 
devise. 

The  testator  begins  the  instructions  of  the  8th  of  Febru- 
ary, 1 830,  thus :  **  To  John  T.  Vernor,  of  Albany,  grandson 
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of  my  brother,  John  Vernor,  my  plantatioD  with  the  build- 
ings and  appurtenances,  containing  upwards  of  200  acres 
more  or  less,  in  Leacock  township,  Lancaster  county,  ad- 
joining lands  of  Thomas  Lyons,  John  M*Casky,  Thomas 
Lyon  and  others,  to  hold  to  him  the  said  John  T.  Vernor, 
his  heirs  and  assigns  for  ever.  This  land  I  got  by  my  fa- 
ther, John  Vernor's  will." 

He  next  bequeaths  a  legacy  of  8000  dollars  to  James  V. 
Henry,  son  of  his  deceased  sister  Elizabeth,  and  then  be- 
queaths to  Robert  Clinch,  son  of  Benjamin  Vernor  Ginch, 
and  grandson  of  his  sister  Hannah,  4000  dollars. 

He  thus  gives,  in  these  first  three  clauses  of  his  original 
instructions,  the  bulk  of  his  estate  to  certain  descendants 
of  his  brother  John  and  of  his  sisters  Elizabeth  and  Hannah ; 
and  in  giving  his  plantation,  his  homestead,  to  John  T. 
Vernor,  the  grandson  of  his  brother  John  Vernor,  he  sub- 
joins the  remark:  ^^This  land  I  got  by  my  father  John 
Vernor's  will."  The  only  alteration  which  he  subsequently 
made  in  this  disposition  of  his  estate  among  his  relatives,, 
was  in  the  first  clause; — ^the  devise  of  his  plantation^  and 
his  instructions  concerning  it,  the  scrivener  thus  noted,  a 
few  days  before  the  will  was  made :  "  The  plantation  given 
in  my  will  to  John  T.  Vernor,  I  revoke  the  devise  thereof, 
and  now  give  the  same  to  the  two  daughters  of  my  brother, 
John  Vernor,  deceased,  (aunts  of  the  said  John  T.)  and  to 
the  said  John  T.  Vernor,  their  heirs  and  assigns  for  ever ; 
to  wit,  each  to  have  one  undivided  third  part  thereof." 
This  altered  devise  was  drawn  out  in  the  will,  in  the  fol- 
lowing words:  "Item.  I  give  and  devise  unto  the  two 
daughters  of  my  deceased  brother,  John  Vernor,  and  unto 
John  T.  Vernor,  the  grandson  of  my  brother,  John  Vernor, 
deceased,  my  plantation  or  tract  of  land  whereon  I  now 
live,  situate  in  Leacock  township,  in  the  county  of  Lancas- 
ter, adjoining  land  of  Thomas  Lyon,  John  M<!asky,  Thomp- 
son Jacobs  and  others,  and  the  old  Philadelphia  road,  con- 
taining upwards  of  200  acres,  should  it  be  more  or  less,  to 
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have  and  to  hold  the  same  to  them,  the  two  daughters  of 
my  deceased  brother,  John  Vemor,  and  to  the  said  John 
T.  Vernor,  their  heirs  and  assigns  for  ever,  each  to  have 
an  equal  undivided  third  part  thereof." 

It  does  not  appear,  that  the  testator  was  personally  ac^ 
quainted  with  these  daughters.  Mr.  Moore  states,  that  he 
had  a  perfect  and  distinct  knowledge  that  his  brother  John 
had  three  daughters  living  in  1 829.  He  does  not,  however, 
say,  that  Benjamin  Vernor  ever  saw  them,  or  any  of  them; 
and  it  is  inferable  from  his  testimony,  and  I  infer,  that 
whatever  knowledge  the  testator  had,  was  derived  from 
conversations  with  the  witness  and  others,  with  respect  to 
his  family  connexions.  It  would  not  be  singular,  that  a 
man  of  B.  Vernor's  age  (about  87  or  88  years)  should  have 
known  from  the  report  of  others  in  1829,  that  his  brother 
had  three  daughters  then  living,  and  yet  in  1830  should  have 
forgotten  that  there  were  more  than  two.  The  jM'obabili- 
ty  of  his  having  forgotten  it,  is  the  more  reasonable,  from 
the  great  number  of  his  relatives,  the  distance  at  which 
they  resided  from  him,  and  his  own  unsocial  life  and  tem- 
per. That  be  did  forget  the  circumstance  of  the  precise 
number  of  his  brother's  daughters,  is  evident  from  the 
phraseology  used  in  describing  them;  for  he  does  not  de* 
scribe  them  by  their  names,  which,  had  he  known  or  re- 
membered them,  he  probably  would  have  repeated;  and 
having  forgotten  their  names,  it  is  the  less  strange  he 
should  forget  their  number.  He  does  not  devise  to  itoo  cf 
the  davghiers  of  his  brother,  or  two  daughters  of  his  brother, 
as  if  he  had  known  there  were  more  than  two,  and  simply 
wished  to  bestow  his  bounty  on  two  only,  and  not  on  all ; 
but  he  employs  the  very  phraseology  he  would  have  chosen, 
had  he  supposed  there  were  but  two  daughters  of  his  bro- 
ther living,  and  intended  to  make  them  devisees.  '^  I  give 
and  devise  unto  the  two  daughters  of  my  deceased  brother, 
John  Vernor,  &c.,  to  have  and  to  hold  to  them,  tlie  two 
daughters,''  dsc.    No  fact  is  stated,  that  was  calculated,  or 
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that  tended  to  induce  him  to  select  any  two  of  three;  nor 
is  there  a  word,  indicating  the  purpose  to  make  a  discrimi- 
nation. Had  he  so  designed,  there  are  many  descriptive 
phrases  which  would  have  answered  the  end,  without  even 
naming  his  nieces :  such  as,  ^  the  youngest  two,"— ^'  the 
eldest  two," — or,  *'the  oldest  and  youngest," — or,  "the 
married  and  elder  widowed  daughter," — or,  **  the  younger 
widowed  daughter,"  &c.  It  is' impossible  to  believe,  that 
he  could  have  intended  to  exclude  any  one  of  these  daugh* 
ters  of  his  deceased  brother  from  his  bounty,  because  the 
expressions  of  the  devise  do  not  point  to  any  one,  to  be  ex- 
cluded, nor  designate  the  two  who  are  to  be  preferred. 
But  he  devises,  in  general  terms,  "  unto  the  two  daughters 
of  my  deceased  brother,  John  Vernor,"  &c.  I  take  it, 
therefore,  that  no  one  can  doubt  the  testator  was  ignorant, 
at  the  time  he  dictated  this  devise,  that  there  were  three 
daughters  of  his  deceased  brother,  John  Vernor,  then  living, 
and  that  he  actually  believed  there  were  but  two.  What, 
then,  was  the  object  of  the  devise  in  question?  Was  it  to 
give  a  part  of  his  land  to  all  the  daughters  of  his  brothec? 
Or  was  it  to  give  to  some  itvo  of  them ;  and  if  the  devise 
would  not  be  valid  in  that  way,  (according  to  the  argument 
in  behalf  of  the  plaintiffs,)  not  to  give  it  at  all?  This 
question  appears  to  be  already  answered.  If  the  testator 
believed  that  there  were  but  two  daughters  of  his  brother 
John,  his  intention  was,  by  this  devise,  to  give  a  part  of 
his  plantation  to  all. 

There  are  other  considerations  arising  out  of  the  case 
which  make  such  an  intention  more  manifest.  The  grand- 
son of  his  brother  John  was,  in  the  original  instructions 
given  to  the  scrivener,  the  first  and  chief  object  of  his  re- 
membrance* Upon  him  he  bestows  his  plantation;  and  to 
the  directions  which  he  dictated  in  regard  to  this  impor- 
tant devise,  he  adds  the  significant  explanation,  that  this 
land  he  got  by  his  father,  John  Vernor^s  will.  The  asso- 
ciated, influential  sentiment,  is  obvious:  It  is  reasonable j 
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therefore,  thai  I  should  leave  ii  to  his  son  John,  if  he  tvere  nmo 
Kving;  and,  being  dead,  that  it  should  go  to  his  descendants.  1 
therefore  leave  ii  to  his  grandson  bearing  the  same  name. 
There  was  an  interval  of  four  months  before  the  will  was 
drawn,  and  the  sabject  of  the  devise  appears  to  have  oc- 
cupied his  attention  in  the  mean  time.  Other  reflections 
arose.  If  it  were  reasonable,  that  he  should  leave  this 
plantation  to  bis  brother  Jdhn,  were  he  living,  was  it  rea- 
sonable that  he  should  pass  by  his  brother  John's  daughters^ 
his  immediate  living  descendants,  and  give  it  all  to  a  grand- 
son ?  He  came  to  the  conclusion  that  it  was  not ;  and  the 
result  was,  that  these  daughters  became  collectively,  instead 
of  John  T.  Vernor,  the  principal  objects  of  his  bounty— 
for  he  devises  to  them  first,  and  gives  them  two-thirds  of 
his  plantation.  Another  consideration  makes  it  plain,  that 
.  the  change  in  the  disposition  of  his  homestead,  was  not  oc- 
casioned by  any  diminution  of  regard  for  or  confidence  in 
John  T.  Vernor;  for,  in  the  second  instructions  given  to 
the  scrivener,  in  which  the  devise  is  thus  altered,  he  makes 
John  T.  Vernor  one  of  the  executors  of  his  will,  in  the 
place  of  James  Buyers,  who  was  originally  nominated.  In 
distributing  his  estate  among  his  relations,  the  testator's 
memory  seems  to  have  clung  to  his  brothers  and  sisters. 
Thus  in  the  three  items,  in  which  he  gives  the  great  bulk 
of  his  property  to  them,  he  in  each  instance  designates 
the  objects  of  his  bounty,  by  their  relationship  to  his  bro- 
ther John  and  his  sisters  Elizabeth  and  Hannah.  It  is 
true,  that  in  all  the  other  instances,  he  likewise  names  the 
particular  objects ;  which  is  a  persuasive  circumstance  to 
show,  that  he  omitted  the  names  of  his  brother  John's 
daughters,  only  because  he  was  unacquainted  with  them* 
With  respect  to  the  devise  in  question,  the  important  con- 
sideration with  the  testator,  apparently,  was  to  give  to  the 
daughters  of  his  brother,  not  on  account  of  their  personal 
qualities,  names,  particular  situation,  supposed  number,  for- 
tune or  condition,  but  as  the  daughters  of  his  deceased 
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brother  John.  This  was  the  prominent  idea,  and  it  is  in- 
consistent with  the  supposition  of  an  intent  to  bestow  his 
bounty  upon  two  of  those  daughters,  in  exclusion  of  a  third. 
Add  to  these  considerations,  the  ufter  improbability  that 
such  a  man  as  Benjamin  Vernor,  had  he  known  that  there 
were  three  daughters  of  his  brother  John  then  living,  would, 
in  disposing  of  what  he  must  have  considered  the  most 
precious  part  of  his  estate — his  mansion  farm — and  which 
was  in  fact  the  most  valuable  portion,  give  it  to  two  of 
those  daughters,  without  designating  which,  in  terms  so 
uncertain  as  to  render  the  whole  devise  a  mockery,  and  it 
must  be  perfectly  clear  to  every  mind,  that  he  intended  to 
devise  the  two-thirds  of  his  plantation  to  all  the  daughters 
of  his  brother  John,  though,  at  the  same  time,  he  believed 
there  were  but  two. 

The  distinction  taken  in  some  of  the  English  cases  be-  . 
f  ween  a  bequest  of  personal  property  and  a  devise  of  real 
estate,  with  reference  to  the  means  of  ascertaining  the  tes- 
tator's intention,  has  nothing  to  sustain  it,  except  the  relics 
of  that  inordinate  regard  for  the  latter  species  of  property, 
which  arose  out  of  the  feudal  tenures,  and  which  once 
deemed  all  jurisprudence  as  subservient  to  its  uses.  The 
reasonableness  of  the  distinction  has  been  questioned  in 
England,  on  principle;  and  as  the  object,  in  each  case,  is 
the  ascertainment  of  the  real  situation  and  intention  of  the 
testator,  it  is  admitted  to  be  difficult  to  conceive,  that  there 
should  be  any  diversity  as  to  the  means.  Stark.  Evid.  part 
4,  p.  1699.  In  other  English  cases  of  devise,  I  do  not 
find  that  this  distinction  has  been  noticed,  but  the  con- 
struction has  been  freely  aided  by  extraneous  parol  evi- 
dence. In  Goodtifle  v.  Southern^  the  devise  was,  of  "  all 
that  my  farm,  lands  and  hereditaments  called  Trogue's 
farm,  situate  within  the  parish  of  Darley,  in  the  county  of 
Derby,  now  in  the  occupation  of  A.  Clay,  unto  my  brother 
John  Southern  and  to  his  heirs  and  assigns  for  ever.'' 
Lessor  of  the  plaintiff  claimed  under  the  residuary  clause 
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in  the  will,  which  it  was  admitted  would  entitle  him  to  the 
premises  in  question,  provided  they  did  not  pass  to  the 
defendant  under  the  above  devise.  It  was  proved  that 
Trogue^s  farm  was  in  the  occupation  of  A.  Clay ;  but  the 
closes  in  question  were  not  in  his  occupation,  but  in  the 
occupation  of  M •  Marsden ;  and  in  order  to  show  that  they 
were  not  parcel  of  Trogue^s  farm,  and  that  the  testator 
Richard  Southern,  did  not  take  them  as  such,  the  will 
of  one  Houghton  was  produced,  which  contained  the  fol- 
lowing devise  to  Richard  Southern:  *^Also  all  that  piece 
or  parcel  of  ground,  situate  in  the  liberty  of  Wansley,  in 
the  parish  of  Darley,  commonly  called  or  known  by  the 
name  of  Trogue's,  otherwise  Trough's  pasture,  called  by  the 
name  of  Dale  closes/'  Richard  Southern,  when  he  became 
entitled  to  the  land  under  Houghton's  will,  let  two  closes 
to  Marsden,  and  evidence  was  offered  of  payment  of  rent 
by  Marsden  to  Southern,  in  order  to  show  that  the  latter 
knew  in  whose  occupation  the  land  was.  On  the  part  of 
the  defendant,  a  notice  to  quit  was  proved,  which  had  been 
given  to  Marsden  by  Richard  Southern,  a  few  months 
before  the  time  of  making  his  will ;  which  notice  was  in 
these  terms:  ^'I  do  hereby  give  you  notice  to  quit  and  de- 
liver up  the  possession  of  all  my  lands  belonging  to  and 
called  Trogue's  farm,  situate  in  the  parish  of  Darley,  now 
in  your  possession,  on  or  before  Lady-day  next."  This 
evidence  was  objected  to  by  the  counsel  for  the  plaintiff, 
but  was  received  on  the  trial.  The  point  as  to  its  admis- 
sibility, was  afterwards  argued  in  the  court  of  king's  bench, 
wh^re  it  was  decided  that  the  evidence  was  admissi- 
ble. This,  it  will  be  observed,  was  a  case  of  real  estate ; 
and  the  question  was,  whether  the  devise  of  two  certain 
closes  should  go  to  the  testator's  brother,  or  to  the  residu- 
ary devisee.  It  was,  consequently,  a  question  affecting  the 
quantity  of  estate  devised  to  John  Southern ;  in  short,  whe- 
ther he  should  take  Trogue's  farm  with  these  two  closes 
or  without  them.    So  far  from  confining  the  parties  to  the 
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terms  of  Richard  Southern's  will,  in  order  to  ascertain  the 
testator's  meaning,  the  court  permitted  them  to  go  into 
another  will,  to  see  how,  and  with  what  parcels,  Trogue's 
farm  was  devised  to  Richard  Southern.    They  were  also 
permitted  to  prove,  that  he  let  those  closes  to  Marsden, 
and  that  Marsden  paid   him  rent.     The  only  evidence 
which  seems  to  have  encountered  objection,  was  that  of 
the  notice  given  by  him  to  Marsden,  to  quit,  a  few  months 
before  the  will  was  made;  and  that,  too,  was  ruled  in  the 
king's  bench  to  have  been  properly  received.    1  Maule  & 
Selw.  299 ;  Ram  on  Wills,  39.     I  have  quoted  this  case 
somewhat  at  large,  because  it  wholly  passed  over  the  dis- 
tinction referred  to  concerning  real  estate,  without  the  least 
regard,  and  because  it  meets  an  objection  of  the  plaintiffs' 
here,  in  which  is  said  to  consist  the  stress  of  their  case, 
namely,  that  parol  evidence  cannot  be  received,  to  change 
the  quantity  of  the  estate  or  to  alter  it.    In  the  case  cited, 
such  evidence  was  received,  and  for  the  very  purpose  of 
changing  the  quantity  of  the  estate  specifically  devised, 
that  is  to  say,  of  making  the  estate  of  John  Southern 
greater  or  smaller,  according  to  the  construction  to  be 
founded  thereon.    And  the  case  may  be  the  more  appro- 
priately referred  to  here,  since  the  interest  of  the  specific 
devisee  was  controverted  in  it  by  the  residuary  devisee, 
just  as,  in  the  case  before  us,  the  residuary  legatees  contest 
the  right  of  the  daughters  of  John  Vemor  under  the  first 
specific  devise  in  the  will  of  Benjamin  Vemor.    That  ap- 
pears, indeed,  to  have  been  a  case  which  would  furnish 
much  stronger  ground  than  the  present,  for  the  objection 
to  parol  or  extrinsic  evidence  introduced  with  a  view  of 
affecting  the  quantity  of  the  estate  devised,  because  there 
the  doubt  vibrated  (if  I  may  so  speak,)  directly  between 
the  specific  and  residuary  legatee ;  it  being  admitted,  that 
if  the  two  closes  did  not  pass  to  the  former  by  the  devise 
to  him,  the  latter  was  entitled*    Here,  the  question  is  more 
complicated;  and  the  result  would  be  different,  should  the 
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plaintiflTs  succeed.    In  that  event,  the  whole  devise  to  the 
daughters  of  John  Vernormust  be  declared  void;  and  then 
the  property,  as  the  plaintiffs  contend,  does  not  pass  to  the 
residuary  legatees,  but  to  the  executors,  that  they  may  sell 
the  same,  and  convert  the  land  into  money,  under  the  ge- 
neral residuary  clause.    Now,  if  there  is  any  one  thrng 
more  abhorrent  than  all  others,  in  the  interpretation  of  last 
wills  and  testaments,  it  is  the  necessity  of  pronouncing  a 
devise  void :  "  for  a  devise  is  never  construed  absolutely 
void  for  uncertainty,  but  from  necessity.''  To  prevent  this, 
every  ^ort  is  to  be  made  to  extract  the  purpose  and  de- 
sign of  the  testator  from  all  and  every  part  of  his  will ; 
and  "  if  there  be  a  possibility,  to  reduce  it  to  a  certainty, 
the  devise  is  good ;  for  the  testator  mast  be  taken  to  mean 
something,"  says  Lord  Chancellor  Cowper,  "  if  it  can,  nor 
must  the  words  of  the  will  be  void,  if  they  can  have  ^ect  by 
reasonable  construction."     1  Atk.  411 ;  4  Bac.  Abr.  334. 
It  is  to  give  effect  to  the  language  of  the  testator,  that 
extrinsic  evidence  is  resorted  to  in  any  case.  In  Lord  Chey« 
ney's  Case,  5  Rep.  686,  in  Beaumont  v.  Fell,  2  Peere  Wil- 
liams, 140,  in  Goodiitie  v.  Southern^  1  Maule  &  Selw.  299, 
unless  the  evidence  had  been  admitted,  the  wills  could  not 
have  taken  effect.    But  where  the  will  can  have  an  effec- 
tive operation  without  the  evidence  of  extrinsic  circum- 
stances, such  evidence  has  always  been  excluded.  1  Gr^enl. 
Ev.  §  291.     This  is  the  intelligible  line  of  distinction, 
which  has  been  drawn  in  the  modern  English  cases,  (see 
Doe^  Lessee  of  Sir  A.  Chichester^  v.  Oxenden^  3  Taunt.  147,) 
and  which  is  founded  on  the  solicitude  ever  felt  to  give  ef- 
fect to  the  testator's  intentions,  that  every  part  of  his  will 
may,  if  possible,  stand.    But  it  is  not  to  be  forgotten,  that 
the  question  as  to  the  admissibility  of  testimony  to  explain 
this  will,  does  not  directly  arise  in  the  present  cause;  for 
all  the  facts  are  agreed  on  between  the  parties  in  the  case 
stated,  and  the  true  and  only  question  is  in  relation  to  their 
eflfect. 
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The  devise  in  itself  is  free  from  ambiguity.  But  the 
plaintiffs  introduce  testimony  out  of  the  will  to  prove,  that, 
at  the  time  the  will  of  Benjamin  Vernor  was  made,  there 
were  three  daughters  of  his  deceased  brother  living ;  and 
having  thus  shown  a  latent  ambiguity,  they  contend  that 
the  devise  is  incurably  defective,  because  the  subject  is'real 
estate;  though  they  admit  that  if  personal  property,  no 
matter  to  what  amount,  had  been  given  in  the  same  terms, 
the  defect  might,  according  to  the  authorities,  be  remedia- 
ble. Having  already  spoken  of  this  distinction,  as  it  ap- 
pears to  have  been  recognised  in  some  English  cases,  I  will 
only  add  that  it  is  not  Hkely  to  obtain  in  Pennsylvania, 
where  the  freedom  of  alienation,  liability  for  debts,  and 
equality  of  distribution  of  real  estate,  place  it  in  the  same 
scale  of  dignity  and  consequence  with  personal  property. 
There  being  no  question  concerning  the  admissibility  of 
any  of  the  evidence  incorporated  in  the  statement  of  this 
case,  and  the  intention  of  Benjamin  Vernor  being  indubita- 
ble to  give  a  portion  of  his  plantation  to  all  the  daughters 
of  his  brother  John,  shall  it  not  prevail  in  the  construction 
of  his  will?  The  intention  of  the  testator,  said  M^Eean, 
C.  J.y  in  Ruston^s  Executors  v.  Ruslon^  2  Dall.  244,  shall  go- 
vern the  construction  of  a  will  in  all  cases,  except  where 
the  rule  of  law  overrules  the  intention ;  and  this  is  reduci- 
ble to  four  instances:  1.  When  the  devise  would  make  a 
perpetuity;  2.  When  it  would  put  the  freehold  in  abeyance; 
3.  When  chattels  are  limited  as  inheritances ;  and  4.  Where 
a  fee  is  limited  on  a  fee. 

The  present  case  is  within  none  of  these  exceptions.  It 
is  a  mere  mistake  of  the  testator,  with  respect  to  the  num- 
ber of  his  brother's  daughters.  Similar  mistakes  have  often 
occurred,  and  have  always  been  corrected  in  the  construc- 
tion of  devises  and  bequests.  In  Campbell  v.  French,  3  Ves. 
321,  where  a  testator  by  his  will  gave  legacies  to  A.  and 
B.,  describing  them  as  grand-children  of  C,  and  their  resi- 
dence in  America,  and  by  a  codicil  he  revoked  these  lega- 
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cies,  giving  as  a  reason  that  the  legatees  were  dead ;  but 
that  not  being  true,  it  was  held  that  the  will  was  not  revoked, 
and  that  they  were  entitled  to  the  legacies  upon  proof  of 
identity.  So  where  the  residue  of  three  per  cent,  annuities 
was  given  to  the  two  daughters  of  A.,  and  A.  had  three 
daughters,  they  a//,  on  the  ground  of  mistake,  were  decreed 
to  take  equal  shares.  This  was  the  case  of  Stdhing  v.  Wal- 
key,  2  Bro.  Ch.  85.  The  gift  was  in  trust  to  pay  the  same 
unto  and  between  the  two  daughters  of  T.  S.  in  equal  shares 
and  proportions  during  their  lives,  and  if  eiiher  of  them 
should  die,  then  to  pay  the  whole  to  the  survivor  during 
life,  and  in  case  both  should  depart,  the  whole  was  to  fall 
into  the  residue.  T.  S.  had  three  daughters,  and  it  was 
held  that  all  the  daughters  should  take.  Mark  here,  the 
various  phrases  indicating  an  intention  to  give  to  two  only: 
as,  "between  the  two  daughters  of  T.  S.  in  equal  shares; 
and  \f  either  of  them  should  die,  the  whole  to  the  survivor; 
and  in  case  io/A,"  &c.  Obsei^e,  too,  that  the  consequence 
of  decreeing  to  all  was  to  divide  the  fund  into  three  parts 
instead  of  too;  in  other  words,  to  alter  the  amount  of  the 
legacy  to  each  of  the  legatees.  So  in  Tompkins  v.  Tomp- 
kins, cited  in  2  Ves.  564,  where  the  testator  gave  to  the 
three  children  of  his  sister  jg 50  each;  the  sister  had  yb?/r 
children,  and  they  were  all  let  in.  In  Sleech  v.  Thorington, 
the  bequest  was  to  the  two  servants  that  should  live  with 
the  testatrix  at  the  time  of  her  death,  £  1 00,  S.  S.  stock,  to 
be  equally  divided  between  them.  In  fact,  she  had  but  two 
at  the  time  of  making  the  will,  and  afterwards  took  another 
who  lived  with  her  at  the  time  of  her  death :  adjudged,  that 
the  third  servant  was  entitled  to  an  equal  share  with  the 
other  two.  If  A.  devise  land  to  the  eldest  son  of  J.  S.,  by 
the  name  of  William,  when  in  truth  his  name  was  Andrew^ 
the  devise  is  good.  Equity  Ca.  Abr.  212.  So  is  a  de- 
vise to  Robert,  earl  of,  &c.,  though  his  name  was  Henry. 
Co.  Litt.  3.  And  the  wife  of  J.  S.,  earl  of  P.,  dean  of  D., 
&c.,  may  take  by  such  name,  though  the  Christian  name  be 
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mistaken,  for  there  can  be  no  doubt  who  was  meant  by 
such  name.    Co.  Litt.  3 ;  Hawk.  Abr.  4.    So  where  a  deyise 
was  to  Margaret,  datighter  of  \V.  K.,  and  her  name  was 
Margery,  it  was  held  that  she  should  take  thereby,  quia 
constat  de  persona^  by  the  description.     1  Freeman,  293. 
Devise  of  all  the  testator^s  lands  to  one  of  his  cousin  Ni- 
cholas Amherst's  daughters,  that  shall  marry  a  Norton 
within  fifteen  years.  Testator  dies.    N.  Amherst  had  three 
daughters,  one  of  whom  married  a  Norton  within  the  fifteen 
years.    Held^  that  this  is  a  good  devise  to  her,  notwith- 
standing the  uncertainty,  and  that  the  law  supplies  the 
words — who  shall  first  marry.    T.  Raym.  84,  Bate  v.  -4m- 
herst.    If  a  man  had  devised  land  to  Alexander  Nowal, 
dean  of  St.  Paul's,  and  to  the  chapter  there  and  their 
successors,  and  Alexander  Nowal  had  died  and  a  new  dean 
had  been  made,  and  afterwards  the  devisor  had  died,  the 
land  would  have  vested  in  the  new  dean  and  chapter ;  and 
yet  it  would  not  have  vested  according  to  the  words^  but  ac- 
cording to  the  intent^  for  the  chief  intent  was  to  convey  it 
to  the  dean  and  chapter  and  their  successors  for  ever ;  and 
the  single  person  of  Alexander  Nowal  was  not  the  princi- 
pal cause,  though  it  might  have  been  one  of  the  causes  of 
the  devise.     Viner's  Abr.  tit.  Devise,  C.  pL  4;  Plowd.  334. 
I  shall  conclude  this  citation  of  cases,  which  all  go  to 
illustrate  the  principle  so  emphatically  laid  down  in  Findlay 
y.  Riddle^  3  Binn.  149,  that  the  intention  of  the  testator  has 
always  been  deemed  the  firsts  greats  leading  fundamental 
rule  of  the  construction  of  wills,  with   Ungly  v.  Peaie^  2 
Lord  Raymond,  1312;  a  case  which  was  first  determined  in 
the  C.  P.,  whose  judgment  was  afterwards  affirmed  on  a 
writ  of  error  in  K.  B.,  and  which  strongly  sustains  the 
point  that  a  devise  is  good  if  there  is  a  possibility  to  reduce 
it  to  a  certainty,  and  is  never  construed  absolutely  void  for 
uncertainty,  but  from  necessity.     A  house  at  Ludgate  was 
devised  **to  S.and  his  brothers  successively  for  their  lives," 
and  the  testator,  after  mentioning  another  matter,  went  on 
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to  say :  ^^  And  as  for  my  house  at  Ludgate,  I  do  not  leave 
it  to  S.  nor  his  brothers,  afore  to  be  eatered  on  and  enjoyed 
till  one  month  after  their  marriages/'  .  S.  had  at  the  time 
the  will  was  made  two  brothers,  R.  and  O.;  S*  was  the 
eldest,  R.  the  second,  and  O.  the  third  son.  R.  died  in  the 
lifetime  of  S.  and  O.  The  question  was,  whether  this  was 
a  good  devise,  or  void  for  uncertainty  ?  And  it  was  ar- 
gued against  the  devise,  first,  that  it  was  void  for  uncer- 
tainty by  reason  of  the  word  successively^  not  showing 
which  should  take  first  and  which  second,  in  succession ; 
secondly,  that  the  condition  in  relation  to  the  marriage  made 
it  more  uncertain,  for  till  marriage  none  could  take;  and 
suppose  the  second  brother  had  married,  and  neither  of  the 
other  two,  who  must  have  taken  ?  Certainly  none  of  them : 
for  if  he  that  was  married  should  take  first,  then  that  would 
overthrow  the  other  construction  of  successive^  that  the 
oldest  (and  only  brother  named)  should  take  first,  then  the 
second,  and  then  the  third.  Sed^  per  Mam  curiam^  the  will 
was  good  and  certain  enough ;  for  being  in  the  case  of  bro- 
thers, the  common  law  was  a  guide  to  the  exposition  of 
the  word  successive;  viz.  that  the  eldest  should  after  his 
marriage  enjoy  it  first  for  his  life,  and  then  the  second,  and 
then  the  third;  and  the  court  agreed  that  the  clause  about 
marriage  made  no  alteration  in  the  exposition  of  the  will, 
but  only  added  a  restriction  to  the  devise  which  before  was 
general,  and  therefore  if  the  second  son  had  married  before 
the  eldest,  yet  he  could  not  have  taken  by  this  devise. 

Had  the  devise  of  Benjamin  Vernor  to  the  two  daughters 
of  his  deceased  brother  John  Vernor,  and  to  John  T.  Ver- 
nor the  grandson,  been  a  joint  devise,  there  might  have 
been  more  room  for  doubt,  as  the  effect  of  its  being  de- 
clared void  with  regard  to  the  daughters,  would  in  that  case 
have  been  to  pass  the  whole  plantation  to  John  T.  Vernor, 
which  was  the  testator's  original  intent.  But  as  the  two- 
thirds  of  this  estate,  if  the  devise  to  the  daughters  of  John 
Vernor  be  void,  will  go,  according  to  the  plaintiff's  coun- 
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set,  to  the  executors  to  be  sold,  or  according  to  the  defen- 
dant's counsel,  to  the  heirs  at  law  in  general,  it  is  impos- 
sible to  doubt  that  such  a  disposition  of  the  chief  portion  of 
his  mansion  farm  would  have  been  most  abhorrent  to  the 
feelings,  as  it  was  alien  from  the  thoughts  of  Benjamin 
Vernor. 

The  review  of  the  whole  case  convinces  me,  1.  That 
Benjamin  Vernor  intended  to  devise  his  plantation  to  the 
immediate  descendants,  i.  e.  the  daughters  of  his  deceased 
brother  John  Vernor,  and  to  John  T.  Vernor,  grandson  of 
his  said  brother ;  2.  That  there  being  three  of  these  daugh« 
ters,  the  testator  in  devising  to  ^^  two  daughters ''  was  mere- 
ly mistaken  as  to  the  number,  but  that  his  chief  and  indeed 
only  intention  with  respect  to  this  part  of  the  devise  having 
been  to  give  to  the  daughters  of  his  brother,  it  is  the  duty 
of  the  court  so  to  construe  the  will  as  to  carry  into  effect 
such  intention,  which  can  only  be  done  by  letting  in  the 
third  daughter.  I  accordingly  decide  that  all  the  daugh- 
ters of  John  Vernor  are  under  this  devise  entitled,  and  that 
judgment  be  rendered  for  the  defendants. 

This  case  involved  a  question  of  great  difficulty.  The 
argument  in  the  district  court  was  very  elaborate ;  and  after 
the  judgment  was  rendered,  the  devise  was  submitted  to 
one  of  the  most  able  and  distinguished  jurists  in  the  United 
States,  the  late  chancellor  Kent.  He  was  of  opinion  that 
it  could  not  be  maintained,  but  that  it  must  be  declared 
void  for  uncertainty.  The  cause  was  removed  by  writ  of 
error  to  the  supreme  court,  where  it  was  fully  discussed, 
and,  after  holding  it  under  advisement  for  a  year,  the  judges 
ordered  a  second  argument,  which  being  heard,  they  af- 
firmed the  judgment  of  the  district  court. 

2c 
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Dillon  V.  Myers  et  al,  School  Directors- 

[Mat  99,  1844.] 

Where  an  officer  claims  rights  by  virtne  of  his  office,  he  mnst  show  that  he 
is  legally  qualified  to  act  3  that  he  is  the  officer  dejure  as  well  as  defacUf. 

A  person  who  has  not  received  a  certificate  as  required  by  the  act  of  April 
Ist,  1834,  has  no  claim  to  compensation  for  his  services  as  teacher,  although 
appointed  teacher  by  a  school  committee  of  a  sub-district. 

It  is  the  imperative  doty  of  school  directors  to  examine  every  applicant 
wishing  to  be  employed  as  a  teacher,  and  their  inquiries  are  to  be  confined 
to  the  ''moral  character  "  and  ''learning  and  ability"  of  the  applicant. 

Uuder  the  provisions  of  the  acts  relating  to  schools,  the  school  directors  are 
the  legal  visitors,  and,  under  the  powers  conferred  upon  them,  may  suspend 
or  dismiss  a  teacher,  or  correct  any  abuses  in  the  school;  in  case  of  a  sub« 
district,  they  should  notify  the  committee  of  such  sub-district  of  the  sus- 
pension or  dismissal  of  a  teacher. 

Where  a  teacher  who  was  appointed  by  a  school  committee  of  a  sub-district, 
had  not  received  the  requisite  certificate,  and  who,  upon  application  to  the 
directors,  they  refused  to  examine,  proceeded  to  occupy  the  school-house 
and  teach  the  scholars,  against  the  will  of  the  "  directors;"  on  a  mandamus 
to  the  school  directors  to  pay  his  salary:  held^  that  he  could  not  be  em- 
ployed or  receive  compensation,  and  that  the  school  directors  upon  a  visit 
for  the  purpose,  had  authority  to  terminate  his  powers. 

Error  to  the  Common  Pleas  of  Lancaster. 
The  facts  of  this  case  sufficiently  appear  in  the  opinion 
of  the  court  below,  which  was  delivered  by 

Lewis,  President, — This  is  an  application  by  George  D. 
Dillon  for  a  mandamus.  On  the  23d  June,  1843,  he  pre- 
sented his  petition  to  this  court,  setting  forth,  among  other 
matters,  that  before  the  9th  July,  1842,  the  township  of 
Conestoga  was  duly  divided  into  sub-districts  under  the 
common  school  law;  that  on  the  said  9th  July,  1842,  after 
due  notice,  Samuel  Harmon  and  others  (named  in  the  peti- 
tion) were  duly  elected  a  school  committee  for  one  of  the 
said  sub-districts,  for  the  term  of  one  year,  according  to 
the  provisions  of  the  8th  section  of  the  act  of  13th  June, 
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1836;  that  the  said  committee  appointed  the  petitioner  a 
teacher  for  said  district  for  the  term  of  five  months  from 
the  25th  of  September,  1842,  at  twenty  dollars  per  month; 
that  the  said  petitioner  presented  himself  to  the  respon- 
dents, school  directors  of  said  township,  for  examination, 
but  they  declined  to  enter  upon  the  examination  desired  f 
that  the  petitioner  then  entered  upon  the  discharge  of  his 
duties  as  teacher  in  the  public  school-house  of  the  district, 
taught  the  scholars  of  the  district  for  the  term  agreed  upon, 
and  demanded  payment  from  the  school  directors,  which 
they  refused.  The  petition  concludes  with  a  prayer  for  a 
mandamus  commanding  the  school  directors  to  draw  an 
order  on  the  treasurer  of  said  district  for  the  sum  of  $100, 
compensation  for  his  services  thus  rendered.  An  alterna- 
tive mandamus  was  accordingly  awarded,  commanding  the 
respondents  to  draw  the  order,  or  signify  cause  to  the  con- 
trary. On  the  21st  August,  1843,  the  respondents  made 
return,  as  the  cause  of  their  refusal  (among  other  matters) 
that  in  March,  1842,  about  three  months  previous  to  the 
time  when  the  said  Samuel  Harmon  et  al.  were  elected  a 
school  committee,  as  alleged  in  tho  petition,  a  difierent  com- 
mittee was  elected  in  pursuance  of  notice  given  by  the  presi- 
dent of  the  board  of  school  directors  and  by  order  of  the 
board;  that  at  the  time  the  board  of  school  directors  met  in 
said  year  to  examine  persons  ^^as  to  the  propriety  of  their 
being  employed  as  teachers  in  their  districts,^'  there  were 
reasons  produced  before  the  said  board,  which  the  directors 
deemed  sufficient  to  induce  them  not  to  issue  their  certificate 
to  said  Dillon,  that  he  was  qualified  and  of  good  moral  cha- 
racter, one  of  which  reasons  "deemed  amply  sufficient  by  the 
said  directors,"  is  stated  in  the  return  to  be  a  "  personal  ani- 
mosity towards  three  or  four  families  that  were  to  send  their 
children  to  the  school  of  said  sub-district."  It  is  further 
stated,  in  the  return,  that  the  directors  "did  not  employ  said 
Dillon  as  teacher"  or  "  sanction  his  employment  in  any  way;" 
but,  on  the  contrary,  that  the  said  Dillon  took  possession 
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of  the  public  school-hoase,  without  authority,  and  refused 
to  give  up  possession  to  the  said  directors,  who  demanded 
possession,  and  informed  him  that  his  proceedings  were 
unauthorized  and  at  his  peril,  and  that  they  would  not  pay 
him  or  authorize  his  being  paid  as  a  teacher.  It  is  further 
stated,  in  the  return,  that  the  said  directors  established  a 
common  school  in  said  sub-district,  in  the  place  of  the  one 
they  had  been  thus  deprived  of,  in  which  the  teacher  chosen 
by  the  committee  first  elected  taught  the  school,  &c. 

To  this  return  there  was  a  demurrer  and  joinder  in  de- 
murrer, and  the  case  comes  before  the  court  for  judgment 
on  the  record. 

In  the  course  of  the  argument,  the  opinion  of  the  Hon. 
Charles  M*Clure,  secretary  of  state  and  superintendent  of 
common  schools,  was  read  to  the  court.  That  officer  is 
authorized  by  act  of  assembly,  **  to  settle  and  adjust,  with- 
out cost  to  the  parties,  all  controversies  arising  among  the 
directors  of  any  district  or  adjoining  districts,  concerning 
the  duties  of  their  office,  the  distribution  of  the  state  ap- 
propriation, or  the  levying  and  collection  of  taxes.'^  This 
is  not  a  controversy  "  among  the  school  directors."  They 
appear  to  have  no  controversy  among  themselves.  But  the 
controversy  is  between  the  school  directors  on  the  one  side, 
and  a  person  claiming  compensation  as  teacher  on  the 
other.  It  follows  that  the  opinion  of  the  superintendent  is 
not  conclusive  upon  the  questions  in  dispute.  It  is  never^ 
theless  entitled  to  the  most  respectful  consideration,  as  dis- 
closing the  views  of  a  high  and  intelligent  public  officer, 
whose  official  duties  have  necessarily  made  him  familiar 
with  the  school  system  under  his  charge.  It  is  his  opinion 
that  the  election  of  the  committee  first  chosen,  to  wit:  on 
the  24th  March,  1842,  was  illegal,  because  notice  for  the 
election  was  given  by  the  president  of  the  board  of  school 
directors.  The  law  requires  the  notice  to  be  given  by 
<'  not  less  than  four  voters  of  the  district."  It  is  also  his 
opinion  that  the  teacher  iEippointed  by  the  committee  after- 
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wards  elected,  cannot  enforce  payment  of  his  salary  because 
be  has  not  obtained  from  the  school  directors  the  certificate 
of  qualifications  and  character,  required  by  law  previous  to 
his  being  employed  as  a  teacher.  It  is  believed,  on  careful 
consideration,  that  the  opinion  of  the  superintendent,  on 
both  the  points  stated,  is  sound,  and  fully  sustained  by  a 
fair  construction  of  the  acts  of  assembly. 

By  the  act  of  13th  June,  1836,  section  9,  it  is  declared 
that  when  a  district  shall  be  divided,  *^  the  committee  of 
each  sub-district  shall  have  the  appointment  of  the  teachers 
of  such  sub-districts  respectively.''  But  the  appointing 
power,  thus  conferred  upon  the  committee,  must  be  exer* 
cised  in  subordination  to  such  regulations  as  have  been 
prescribed  by  law,  and  none  but  persons  eligible  by  law 
can  be  appointed.  By  the  act  of  1st  April,  1834,  it  was 
provided  that  the  school  inspectors  should  ^^  examine  every 
person  wishing  to  be  employed  as  a  teacher;  and,  if  found 
qualified,  and  of  good  moral  character,"  they  were  required 
^^  to  give  a  certificate  to  that  ejQfect,  naming  therein  the 
branches  which  he  or  she  was  found  qualified  to  teach  f' 
and  it  was  expressly  declared  in  the  same  act,  that  ^^  no 
person  who  shall  not  have  obtained  such  certificate,  shall 
receive  any  compensation  for  his  services."  By  the  act 
of  15th  of  April,  1835,  school  inspectors  were  dispensed 
with,  and  all  the  duties  of  the  inspectors  were  required  to 
be  performed  by  the  directors  of  the  several  districts.  By 
the  act  of  21st  April,  1840,  it  was  again  provided,  that 
^  persons  wishing  to  be  employed  as  teachers,  should  be 
examined  by  the  school  directors,  in  conjunction  with  such 
persons  as  they  may  associate  with  themselves  for  the  pur- 
pose, and  if  found  qualified,  and  of  good  moral  character," 
a  certificate  was  directed  to  be  issued  as  previously  required 
by  the  act  of  1st  April,  1834;  and  it  was  further  provided, 
by  the  act  of  1840,  that  ^^no  person  shall  be  employed  as 
a  teacher  unless  he  shall  have  procured  such  certificate." 

It  is  apparent,  from  these  enactments,  that  the  appointing 
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power,  conferred  upon  committees  of  sub-districts,  was 
under  legislative  restriction ;  and  that  they  were  necessarily 
confined,  in  their  selection,  to  those  who  had  received  from 
the  school  directors  the  proper  certificate  of  character  and 
qualifications.  None  others  were  eligible.  If  they  ven- 
tured to  appoint  a  person  destitute  of  this  certificate,  such 
act  could  only  be  regarded,  at  the  most,  as  a  contingent 
selection,  depending  for  its  validity  upon  the  subsequent 
grant  of  a  certificate  by  the  directors.  Without  such  cer- 
tificate, he  could  not  legally  enter  upon  the  duties  of  the 
appointment.  By  one  act  of  assembly,  it  was  declared  that 
he  should  not  be  **  employed,*'  and  by  another  it  was  pro- 
vided that  he  should  not  ^^  receive  any  compensation  for  his 
services.'*  The  acts,  being  in  pari  materia^  and  not  being 
inconsistent  with  each  other,  in  regard  to  the  consequences 
of  appointing  a  teacher  destitute  of  the  requisite  evidence 
of  character  and  qualifications,  both  provisions,  on  that 
subject,  may  be  taken  to  be  in  force;  so  that  a  teacher  ap- 
pointed by  a  school  committee,  if  destitute  of  the  required 
certificate,  can  neither  be  "employed**  in  that  capacity  nor 
"receive  any  compensation  for  his  services.**  His  right  to 
occupy  the  public  school-house  and  his  claim  to  compensa- 
tion, are  both  denied.  The  circumstance  of  his  having 
acted  as  the  teacher,  under  an  illegal  employment,  does 
not  therefore  entitle  him  to  compensation  under  the  acts  of 
assembly,  which  are  expressly  against  the  claim.  The 
principles  of  the  common  law  are  equally  against  it.  It  is 
true  that  where  strangers  are  concerned,  it  is  suflUcient,  for 
rights  depending  upon  ofiScial  acts,  to  show  that  the  acts 
were  performed  by  the  oflScer  de  facto.  But  where  the 
oflScer  himself  is  claiming  rights  by  virtue  of  his  office,  he 
must  show  that  he  was  legally  qualified  to  act — ^that  be 
was  the  officer  de  jure  as  well  as  de  facto.  This  is  clearly 
the  rule  where  the  claim  is  for  compensation  for  services 
rendered  in  such  capacity.  In  Riddle  v.  Bedford  Count f^ 
7  S.  ds  R.  389,  it  was  held  that  one  who  had  purchased 
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unseated  lands  at  the  treasurer's  sales  for  non-payment  of 
taxes,  was  not  bound  to  pay  the  treasurer  his  fees  for  his 
services  in  advertising,  selling  and  making  conveyances  of 
the  land,  because  the  treasurer  who  had  rendered  the  ser- 
vices had  not  taken  the  oath  required  by  the  constitution 
to  be  taken  by  all  officers.  The  titles  conveyed  were 
clearly  good,  and  the  acts  of  the  officer  unquestionably 
valid  as  respects  others.  But  the  officer  himself  could 
claim  no  benefit  derived  from  an  office  in  which  he  had 
not  been  duly  qualified  to  act- 
But  it  is  alleged  that  the  petitioner  presented  himself  for 
examination,  and  the  directors  refused  to  discharge  their 
duty  in  that  respect  It  would  seem  from  the  return,  that 
^^  the  directors  met  for  the  purpose  of  examining  persons, 
as  to  the  propriety  of  their  being  employed  in  their  districts.'^ 
In  this  step  the  directors  committed  an  error.  It  was  not 
for  them  to  inquire,  in  the  first  instance,  as  to  the  propriety 
of  employing  particular  teachers,  where  the  district  had 
been  divided  into  sub-districts.  The  power  of  appointing 
teachers  belonged  to  the  committee  of  the  sub-district,  and 
that  committee  was  the  proper  authority  to  determine  upon 
the  propriety  of  employing  particular  persons  within  the 
sub-district.  The  meeting  of  the  directors  should  have 
been  for  the  purpose  of  examination  touching  the  qualifica* 
tions  and  moral  character  of  persons  wishing  to  be  employed 
as  teachers.  Granting  that  the  ^*  personal  animosity  "  of  the 
proposed  teacher  towards  "three  or  four  families''  of  the 
sub-district,  furnished  an  objection  to  his  being  employed 
in  that  particular  sub-district,  it  was  clearly  no  objection  to 
his  employment  elsewhere,  and  was  therefore  no  reason  for 
withholding  a  certificate  of  general  character  and  qualifi- 
cations, the  possession  of  which  was  necessary  in  order 
that  the  applicant  might  seek  employment  in  quarters  where 
no  such  objection  existed.  This  objection  might  have 
been  considered  by  the  board  of  directors,  if  they  found 
any  evil  results  from  it,  when  acting  in  their  superintending 
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capacity  as  visitors.  But  when  acting  as  examiners,  they 
had  nothing  to  do  with  the  question,  and  the  existence  of 
the  reason  alleged  forms  no  justification  to  the  directors 
in  neglecting  a  duty  positively  enjoined  on  them  by  law. 

The  directors  state  also  in  their  return,  that  they  refused 
the  certificate  "  for  causes  which  they  deemed  suflScient.*' 
The  "  causes  ^  are  not  stated.  The  directors  are  required 
by  law  to  examine  "  every  person  wishing  to  be  employed 
as  a  teacher.''  It  appears  upon  the  record  that  they  have 
refused  to  perform  this  duty,  notwithstanding  that  the  peti- 
tioner *^  presented  himself  for  examination.''  Those  who 
accept  public  employments  are  bound  to  discharge  the 
duties  required  of  them  by  law,  or  assign  such  reasons  for 
the  refusal  as  shall  be  deemed  suflicient  by  the  tribunals 
appointed  to  decide.  It  is  only  where  a  discretionary 
power  is  given  to  do  or  omit  any  particular  act,  that  the 
omission  can  be  justified  by  a  general  averment  of  causes 
not  specified,  but  which  were  deemed  sufficient  by  the  party 
refusing  to  act.  In  respect  to  the  duty  of  examining  the 
applicants,  there  was  no  discretion  reposed  in  the  directors. 
The  law  is  imperative,  and  nothing  can  justify  a  refusal  to 
perform  it,  except  a  defect  in  the  moral  character  of  the 
applicant,  which  would,  of  course,  render  unnecessary  an 
examination  touching  his  literary  qualifications.  When 
the  examination  takes  place,  it  must  of  course  be  confined 
to  "moral  character"  and  "qualifications."  The  "quali- 
fications" intended,  are  "learning  and  ability"  to  teach. 
The  legislative  enactments,  in  restraining  the  inquiries  to 
the  "moral  character"  and  "learning  and  ability"  of  the 
candidate,  contain  an  affirmative  pregnant  with  a  negative 
upon  all  inquiries  touching  other  matters.  If  the  examiners 
should  be  permitted  to  take  one  step  beyond  the  boundaries 
assigned  by  law,  it  is  impossible  to  tell  where  ignorance, 
passion,  or  prejudice  might  lead  them.  Intolerant  members 
of  diflferent  religious  denominations,  harmonizing  in  some 
particular  views,  might  feel  it  to  be  their  duty  to  exclude 
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Others  of  less  numerical  strength,  from  all  participation  in 
a  system  supported  by  the  common  means,  designed  for 
the  common  benefit,  and  emphatically  designated  in  the 
law  as  the  common  school.  In  a  guare  impedit^  the  bishop 
of  Exeter  returned,  as  a  reason  for  refusing  to  admit  the 
patron's  clerk,  that  he  was  ''  insufficient  in  learning,^'  and 
the  return  was  held  to  be  good.  4  Mod.  140.  It  does  not 
seem  to  be  necessary  to  specify  in  what  points  the  applicant 
is  deficient;  a  general  allegation  that  he  is  ^^ deficient  in 
learning '^  is  good.  1  BL  Com.  390.  But  where  the  office 
is  one  which  requires  an  adherence  to  the  established 
church,  as  a  qualification,  a  return  of  ^  schismaticus  invete' 
ratusj^  is  insufficient.  The  particular  schism  must  be  set 
out.    Speccti*8  Case^  5  Coke,  57. 

The  school  directors  have  not  shown  in  their  return  that 
the  petitioner  was  deficient  either  in  ^  moral  character,''  or 
in  ^Mearning  and  abilities  to  teach,"  and  therefore  their 
refusal  to  grant  the  certificate,  stands  upon  the  record 
without  any  justification  or  excuse.  It  does  not  follow, 
however,  that  the  proper  remedy  for  this  injury  was  a  re- 
sort to  the  measures  which  were  adopted  by  the  teacher, 
under  the  direction  of  the  sub-committee.  In  this,  as  in 
many  other  cases,  there  are  faults  on  both  sides.  While 
the  directors,  without  any  sufficient  cause,  were  refusing  to 
discharge  a  duty  enjoined  upon  them,  the  teacher,  equally 
under  a  mistake  of  his  rights,  established  himself  in  the 
public  school-house  without  the  legal  evidence  of  qualifica- 
tion— refusing  to  deliver  up  possession  on  the  demand  of 
the  school  directors,  although  notified  by  them  that  his 
proceedings  were  unauthorized,  and  that  they  would  not 
pay  him  for  his  services.  Although  this  intrusion  into  the 
public  rights  is  not  to  be  justified,  it  is  easy  to  perceive  that 
it  was  occasioned  by  a  desire  to  redress  a  wrong  previously 
committed  by  the  school  directors.  Resistance  by  a  sub- 
ordinate is,  however,  neither  a  safe  nor  a  legal  remedy  for 
a  mistaken  exercise  of  existing  authority.    The  injury 
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should  have  been  redressed,  if  at  all,  by  a  resort  to  the  laws 
to  compel  the  directors  to  make  the  examinatioo,  or  to  pay 
damages  for  the  refusal. 

It  must  be  remembered  that  by  the  act  of  13th  June, 
1836,  the  school  directors  are  authorized  to  ^establish  a 
sufficient  number  of  schools — to  cause  suitable  buildings  to 
be  erected,  rented  or  hired-supply  the  schools  with  fuel — 
fix  the  compensation  of  the  teachers— <lirect  in  which  schools 
persons  admitted  shall  be  instructed — ^pay  all  necessary  ex- 
penses, and  to  exercise  a  general  supervision  over  the 
schools  in  their  respective  districts/'  And  each  *^  board  of 
directors,  by  one  or  more  of  their  number,  shall  visit  every 
school  in  the  district,  at  least  once  in  every  month,  and 
shall  cause  the  result  of  said  visit  to  be  entered  on  the  mi- 
nutes of  the  board.''  Under  the  act  of  15th  April,  1835, 
transferring  the  powers  of  the  inspectors  to  the  directors, 
the  latter  were  required  to  ^^  visit  the  schools  at  least  once 
in  every  three  months,  and  authorized  to  visit  them  as  much 
oftener  as  they  think  proper,"  to  inquire  into  the  moral 
character,  learning  and  ability  of  the  several  teachers  em- 
ployed therein.  If  the  directors  deem  it  expedient  to  divide  a 
district  into  sub-districts,  the  committees  of  the  sub-districts 
^^  shall  have  the  appointment  of  the  teachers  "  therein  respec- 
tively. But  all  other  powers  of  the  committee  are  to  be 
exercised  only  upon  "  the  direction  of  the  school  directors," 
under  the  14th  section  of  the  act  of  I2th  April,  1838.  If 
^'directed  by  the  board,"  they  may  ^^ attend  to  all  the  local 
concerns,  such  as  visiting  the  schools,  preparing  fuel,  re- 
pairing school-houses."  The  schools  are  so  dependent 
upon  the  arrangements  of  the  school  directors,  financial  as 
well  as  otherwise,  that  the  law  has  wisely  given  them  power 
to  ^^  exercise  a  general  supervision,"  and  has  constituted 
them  visitors,  making  monthly  and  quarterly  visits  impe- 
rative, and  authorizing  them  to  ^^  visit  as  much  oflener  as 
they  think  proper."  And,  for  the  purpose  of  guarding 
against  conflicting  regulations,  and  securing  harmony  andl 
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subordination,  the  existence  of  sub-districts  is  made  de- 
pendent upon  their  discretion^  and  all  authority  within  the 
same,  except  that  of  appointing  the  teachers,  is  to  emanate 
from  them,  and  to  be  exercised  upon  their  direction,  and 
not  otherwise.  The  school  directors  are  made  the  legal 
visitors  of  the  schools,  and  they  are  required  to  visit  peri- 
odically. Whether  they  perform  this  duty  by  one  or  more 
of  their  number,  or  by  the  sub-committee  under  their  direc- 
tion, it  is  still,  in  intendment  of  law,  the  act  of  the  board, 
and  the  *'  result  *'  is  required  to  be  recorded  on  their  mi- 
nutes. It  will  scarcely  be  pretended  by  any  one  that  the 
**  visits"  which  are  enjoined  with  so  much  solemnity  by  the 
legislature,  were  intended  as  mere  acts  of  formal  courtesy 
to  the  teachers  and  scholars,  or  that  the  "results"  which 
are  deemed  of  sufficient  public  interest  to  be  recorded  upon 
the  minutes,  were  expected  to  be  of  no  greater  importance 
than  those  of  a  morning  or  evening  call  in  the  social  inter- 
course of  society.  When  the  law  makers  adopt  a  term  of 
known  legal  signification,  they  are  presumed  to  know  its 
meaning,  and  to  use  it  in  the  sense  in  which  it  is  under- 
stood by  the  law.  By  the  common  law,  the  founder  of  an 
hospital,  college,  school,  &c.,  is,  of  common  right,  the  legal 
visitor,  to  see  that  the  property  is  rightly  employed. 
Where  no  revenues  are  given,  the  sovereign  authority 
giving  the  corporate  or  legal  existence,  has  the  right  to 
visit  as  fundator  incipiens.  Where  revenues  are  given,  he 
who  makes  the  donation  has  the  right  to  visit  m  fundator 
perficiens;  the  right  descends  to  his  heirs — may  be  as- 
signed to  others — or  performed  in  person.  Where  the 
commonwealth  is  at  once  the  incipient  and  perficient 
founder,  conferring  both  the  legal  existence  and  the  rever 
nues,  the  right  of  visitation  by  such  agents  as  she  chooses 
to  employ,  cannot  be  questioned.  The  common  law 
powers  of  a  visitor  ere  not  to  be  restrained  except  by 
negative  words.  A  direction,  in  a  statute,  to  visit  for  par- 
ticular purposes,  and  at  particular  times,  is  no  restraint 


436  SUPREBIE  COURT 

[  DilloQ  V.  Myers.  ] 

upon  the  general  authority  to  visit  at  other  times,  and  for 
other  legitimate  purposes.  4  Mod.  109;  4  M.^  S.  415. 
The  visitor  is  to  judge  according  to  the  statutes  of  the 
college,  and  to  expel  or  deprive  upon  just  occasions — to 
hear  all  appeals  of  course — from  him  and  him  only,  the 
party  aggrieved  ought  to  have  redress — ^his  determinations 
are  final,  and  examinable  in  no  other  court  whatever.    He 
may  suspend  or  deprive  for  contumacy,  for  it  is  requisite 
to  the  exercise  of  his  office.    His  jurisdiction  need  not  be 
exercised  by  common  law  rules.    In  pleading  a  sentence 
or  deprivation  by  a  visitor,  he  need  not,  in  the  case  of  a 
private  founder,  show  the  cause,  for  that  is  not  traversable. 
The  visitorial  power  is  consequent  upon  the  patronage, 
by  the  common  law,  and  is  not  introduced  by  any  canon 
or  ecclesiastical  constitution,  and  it  extends  to  hospitals, 
colleges,  free  schools,  &c.,  not  spiritual.    If  his  jurisdiction 
is  limited  by  rules  and  statutes,  and  in  his  sentence  he  ex- 
ceed those  rules,  an  action  lies  against  him;  but  it  is  other- 
wise where  he  only  mistakes  in  a  matter  within  his  juris- 
diction.   He  has  no  authority  to  determine  matters  against 
the  statutes  of  the  realm,  for  he  is  a  private  judge  who  is 
to  determine  only  offences  against  the  statute  of  the  college 
or  school  where  he  is  visitor,  and  if  he  intermeddle  in  a 
matter  out  of  his  jurisdiction  a  prohibition  lies.    These 
principles  respecting  the  powers  of  visitors  were,  in  the 
main,  held  to  be  law  by  Chief  Justice  Holt,  in  the  case  of 
Phillips  V.  Bury^  in  which  he  was  fully  sustained  by  the 
parliament  upon  a  writ  of  error;  ^^and  to  that  leading 
case,"  says  Sir  William  Blackstone, "  all  subsequent  deter- 
minations have  been  conformable.'^  1  BL483;  4  Mod.  106, 
123;  13  Ass.  pi.  29;  Rast.  Ent.  1,  2;  7  E.  354;  4  Mod. 
110;  Cas.  Pari.  43;  7  Com.  Dig.  568;  2  T.  R.  290;  4 
Mod.  238,  241,  369;  Noy,  91 ;  Carth.  93;  4  Wheat.  518; 
2  Kent,  302-3-4.    The  president  of  )Iagdalen  college  was 
deprived  by  the  bishop  of  Winton,  who  was  the  legal 
visitor,  and  no  appeal  was  allowed.    Dr.  Bury,  the  rector 
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of  Exeter  college,  was  deprived  by  the  bishop  of  Exeter, 
who  was  visitor,  and  the  sentence  was  held  to  be  conclu- 
sive. The  warden  of  a  lay  hospital  was  deprived  by  the 
visitor,  and  it  was  held  by  Herle,  chief  justice  of  the  com- 
mon pleas,  that  whether  the  sentence  of  deprivation  were 
right  or  wrong,  was  not  examinable  in  that  court. 

It  is  not  necessary,  in  this  case,  to  determine  how  far 
the  acts  of  a  board  of  school  directors  in  their  supervisory 
and  visitoria]  capacity,  are  examinable  in  the  courts  of 
justice.  In  cases  where  the  revenues  are  provided  by  the 
public,  and  the  rights  of  the  whole  community  involved, 
these  agents  of  the  commonwealth  are  doubtless  amenable 
to  the  proper  tribunals,  when  they  transcend  their  authority 
or  violate  the  laws  of  the  land.  2  Kent,  303-4.  But  under 
the  power  which  has  been  conferred  upon  the  school  direc- 
tors to  supervise  and  to  visit,  there  is  no  doubt  that  upon 
a  visit  for  the  purpose,  they  may  correct  all  abuses  in  the 
school,  and  may  suspend  or  deprive  a  teacher,  whenever, 
in  their  judgment,  the  interests  of  the  system  require  such 
a  measure.  Upon  suspending  or  dismissing  a  teacher  for 
just  cause,  it  is  their  duty,  in  the  case  of  a  sub-district,  to 
give  notice  to  the  committee  of  the  sub-district,  in  order 
that  the  latter  may  appoint  another;  and  only  on  their 
failure  to  do  so,  could  the  power  of  appointing  a  teacher 
be  exercised  by  the  directors,  as  in  the  case  of  a  lapse,  by 
virtue  of  their  general  authority. 

The  office  of  visitor  is  one  of  great  responsibility,  with 
jurisdiction  and  powers  recognised  by  the  common  law, 
and,  by  the  acts  of  assembly,  conferred  upon  the  directors. 
These  remarks,  in  regard  to  the  duties  of  that  office,  and 
the  powers  of  the  school  directors,  have  been  made  because 
the  subject  is  one  of  much  general  concern — because  the 
duties  of  the  office  do  not  appear  to  have  been  properly 
performed  on  the  one  side,  or  its  authority  sufficiently  re- 
spected on  the  other;  and  because  an  impartial  discharge 
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of  its  duties  and  a  just  respect  for  its  authority,  is  abso* 
lutely  necessary  for  the  yve]\  ordering  of  the  general  system 
of  education  established  by  law. 

It  must  be  remembered,  however,  that  the  present  is  not 
an  application  by  the  teacher  to  compel  the  directors  to 
examine  him  and  grant  a  certificate  of  character  and  quali- 
fications. Nor  is  it  an  action  against  them  to  recover 
damages  for  their  refusal  to  do  so*  The  application  before 
us,  is  to  compel  them  to  draw  their  warrant  in  his  favour 
for  compensation  as  teacher;  and  the  objections  to  it  are 
twofold.  In  the  first  place,  the  acts  of  assembly  are  ex- 
press, that  the  applicant  destitute  of  a  certificate  is  neither 
Entitled  to  be  "employed,"  nor  to  "receive  compensation." 
In  the  second  place,  he  could  not  legally  hold  the  office  of 
teacher,  and  the  possession  of  the  public  school-house,  after 
his  powers  had  been  suspended  or  terminated  by  the  deci- 
sion of  the  school  directors,  upon  a  visit  for  the  purpose. 
Although  the  proceedings  of  the  directors,  upon  coming  to 
the  school-house,  in  demanding  possession,  and  in  giving 
notice  that  the  acts  of  the  teacher  were  unauthorized  and 
at  his  peril,  may  have  been  informal,  it  is  but  fair  to  con- 
sider them  a  substantial  exercise  of  their  legitimate  powers 
of  supervision  as  visitors.  As  such,  their  determination 
ought  to  have  been  submitted  to,  until  redressed,  if  illegal, 
by  due  course  of  law.  It  is  much  better  that  even  an 
unjust  sentence  be  submitted  to,  until  legally  reversed,  than 
that  a  subordinate  agent  should  be  permitted  to  take  the 
law  into  his  own  hands — be  the  judge  in  his  own  cause — 
take  possession  of  the  public  property — and  resist  the  deci- 
sion of  those  whom  the  law  had  clothed  with  superior  au- 
thority. 

It  is  the  opiliion  of  the  court,  upon  this  demurrer,  that 
judgment  be  entered  for  the  respondents  with  costs. 

Stevensj  for  plaintiff. 
Parke^  for  defendants. 
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The  plaiDtiff  sued  out  a  writ  of  error  upon  this  judgment ; 
and  on  the  29th  of  May,  18449  after  argument,  the  supreme 
court  affirmed  the  judgment  of  the  court  below. 

Judgment  affirmed. 


Graham  v.  Eichbaum. 

[SCPTSMBXR,  1844.] 

On  the  trial  of  an  iBSiie  on  a  plea  in  abatement  by  N.  sned  alone,  on  a  note 
signed  "N.  &  W.,"  for  the  non-joinder  o/  W.;  the  said  W.  is  not  a  compe- 
tent witness  for  N.,  although  released  by  him  from  all  costs  or  damages 
growing  out  of  the  suit. 

The  narr.  set  forth  that  the  defendant,  N.  Graham,  made 
said  note,  "by  the  name  of  N.  &  W.  Graham." 

The  defendant  pleaded  in  abatement  the  non-joinder  of 
W.  Graham.  The  plaintiflf  replied,  that  defendant  was 
solely  liable.    Issue,  &:c. 

On  the  trial,  the  plaintiff  proved  the  execution  of  the 
note  by  the  defendant,  and  its  endorsement  to  the  plaintiff. 
He  also  proved  the  publication  by  the  defendant,  in  a  news- 
paper, of  a  notice  stating  that  at  the  time  of  giving  said 
note,  there  was  no  such  firm  in  existence  as  N.  &  W. 
Graham. 

The  defendant  offered  the  said  W.Graham  as  a  witness; 
who  was  objected  to  by  the  plaintiff  as  interested,  because, 
upon  a  judgment  in  this  case,  if  it  is  a  partnership  debt, 
the  partnership  goods  might  be  seized.  The  defendant 
then  executed  a  release  to  the  witness  "from  all  liability 
for  costs  or  damages  growing  out  of"  this  suit,  and  again 
offered  him  as  a  witness.  The  plaintiff  still  objected  to 
him  as  incompetent.  The  court  sustained  the  objection — 
excluded  the  witness,  and,  at  defendant's  request,  sealed  a 
bill  of  exceptions. 
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The  only  error  assigned  was,  the  rejection  of  W.  Gra- 
ham as  a  witness. 

Patterson,  for  plaintiff  in  error,  cited  1  Stark.  Ev.  part  4, 
p.  1084;  2  Stark.  Ev.  414,  3d  Am.  ed.;  4  Maull  &  Sel- 
wyn,  475;  4  Taunt.  752;  3  Cowen,  84. 

Veech,  contra,  referred  to  Taylor  v.  Henderson^  17  S.  & 
R.  453,  456;  Black  v.  Marvin,  2  Penn.  Rep.  138;  MCoy 
Y.  Lightner,  2  W.  347,  351 ;  Carter  v.  Connell  et  al.  1  Wh. 
392, 398. 

Per  Curiam. — Judgment  affirmed.* 


Campbell  v.  Gregg. 

[April  29,^1848.] 

If  bail  in  error  be  not  perfected  within  ten  days  after  exception,  the  writ  of 
error  may  be  nonprwsed. 

Rule  to  show  cause  why  non  pros,  should  not  be  taken 
off.  The  writ  of  error  had  been  non  prossed  on  the  19th 
of  April,  1848.  It  appeared,  that  exception  to  the  bail  in 
error  had  been  filed  on  the  first  of  April,  and  notice  given 
to  justify  within  ten  days,  under  the  rule  of  court;  (which 
directs  the  prothonotary,  in  default  of  justification,  to  non 
pros,  the  writ  of  error;)  on  the  12th  of  April,  one  of  the 
bail  justified,  without  notice  to  the  other  party. 

The  court,  on  the  authority  of  Taggart  v.  Cooper,  3  Binn. 
34,  discharged  the  rule,  and  refused  to  take  off  the  non 
pros* 

*  See  1  Greenl.  Ev.  f  395;  and  cases  there  cited,  sustaining  the  point  de- 
cided in  this  case. 
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Commonwealth  v.  Demain  et  al. 

[Jamuaet,  1846.] 

The  production  of  an  abortion  or  miBcarriage  is  an  offence  at  common  law. 

A  defect  or  error  in  the  setting  forth  of  a  defendant's  name  in  an  indictment 
is  only  pleadable  in  abatement,  in  which  the  defendant  must  giro  a  better 
name ;  and  is  not  cause  for  demurrer. 

It  is  not  necessary,  it  BeenUf  in  an  indictment  for  the  production  of  an  abortion, 
to  a^er  quiekneu  on  the  part  of  the  mother^  it  is  sufficient  to  set  forth  that 
she  was  ''  big  and  pregnant." 

A  misjoinder  of  counts  is  not  cause  for  demurrer;  the  proper  course  being  for 
the  defence,  in  such  case,  to  ask  the  court  before  trial  to  put  the  prosecu- 
tion to  an  election. 

In  a  prosecution  for  conspiracy,  it  is  in  the  discretion  of  the  commonwealth 
to  include  as  many  of  the  alleged  co-conspirators  in  the  indictment  as  it 
may  deem  expedient;  and  the  non- joinder  of  any  such,  proyided  there  are 
enough  alleged  on  the  record  to  constitute  the  offence  aliunde^  is  not  mat- 
ter for  demurrer. 

Certiorari  to  the  Oyer  and  Terminer  of  Philadelphia. 

An  indictment  was  found  against  the  defendants  at  the 
May  sessions,  1845,  in  the  court  of  oyer  and  terminer,  &c-, 
for  the  city  and  county  of  Philadelphia,  containing  seven 
counts,  which  were  substantially  as  follows: 

The  first  count  charged  that  the  defendants,  "  together 

with  Ford,  yeoman,"  &;c.,  did  make  an  assault  on 

one  S.  S.,  "  then  and  there  being  big,  pregnant  and  quick 
with  child,"  and  a  certain  instrument  made  of  silver,  &c., 
in  the  shape  and  form  of  a  hook,  up  and  into  the  womb 
and  body  of  the  said  S.  S.,  &c.,  did  thrust,"  dz:c.,  "  with  in- 
tent to  cause  and  procure  the  said  S.  S.  to  miscarry,  abort 
and  bring  forth  the  said  child,  of  which  she  was  big,  quick 
and  pregnant,  as  aforesaid,  dead,"  Ace.;  and  then  proceeded 
to  aver,  that  in  consequence  of  such  assault,  &c.,  the  said 
S.  S.  miscarried,  &c.  The  second  count  was  the  same, 
with  the  omission  of  the  allegation  of  quickness.     The 

2D 
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third  was  the  same  as  the  second,  so  far  as  the  assault^ 
with  the  omission  of  the  allegation  of  a  subsequent  mis- 
carriage. The  fourth  was  for  a  mere  assault.  The  fifth 
was  for  a  conspiracy  to  commit  the  offence  as  described  in 
the  third  count.  The  sixth  was  for  a  conspiracy  to  com- 
mit the  offence  as  described  in  the  third  count,  with  an 
allegation  of  an  assault  made  in  execution  of  the  con- 
spiracy, and  a  subsequent  miscarriage.  The  seventh  was 
the  same  as  the  sixth,  with  the  omission  of  the  final  aver- 
ment  of  miscarriage. 

On  July  8th,  1845,  the  defendants  filed  a  special  de- 
murrer, in  which,  after  the  defendant,  Demain,  protesting 
that  her  name  was  Ford,  and  that  she  was  a  married 
woman,  and  not  single,  as  the  indictment  alleged,  the  fol- 
lowing reasons  were  specified: 

1.  Because  to  the  third  defendant,  Ford,  no  Christian 
name  was  given.  2.  Because,  in  the  second  count,  there 
was  no  averment  of  quickness.  3.  Because  two  counts 
were  without  proper  conclusions;  a  reason  which  was 
abandoned  on  argument.  4.  Because  counts  for  con- 
spiracy, assault,  &u:.j  constituting  distinct  misdemeanors, 
were  improperly  joined.  5.  Because  Susannah  Shoch,  by 
whose  sole  means  the  indictment  alleged  the  conspiracy 
to  have  been  executed,  was  not  included  as  a  defendant. 

After  a  joinder  in  demurrer  on  the  part  of  the  attorney 
general,  an  application  for  a  certiorari  was  made  to  the 
supreme  court  by  the  counsel  for  the  defendants,  backed 
by  an  opinion  that  the  questions  arising  on  the  demurrer 
"  were  of  such  a  nature  as  to  render  it  proper  to  have  them 
submitted  to  the  judgment  of  the  supreme  court;"  and  on 
July  9th,  the  writ  was  specially  allowed  by  Mr.  Justice 
Kennedy.  The  case  was  argued  before  the  court  in  banc 
in  December  term,  1845. 

Mr.  Barton  and  Mr.  O.  F.  Johnson,  with  whom  were  Mr. 
Hazlehurst  and  Mr.  Rawle,  for  the  demurrer. 
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I.  The  omission  of  a  Christian  name  to  defendant  Ford, 
is  fatal.  2.  The  second,  third,  fifth,  sixth  and  seventh 
counts  are  defective,  in  containing  no  allegation  of  quick- 
ness in  the  mother,  such  quickness  being  necessary  to  the 
constitution  of  the  offence.     Com.  v.  Bangs^  9  Mass.  387 ; 

1  Russ.  on  Cr.  67 1 ;  1  Hale,  434.  3.  Counts  for  distinct 
misdemeanors  are  improperly  joined.  Updegraff  v.  Com. 
6  S.  &  R.  10.  4.  The  omission  of  Susannah  Shoch  as  a 
defendant,  she  being  a  necessary  co-conspirator,  is  fatal. 

Mr.  F.  Wliarton  and  Mr.  Kane^  attorney  general,  contra. 

1.  Misnomer  can  only  be  met  by  plea  in  abatement,  dis- 
closing the  defendant's  real  name.  Com.  v.  Dedham^  16 
Mass.  146;  Turns  v.  Com.  6  Met.  225;  Com.  v.  Cherry^ 

2  Virg.  Cases,  20;  State  v.  Bishop,  16  Maine,  122.  2.  The 
destruction  of  a  child  in  greniio  matris,  was  a  murder  at 
common  law.  1  Vesey,  86;  3  Coke's  Inst.  50;  1  Hawk, 
c.  31,  §  16;  1  Russ.  on  Crimes,  671 ;  1  East.  P.C.  227;  and 
the  distinction  taken  in  Massachusetts  as  to  quickness,  has 
been  recognised  nowhere  else.  Ibid.;  Bracton,  lib.  3,  §  21; 
Guy's  Med.  Juris,  tit.  *  Abortion;'  1  Beck,  172,  192.  At 
every  period  of  gestation,  the  rights  of  an  infant  en  ventre 
sa  mere  are  equally  respected.  2  Vernon,  710;  Doe  v.  Clarke, 
2  H.  Bl.  399;  2  Vesey  Jr.  673;  Thelusson  v.  Woodford, 
4  Vesey  Jr.  340;  Swift  v.  Dvffieid,  5  S.  &  R.  38.  3.  No- 
thing  is  more  common  than  to  join  counts  for  a  misde- 
meanor with  counts  for  a  conspiracy  to  commit  a  misde- 
meanor. 3  M.  &  S.  550 ;  Com.  v.  Gillespie,  7  S.  &  R.  476 ; 
1  Ch.  C.  L.  255.  4.  Even  if  the  woman  who  was  the  sub- 
ject of  the  offence  were  a  particeps  criminis,  it  is  optional 
for  the  prosecution  to  withdraw  her  from  the  indictment, 
and  to  proceed  against  the  remaining  parties.  R.  v.  Lord 
Grey,  3  State  Trials,  519;  Mifflin  v.  Com.  5  W.  &  S.  461; 
see  People  v.  Mather,  4  Wend.  231. 
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The  opiaioD  of  the  court  was  delivered  by 
Sergeant,  J. — We  see  nothing  in  any  of  the  points 
taken  by  the  defendants  in  demurrer.  1.  This  exception 
is  only  pleadable  in  abatement,  in  which  the  defendant 
must  give  a  better  name.  It  is  not  cause  of  demurrer. 
2.  The  indictment  is  in  proper  form,  and  sufficiently  avers 
that«he  (the  party  injured)  was  pregnant  and  quick  with 
child,  which  was  destroyed  and  killed,  &c.  3.  This  excep- 
tion is  not  true  in  fact.  The  indictment  contains  but  seven 
counts,  with  the  usual  conclusions.  4.  This  exception  is 
not  cause  of  demurrer.  If  the  counts  are  improperly 
joined,  the  court  may  be  asked  to  interfere  before  trial,  and 
put  the  commonwealth  to  its  election.  5.  The  name  Ford 
alone,  there  being  nt)  plea  in  abatement,  is  not  a  nullity; 
and  as  to  inserting  Susannah  Shoch  as  a  party,  that  rests 
with  the  prosecution.  Two  or  more  may  be  indicted  for 
conspiracy  with  others  not  parties.* 


*  It  18  a  flagrant  crime  at  common  law  to  attempt  to  procnre  the  mis- 
carriage or  abortion  of  a  woman.  And  it  is  sufficient,  in  the  indictment,  to 
charge  an  intent  to  procure  the  miscarriage  and  abortion  of  the  mother,  and 
the  premature  birth  and  destruction  of  the  child,  of  which  she  was  then 
pregnant.  It  is  not  necessary^  in  such  an  indictment,  to  ayer  quieknes»  on  the 
part  of  the  mother;  it  is  sufficient  to  set  forth  that  she  was  big  and  pregnant. 
Mills  y.  The  CommanweaUhj  1  Harris,  631.  When  a  female  is  with  child,  and 
a  potion  is  administered  to  her  for  the  purpose  of  destroying  the  child,  which 
produces  the  death  of  the  mother,  it  is  murder  in  the  second  degree;  unless 
there  existed  in  the  perpetrator  an  intent  to  take  away  the  life  of  the  mother, 
as  well  as  to  destroy  the  offspring;  in  which  case  it  would  be  murder  in  the 
first  degree.  Com.  ex  reL  Chauneey  ei  aL  y.  The  Keeper  of  the  PrUonj  2  Ash. 
227.  • 
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Wilson  et  al.  v.  Brechemin. 

[April  6,  1646.] 

The  actioa  of  coyenant  lies  only  against  a  party  who  has  sealed  and  delivered 
the  instrument. 

A.  being  the  holder  of  a  mortgage,  brought  an  action  of  coTonant  against  B., 
the  assignee  of  the  mortgagor,  to  recover  the  difference  between  the  mort- 
gage debt  and  what  the  property  sold  for.  Heldj  that  no  covenant  being 
sealed  by  the  defendant,  the  action  would  not  lie. 

Error  to  the  District  Court  for  the  city  and  county  of 
Philadelphia. 

This  was  an  action  of  covenant  brought  by  John  M. 
Wilson  and  Isaac  Severn  against  Lewis  Brechemin,  to  re- 
cover the  difference  between  the  amount  of  a  mortgage, 
subject  to  which  certain  property  had  been  sold,  and  the 
proceeds  of  a  sherifTs  sale  thereof,  the  defendant  having 
bought  the  property  under  and  subject  to  the  payinent  of 
the  mortgage. 

The  plaintiffs  alleged,  that  the  purchase  of  the  property 
by  the  defendant,  subject  to  the  mortgage,  created  a  cove- 
nant on  the  part  of  the  defendant,  which  the  plaintiffs,  as 
owners  of  the  mortgage,  were  entitled  to  the  benefit  of, 
and  which  the  defendant  had  broken  by  non-payment  of 
the  difference  between  the  said  debt  and  what  the  property 
sold  for. 

To  the  plaintiffs'  declaration,  the  defendant  had  filed  a 
general  demurrer,  and  also  demurred  specially,  showing 
for  cause,  want  of  privity  of  contract  between  plaintiffs 
and  defendant. 

Upon  argument,  in  the  court  below,  judgment  was  ren- 
dered for  the  defendant  on  his  demurrer,  and  this  was  as- 
signed for  error. 
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Keemlej  for  plaintiff  io  error,  cited  16  S.  &  R.  167; 
17  S.  &  R,  94. 
Troubatp  contra. 

Pbr  Curiam. — There  is  no  covenant  sealed  by  the  de- 
fendant, and  consequently  there  is  no  cause  of  action.* 


*  In  Maule  y.  Weaver^  7  Barr,  339,  A.  conveyed  to  B.,  by  a  deed  recited  to 
be  an  indenture  inter  partett  to.  which  they  had  interchangeably  set  their 
hands  and  seals:  in  the  deed  was  contained  a  covenant  on  the  part  of  B.  to 
pay  A.  a  rent  reserved  ont  of  the  land :  A.  alone  sealed  the  deed,  and  B.  ac- 
cepted the  deed  and  entered,  and  by  a  subsequent  deed  conveyed  the  land 
subject  to  the  rent:  heldy  that  covenant  does  not  lie  against  B.,  because  he 
did  not  seal  the  deed.  "  How  it  came  to  be  thought  by  the  profession  at  an 
early  day,  and  handed  down  to  the  present,"  said  Chief  Justice  Gibson,  'Mhat 
an  action  of  covenant  might  be  maintained  against  the  grantee  in  a  deed  poll 
under  any  circumstances,  or  against  any  one  else  who  had  not  sealed  it,  I 
cannot  imagine.  Though  the  principle  has  been  recognised  as  a  general  one 
it  seems  to  have  been  thought  that  in  all  cases  where  a  grantee  takes  an 
estate  by  a  deed  poll,  he  may  be  compelled  to  perform  the  conditions  of  the 
grant  by  an  action  of  covenant,  instead  of  an  action  of  debt  or  assumpsit;  and 
this  supposition  had  its  root  in  the  case  obscurely  stated  in  Co.  Litt.  331  a; 
but  it  is  clearly  shown  by  Mr.  Piatt,  the  only  lawyer  who  has  searched  the 
original  roll,  that  there  has  been  a  prodigious  misconception  of  the  language 
of  Lord  CoKK,  which  was  predicated,  not  of  an  action  of  covenant,  but  of  an 
action  of  debt.  Yet  the  same  misconception  existed  in  the  mind  of  Chief 
Justice  Abbott,  in  Bennett  v.  Lynch,  5  B.  &  C.  589,  by  which,  however,  he 
affirmed  the  principle  to  which  he  supposed  the  case  put  by  Lord  Coke  to  be 
an  exception.  But  the  singularity  of  the  exception  ought  to  have  sent  the 
profession  to  the  year-books  for  the  original  cases  to  which  references  were 
given,  and  in  which  they  would  have  found  that  the  action  in  each  of  them 
was  not  covenant  but  debt.  It  ought  to  have  occurred  to  them  that  forms  of 
pleading  are  touchstones  of  the  law,  and  that  the  most  dexterous  pleader 
would  find  himself  unable  to  make  a  successful  profert  of  a  deed  poll  as  the 
act  of  one  who  had  not  sealed  it.  Mutual  covenants  may  be  contained  in 
the  same  instrument;  but  each  party  must  seal  and  deliver  his  own,  exactly 
as  if  they  were  contained  in  the  several  parts  of  it."  7  Barr,  33L 
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Com.  ex  rel.  Dougherty  v.  Biddle. 

[Dkoxmbxr,  1846.] 

The  enlistment  of  a  minor  into  the  army  of  the  United  States,  under  the  act 
of  1847,  (ten  regiment  bill)  without  the  consent  of  his  parent  or  guardian, 
is  illegal. 

The  supreme  court  granted  a  habeoi  corpus^  at  the  instance  of  the  parent,  and 
discharged  the  minor,  though  the  same  matter  had  been  fully  heard  before 
a  judge  of  the  court  of  common  pleas,  and  the  discharge  refused  with  the 
consent  of  the  minor. 

The  court,  in  such  case,  has  no  authority  to  compel  a  return  of  the  bounty  or 
clothing  receiyed  from  the  United  States. 

This  was  a  habeas  corpus  directed  to  Captain  Biddle, 
commandiDg  him  to  bring  up  the  body  of  one  Dougherty, 
which  writ  was  issued  at  the  instance  of  his  father.  A 
return  was  made  by  Biddle,  as  captain  in  the  United  States 
army,  stating,  that  on  the  10th  of  March,  a  writ  of  habeas 
corpus  issued  out  of  the  common  pleas,  and  that  said, 
Dougherty  was  before  said  court,  and  being  of  years  of 
discretion,  and  declaring  in  open  court  that  he  desired  to 
remain  with  respondent  as  a  soldier  in  the  service  of  the 
United  States,  the  said  court,  after  a  full  investigation,  re- 
manded him,  &c.,  and  that  nothing  has  since  occurred  to 
alter  the  circumstances  of  the  case. 

Mr.  O^Neil,  for  the  relator. — ^We  deny  the  last  part  of 
the  return.  The  court  discharged  him  in  the  first  instance, 
then  remanded  him,  and  this  writ  was  taken  to  test  the 
right  of  the  subsequent  holding. 

[Per  Curiam.  You  cannot  inquire  into  the  truth  of  the 
return,  but  are  put  to  your  action  for  a  false  return.] 

Mr.  Pettii,  for  the  United  States. — The  case  has  been 
once  solemnly  decided  by  a  court  of  competent  jurisdiction, 
and  the  question  is,  will  this  court  entertain  this  second 
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application  ?  A  full  examination  was  made,  and  the  order 
was,  ^^That  the  said  Dougherty  being  broaght  up,  and 
stating  in  open  court,  after  a  full  hearing,  and  being  in- 
formed of  his  rights,  he  elected  and  chose  to  remain  in  the 
custody  of  the  respondent,  (Captain  Biddle)  under  his  en- 
listment; therefore,  under  the  facts  disclosed,  the  court  re- 
fuse to  discharge  him.'' 

[Gibson,  C.  J. — It  is  in  the  discretion  of  this  court  to  do 
it.  It  was  done  in  a  case  in  which  I  was  concerned  when 
at  the  bar, — the  court  had  no  hesitation.] 

Will  you  use  the  discretion  under  the  circumstances  ? 

[Per  Curiam.  If  we  see  the  court  has  decided  erro* 
neously.] 

The  New  York  cases  consider  it  res  judicata. 

[Per  Curiam.  The  rule  has  been  settled  diflferently  in 
this  state.  There  is  a  case  in  Binney's  Reports  to  that 
effect.] 

The  cases  are  so;  but  in  no  instance  reported  has  a  dis- 
charge been  granted. 

[Gibson,  C.  J. — Proceed  on  the  original  grounds;  let  us 
have  the  proofs.] 

The  father  of  the  boy  was  then  called,  and  proved  that 
his  son  was  nineteen  years  old  in  December  last, — was  at 
school  at  the  time  he  enlisted, — ^was  not  learning  a  trade, 
but  worked  in  the  summer  at  the  brick  yards, — that  he 
never  assented  to  the  enlistment. 

The  court  refused  to  bear  evidence  of  the  reasons  of 
the  decision  of  the  court  before  which  the  case  was  for- 
merly heard. 

Mr.  Pettit^  district  attorney,  admitted  there  was  no  au- 
thority in  the  acts  of  congress  for  the  enlistment  of  minors 
without  the  consent  of  their  parents,  the  act  of  1814 
having  been  repealed,  and  the  present  act  reviving  the 
limitations  contained  in  the  acts  of  1812,  and  1815,  Pet. 
Stat,  at  large,  vol.  ii.  133;  vol.  v.  225.  He  contended  that 
this  was  not  a  case  for  the  interference  of  the  court,  as  the 
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boy  was  of  sufficient  age  to  choose  for  himself,  and  had 
deliberately  made  a  choice, — especially  as  the  parent  had 
made  no  provision  for  instructing  him  in  any  trade. 

Per  CuRiABff. — ^We  discharge  the  boy  out  of  the  custody 
of  Captain  Biddle. 

It  being  suggested  that  he  had  received  bounty  and 
clothing  from  the  United  States,  the  court  said  they  had 
no  power  to  award  a  return  thereof.* 


*  In  Com,  ex  reL  Wdster  ▼.  Fox,  7  Barr,  336,  the  court  not  only  affirmed  the 
doctrine  of  the  above  case,  but  discharged  the  minor,  although  the  return  to 
the  writ  stated  that  he  had  deserted  and  subsequently  surrendered  himself 
as  a  deserter;  and  that  the  matter  had  been  decided  by  the  court  of  common 
pleas.  Mr.  Justice  Coult£b,  who  delivered  the  opinion  of  the  court,  held, 
that  the  circumstance  of  the  minor  having  left  the  custody  of  the  officer,  or 
deserted,  made  no  material  difference  in  the  case:  the  contract  of  enlistment 
under  the  circumstances,  (the  minor  having  a  father  who  was  entitled  to  his 
services)  was  not  binding  on  him,  and  he  might  leave  the  service.  It  might 
possibly  make  a  difference  if  the  minor  were  under  arrest  for  the  crime  of 
desertion,  and  in  process  of  trial  by  a  court  martial  for  the  offence.  But 
even  then,  a  person  unlawfully  enlisted,  and  held  without  authority  of  law, 
could  only  be  amenable  to  military  punishment  for  desertion  in  the  presence 
of  an  enemy,  or  in  an  enemy's  country. 

In  the  Case  of  VeremaUre  et  al,,  JudsonJ  J.,  heldj  that  a  state  court  has  no 
jurisdiction,  on  habeae  corpus^  to  discharge  a  soldier  or  sailor  held  under  a  law 
of  the  United  States.  3  Am.  L.  J.  439.. 
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Com,  ex  rel.  Meconkey  et  al.  v.  Rogers. 

[Januaet  17,  1848.] 

A  judgment  creditor  who  iseaes  a  tare  facias  to  reyive  his  judf^ment  within 
^YO  years,  but  after  the  real  estate  of  the  debtor  was  conveyed  to  another, 
and  causes  it  to  be  served  upon  the  judgment  debtor  and  the  purchaser  as 
terre  tenant,  thereby  continues  the  lien  of  his  judgment,  if  he  prosecute  his 
writ  of  scire  facias  with  due  diligence. 

But  if  the  real  estate  of  the  debtor  be  sold  by  the  sheriff  before  the  judgment 
of  reviyal  be  obtained,  the  land  is  discharged  from  the  lien  of  the  judg- 
ment, and  the  creditor  cannot  proceed  to  judgment  of  revival  against  the 
land  so  discharged  from  the  lien,  but  must  look  to  the  proceeds  of  sale. 

A  judgment  in  favour  of  one  firm  against  another  firm  where  one  of  the  part- 
ners is  a  member  of  both  firms,  may  be  sustained  under  the  act  of  14th 
April,  1838,  and  is  a  lien  on  the  separate  real  estate  of  such  partner;  but 
his  separate  estate  cannot  be  seized  until  the  accounts  are  taken,  and  the 
equities  settled  between  the  parties. 

A  judgment  against  one  partner,  in  a  suit  against  two,  without  any  service  or 
return  of  nihil  habet^  &c.,  against  the  other,  is  erroneous;  but  ^  bond  fide 
payment  of  such  judgment  by  the  sheriff,  out  of  proceeds  of  land  sold  by 
him  on  which  it  was  a  lien,  is  a  protection  to  the  sheriff  in  an  actioa 
brought  against  him  by  the  judgment  debtor  or  his  subsequent  judgment 
creditors,  after  a  reversal  of  the  judgment. 

Error  to  the  Common  Pleas  of  Chester  county. 

The  judgment  of  the  court  below  was  affirmed  in  this 
case,  the  supreme  court  being  equally  divided.  The  cause 
was  ruled  in  the  common  pleas  by  Mr.  Justice  Bell,  before 
his  appointment  to  the  supreme  bench,  and  he  did  not 
therefore  sit  in  the  cause.  The  facts  are  fully  stated  in 
the  opinion  of  the  court  below. 

» 

Bell,  President. — The  first  question  raised  by  the  special 
verdict  is,  whether  the  defendant,  as  sheriff,  properly  paid 
out  of  the  fund  in  his  hands,  proceeding  from  the  sale  of 
the  real  estate  of  George  W.  Pennock,  the  amount  of  the 
judgment  recovered  by  William  &  Alexander  Mode  against 
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Moses  &  Jesse  Coates,  and  revived  by  scire  facias  and 
judgment  therein,  rendered  on  the  22d  of  April,  1837? 
Land  bound  by  the  lien  of  this  judgment  was,  in  1839, 
conveyed  by  Jesse  Coates,  one  of  the  defendants  therein^ 
and  his  wife,  to  George  W.  Pennock,  who  continued  to  be 
the  owner  thereof,  until  it  was,  with  other  lands,  sold  by 
the  defendant  as  sheriff,  on  the  28th  of  October,  1842. 
Before  the  expiration  of  the  lien,  to  wit,  on  the  18th  day 
of  April,  1842,  Q,n  alias  scire  facias  for  its  further  revival 
was  issued  against  Jesse  Coates,  and  Pennock,  as  (erre 
tenant,  which  was  served  on  both  of  the  defendants,  on  the 
22d  of  the  same  month;  and  at  May  term  following,  a 
judgment  for  default  of  appearance  was  taken  against 
Coates,  but  Pennock,  the  tenant,  causing  an  appearance  to 
be  entered  for  him,  no  judgment  was  signed,  as  against 
him,  nor  were  any  further  proceedings  had,  up  to  the  time 
of  the  sale  of  the  land  bound.  Under  these  circumstances, 
did  this  judgment  continue  to  be  a  lien  on  the  land  sold,  in 
the  hands  of  the  terre  tenant,  up  to  the  time  of  sale?  If 
this  question  is  to  be  answered  in  the  affirmative,  it  is  con- 
ceded the  payment  made  by  the  shenfT  in  satisfaction  of 
the  judgment  was  rightly  made. 

By  the  second  section  of  the  act  of  4th  April,  1798,  no 
judgment  is  to  continue  a  lien  on  the  lands  of  the  defend- 
ant for  a  longer  period  than  five  years,  unless  the  plaintiff 
shall,  within  that  term,  sue  out  a  writ  of  scire  facias  to  re- 
vive the  same. 

By  the  third  section  of  the  same  act,  such  writs  of  scire 
facias  are  to  be  served  on  the  terre  tenant  of  the  real  estate 
bound  by  the  judgment,  and  it  has  been  determined  that 
where  land,  as  here,  has  been  aliened  by  the  defendant  in 
the  judgment,  within  the  period  of  five  years,  and  no  scire 
facias  served  on  the  terre  tenant,  or  notice  given  him  of  such 
writ,  within  that  period,  the  lien  of  the  judgment  is  gone 
as  against  him,  and  the  land  in  his  hands;  and  this  though 
the  original  defendant  may  have  confessed  a  judgment  of 
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revival  within  the  statutory  term,  (Clippinger  v.  Miller^ 
1  P.  R.  64;  Lusk  v.  Davidson,  3  P.  R.  229.)  But,  ia  the 
present  case,  the  terre  tenant  vtslb  named  in  the  writ  of  scire 
faciaSf  and  it  was  duly  served  on  him.  There  can,  there- 
fore, be  no  complaint  on  the  score  of  notice.  But,  notwith- 
standing  this,  it  is  said  that,  as  against  subsequent  encum- 
brancers, in  order  to  continue  the  lien  of  the  judgment,  the 
scire  facias  must  be  prosecuted  to  judgment,  although  the 
language  of  the  act  of  1798,  taken  literally,  would  seem  to 
contemplate  a  revival,  from  the  mere  fact  that  the  writ  pre- 
scribed by  it  had  been  issued.  On  the  authority  of  VUry 
v.  Dauci,  3  R.  9,  this  position  may  be  conceded,  with  this 
qualification,  however,  that  where  a  defendant  or  terre  tenant 
appears,  upon  the  return  of  the  writ,  the  plaintiff  will  be 
entitled  to  a  liberal  share  of  indulgence  as  to  time,  within 
which  to  prosecute  his  suit  to  judgment.  In  such  case,  the 
lien  of  the  original  judgment  will  not  be  lost,  except  for 
laches  and  neglect  of  reasonable  pursuit,  and  a  failure  to 
obtain  a  judgment  in  the  scire  facias  before  the  expiration 
of  the  five  years  will  not  of  itself  defeat  the  lien.  In  the 
case  decided,  a  period  of  seven  years  was  permitted  to 
elapse  between  the  initiation  of  the  process  and  its  con- 
summation, and  this  though  the  defendant  did  not  appear. 
(See  also  Cowden  v.  Brady,  8  S.  &  R.  505.)  This  was 
justly  held  to  be  such  negligence  as  postponed  the  party  to 
subsequent  mortgagees  and  judgment  creditors.  But  no 
such  neglect  is  observable  here.  The  scire  facias  was  re- 
turnable to  May  term,  and  the  land  bound  sold  in  October, 
1842.  But  one  term  elapsed  in  the  interval,  at  which  the 
plaintiflf,  using  the  utmost  diligence,  under  the  rules  and 
practice  of  the  court,  could  not  have  forced  a  trial.  Add 
to  this  that  pending  the  sdre  facias,  the  process  of  execu- 
tion against  Pennock  must  have  been  progressing;  and 
indeed  it  seems  that  one  portion  of  his  property  was  sold 
as  early  as  July. 

Now  if,  as  has  been  decided,  under  the  circumstances 
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i^^hicb  obtained,  a  liberal  indulgence  is  to  be  extended  to 
the  judgment  creditor  in  prosecuting  his  suit  for  a  reyiyal 
to  judgment,  it  cannot,  I  think,  be  said,  with  any  show  of 
reason,  that  up  to  the  time  of  the  sale  of  the  land,  this  in* 
dulgence  was  exceeded.  But  it  is  said,  it  was  the  duty  of 
the  creditor  to  pursue  his  suit  to  judgment,  even  after  sale. 
But  wherefore?  The  land  was  discharged  by  the  judicial 
sale,  and  the  creditor  was  bound  to  look  to  its  proceeds  as 
the  fund  from  which  he  was  to  be  paid.  In  the  analogous 
case  of  a  mechanic's  lien,  it  was  held,  in  McLaughlin  v. 
Smithy  2  Wh.  122,  that  the  lien  creditor,  though  bound  to 
issue  his  scire  facias  within  a  given  time,  cannot  proceed  to 
judgment  of  revival  after  the  lien  has  been  discharged  by 
a  sale  of  the  land,  and  that  he  is  not  bound  to  prosecute 
to  a  judgment,  merely  for  costs.  The  same  doctrine  is 
asserted  in  Com.  v.  Gleim,  3  P.  R.  417.  In  this  there  is 
reason  as  well  as  authority.  Nor,  as  was  argued  for  the 
plaintiff,  was  the  sheriff  bound  to  keep  the  funds  in  hand, 
until  the  scire  facias  was  brought  to  judgment,  in  the  ab- 
sence of  notice  or  intimation  from  any  one — judgment 
debtor  or  subsequent  lien  creditor — that  the  judgment  in 
favour  of  Mode  was  contested.  Indeed,  no  one  but  the 
defendant  would  have  been  permitted  to  take  defence,  ex- 
cept  on  the  ground  of  collusion  and  fraud  in  the  concoction 
of  the  judgment,  which  is  not  suggested — and  if  he  wished 
to  resist  the  application  of  the  proceeds  of  his  land  to  its 
payment,  he  ought,  in  my  opinion,  to  have  given  notice  of 
a  defence  to  the  sheriff,  and  pleaded  to  issue.  Under  the 
facts  and  circumstances  of  the  case,  it  was  as  much  and 
more  his  duty  to  bring  the  case  to  issue  by  pleading  to  the 
scire  faciasy  than  it  was  the  duty  of  the  plaintiff  to  call  upon 
him  to  do  so.  He  did  not  do  so,  nor  does  he  now  suggest 
any  defence  or  ground  of  resistance  to  the  judgment,  and 
it  is  going  too  far  to  call  upon  us  to  presume  the  existence 
of  such  a  defence,  upon  the  suggestion  of  other  creditors, 
who  recovered  their  respective  judgments  with  an  eye  to 
and  subordinate  to  this  prior  lien. 
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Nor  is  there  any  thing  in  the  idea  thrown  out  on  the  ar- 
gument, that  the  plaintiff.  Mode,  by  signing  a  judgment  by- 
default  against  Coates,  discharged  Pennock^s  land  of  the 
lien,  or  in  any  way  affected  its  liability.  On  the  contrary, 
the  constant  and  correct  practice  has  been,  where  two  or 
more  are  sued,  and  some  appear,  and  others  do  not,  to 
take  judgment  against  those  who  fail  to  appear,  and  then 
rule  the  others  to  issue;  or  you  may,  after  issue  joined, 
sign  an  interlocutory  judgment  against  those  making  de- 
fault, and  the  verdict  rendered  on  such  issue,  ascertains  the 
amount  due  from  all.  Marshal  y.  Govgler^  10  S.  &  R.  164; 
Nelson  v.  Uoyd,  9  W .  22 ,-  Ridgely  v.  DtAson,  3  W,  &  S.  123. 

I  do  not  see,  therefore,  that  the  defendant  violated  any 
legal  propriety  in  paying,  as  sheriff,  out  of  the  fund  in  his 
hands,  the  judgment  in  favour  of  Mr.  Mode. 

But  another  and  more  difficult  question  remains.  Is  the 
act  of  the  sheriff,  in  applying  a  portion  of  the  funds  in  his 
bands,  arising  from  the  sale  of  George  W.  Pennock's  lands, 
in  payment  of  the  judgment  recovered  against  him  by  the 
firm  of  Swayne  &  Pennock,  to  be  justified  in  this  suit? 

The  judgment  rendered  by  this  court,  upon  the  verdict 
of  a  jury,  in  Swayne  S^  Pennock  v.  Pennock^  was  reversed 
by  the  supreme  court,  more  than  a  year  after  its  rendition, 
upon  a  point  not  made,  nor  in  any  way  brought  to  the 
notice  of  the  court  below.  Of  the  defect  in  the  record, 
upon  which  the  judgment  of  reversal  proceeded,  as  a  legal 
objection  to  the  validity  of  the  judgment,  every  one  inte- 
rested in  the  estate  bound  by  it,  appears  to  have  been  pro- 
foundly ignorant,  each  and  all  regarding  it  as  a  good  judg- 
ment and  effective  lien,  at  least  up  to  April,  1843,  when 
the  writ  of  error  was  sued  out.  Long  before  this,  to  wit, 
in  November,  1842,  the  defendant,  as  sheriff,  had  paid  out 
the  funds  in  his  hands  to  the  several  lien  creditors  of  George 
W.  Pennock,  and,  among  the  rest,  in  satisfaction  of  the 
judgment  now  in  question.  Then,  and  after  the  sheriff 
had  parted  with  the  whole  amount  of  the  fund,  came  the 
reversal. 
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But  if  the  judgment  was  a  lien  on  the  land  of  the  de- 
fendant in  it,  at  the  time  of  the  sale  of  that  land  by  the 
sheriflf.  he  was  right  in  paying  it  out  of  the  proceeds  at 
any  time  before  reversal,  and  the  subsequent  reversal  gives 
no  title  to  the  defendant,  or  any  one  else,  to  call  on  the 
sheriff  to  repay,  out  of  his  own  pocket,  the  amount  dis- 
bursed by  him,  on  the  faith  of  a  recorded  judgment  of  the 
court  of  which  he  was  the  officer ;  especially  in  the  absence 
of  any  notice  that  its  validity  was  questioned,  or  of  an  in- 
tention to  sue  out  .a  writ  of  error.    Notwithstanding  the 
strong  language  used,  in  reference  to  this  judgment,  by 
Mr.  Justice  Huston,  when  delivering  the  opinion  of  the 
court,  in  Pennock  v.  Swayne,  6  W.  &  S.  241,  it  must  be^ 
held  to  have  been  merely  irregular  and  voidable,  and  not 
void ;  but  good  and  binding,  as  the  judgment  of  a  court  of 
competent  jurisdiction,  until  reversed.   Lewis  v.  Smithy  2 
S.  &  R.  142,  156;  Martin  v.  Rex,  6  S.  &  R.  296.     In  such 
case  I  take  the  rule  to  be  undoubted,  except  under  extra- 
ordinary circumstances: — the  only  remedy  for  the  plaintiff 
in  error  is  by  award  of  restitution  against  the  plaintiff  in 
the  execution,  if  ho  have  received  the  money ;  and  even 
this  is  in  the  discretion  of  the  court,  and  will  not  be  ac- 
corded where  equity  and  good  conscience  forbid  it.    Trea- 
tise on  Sheriff  Law,  46  Law  Lib.  207-8,  255,  301 ;  2  Salk. 
587;  2  Tidd's  Pr.  933-4-5-6;  2  Saund.  101;  2  Bac.  Abr. 
by  Bouv.  389,  tit.  Error,  3 ;  Fitzalden  v.  Lee,  2  D.  205,  S.  C, 
1  Y.  207;  Baker  v.  Smith,  4  Y.  185;  Cassell  v.  Cooke,  8 
S.  &  R.  296;  Kirk  v.  Eaton,  10  S.  &  R.  103;   Willard  v. 
Norris,  2  R.  63;  Smith  v.  Sharp,  5  W.  292-3.     And  why 
should  it  be  otherwise?     A  judgment  of  a  court  of  compe- 
tent jurisdiction  cannot  be  treated  as  a  nullity,  except  per- 
haps for  fraud  and  collusion  in  the  procurement  of  it,  and 
to  secure  a  fictitious  debt.    Every  judgment  standing  upon 
the  records  of  a  court  of  record,  is  to  be  treated  as  a  sub- 
sisting one,  however  irregular  upon  its  face.  Hays  v.  SAan- 
non,  5  W.548;  Hazelett  \.Ford,  10  W.  103;  3  S.&  R.  141. 
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If  80,  the  sheriff  is  bouDd  to  pay  it,  and  may  be  subjected 
to  a  suit,  if  he  do  not.  It  is  true,  he  may  pay  the  money 
into  court,  but  this  is  seldom  done,  and  never,  in  this  dis- 
trict, unless  notice  be  given  of  conflicting  claims,  or  that 
the  judgment  creditor's  right  to  receive,  is  to  be  in  some 
way  contested.  MeasorCs  Estate^  4  W.  345;  Leeds  v.  Bender^ 
6  W.  &  S.  315.  Nay,  the  pendency  of  a  writ  of  error 
will  not,  I  conceive,  bar  the  creditor  of  his  right  to  receive 
the  amount  of  his  judgment ;  unless  under  peculiar  circum- 
stances,  GrahanCs  Appeal^  4  W.  43 ;  such,  perhaps,  as  the 
insolvency  of  the  creditor;  and  this  exception  would  pro- 
ceed upon  the  non-liability  of  the  sheriff  in  case  of  reversal. 
But  were  it  otherwise,  I  take  it  to  be  settled,  that  strangers 
to  the  judgment,  as  subsequent  encumbrancers,  cannot  take 
advantage  of  such  reversal  by  calling  on  the  sheriff,  in  a 
collateral  action,  to  make  good  the  sum  paid  in  discharge 
of  the  reversed  judgment.  These  can  only  impeach  the 
judgment  collaterally  for  fraud  and  collusion  in  its  concoc- 
tion to  secure  the  payment  of  a  fictitious  debt,  which  might 
otherwise  sweep  away  their  means  of  payment.  Hays  v. 
Shannon;  Hazelett  v.  jPorrf,  supra;  Haver^s  Appeal^  5  W. 
&  S.  473,  overruling  Vlrich  v.  Voneida^  1  P.  R.  250;  Stewart 
V.  Stocker,  13  S.  &  R.  204,  Such  creditors  would  not,  I 
think,  be  for  a  moment  listened  to,  should  they  demand 
restitution  to  be  awarded  against  a  sheriff,  or  even  against 
the  plaintiff  in  the  execution,  founded  on  a  judgment  re- 
versed for  irregularity. 

There  is,  therefore,  nothing  springing  from  the  mere 
fact  of  the  reversal  of  the  judgment  recovered  in  Swayne 
et  al  V.  Pennock,  which  can  give  the  plaintiff  a  title  to  re- 
cover any  thing  in  this  action. 

This  brings  us,  unembarrassed  by  these  considerations, 
to  the  main  question: — ^Was  this  judgment,  before  its  re- 
versal, a  lien  on  the  private  and  particular  estate  of  George 
W.  Pennock  ? 

Notwithstanding  the  suit  brought  by  Swayne  and  Pen- 
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nock  proceeded  against  George  W.  Pennock  alone,  his  co- 
partner not  being  summoned,  yet  the  judgment  rendered 
must  be  taken  as  against  the  partnership  of  which  George 
and  Joel  were  the  members,  under  which  the  partnership 
estate  and  effects,  if  any,  might  have  been  levied  and  sold. 
The  fact  that  Joel  was  not  summoned,  did  not  make  it  less 
an  action  against  the  firm,  and  for  a  firm  debt,  than  if  both 
partners  had  been  parties  to  the  record.  Taylor  v.  Hender' 
son  J  17  S.  &  R.  455.  The  judgment  recovered  is,  then,  in 
favour  of  one  firm  against  another  firm,  one  of  the  mem- 
bers of  both  being  a  plaintiflf  and  also  a  defendant.  This 
brings  the  case  within  the  decision  in  Tassey  v.  Churchy 
6  W.  &  S.  465,  which  ascribes  to  such  a  judgment  an 
anomalous  character,  distinguishing  it  in  its  legal  attributes 
and  eflfects,  at  least  for  some  purposes,  from  the  ordinary 
judgment  at  law,  in  actions  ex  contractu.  If,  looking  to  that 
decision  and  giving  it  a  candid  construction,  I  was  forced 
to  the  conclusion  that  it  determines,  a  judgment  recovered 
in  an  action  given  by  the  first  section  of  the  act  of  14th 
April,  1838,  is  not,  for  any  purpose,  a  lien  upon  the  sepa- 
rate real  estate  of  the  defendants,  partners,  but  must  be 
viewed  simply  as  a  means  of  reaching  the  partnership 
eflfects,  and  nothing  beyond,  I  should  feel  constrained  to 
say  the  plaintiffs  are  entitled  to  recover  in  this  action; 
however  hardly  such  a  recovery  might  operate  against  the 
defendant  under  all  the  circumstances  that  have  place  here. 
In  such  event,  there  would,  in  my  apprehension,  be  found 
in  the  case,  no  equitable  estoppel,  springing  from  the  silent 
acquiescence  of  the  creditors  in  the  distribution  of  the 
moneys,  or  from  want  of  notice  that  the  right  of  the  creditor 
firm  to  receive  any  part  of  the  proceeds  of  sale  would  be 
contested,  sufliicient  to  protect  the  sheriff*.  Silence  will 
not  estop  unless  it  be  fraudulent,  and  it  is  never  so  where  it 
results  from  ignorance,  or  the  fact  is  equally  within  the 
knowledge  of  both  parties.  Alexander  v.  Kerr^  2  R.  89; 
Robinson  v.  Justice,  2  P.  R.  19 ;  Smith  v.  Black,  9  S.  &  R.  146, 

8B 
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Nor,  am  t  inclioed  to  thinki  would  he  find  any  defence  id 
the  fact  that  the  judgment  was  docketed  against  George 
W.  Pennock  alone,  and  the  certificate  of  the  prothonotary 
delivered  to  the  sheriff,  indicated  it  as  a  several  judgment, 
for,  to  say  nothing  of  actual  notice  at  the  time  of  the  ser- 
vice of  the  summons,  it  is  the  duty  of  the  sheriff,  who  un- 
dertakes to  distribute  the  fund  raised  by  him  on  execution, 
to  look  to  the  whole  record  of  the  several  judgments.  If 
he  had  done  so  in  this  instance,  he  would  have  learned  the 
original  form  of  the  action.  So,  too,  in  the  contingency  I 
have  supposed,  I  should  strongly  doubt  whether  there  was 
any  such  ratification  of  the  acts  of  the  sheriff,  in  the  ac« 
ceptance  of  costs  by  the  subsequent  judgment  creditors,  as 
would  bind  them ;  or  any  thing  amounting  to  a  positive 
agreement  that  the  amount  in  the  sheriff ^s  hands  should 
be  distributed  in  a  particular  way,  including  the  payment 
of  the  Swayne  y.  Pennock  judgment,  as  was  the  case  in 
Latimer^s  Estate^  2  Ash.  524;  Pennepacker^s  Estate^  C.  P. 
of  C.  C,  Dec.  1841,  and  Aycinena  v.  Perries,  6  W.  &  S.  251 . 
But  let  it  be  conceded  or  shown  that  the  judgment  re- 
covered by  Swayne  &  Pennock  was  a  lien  on  the  land  of 
George  W.  Pennock,  for  any  purpose,  and  the  whole  case 
assumes  a  different  aspect. 

Whether  it  was  so  or  not,  prior  to  its  reversal,  is,  not- 
withstanding Tassey  v.  Church,  I  think,  an  open  question. 
It  is  certain,  the  reasoning  of  the  very  learnt  judge,  who 
delivered  the  opinion  of  the  court  in  that  case,  unless  very 
narrowly  scanned  in  every  part,  would  apparently  lead  to 
the  conclusion  that  such  a  judgment  was  without  the 
quality  of  lien  upon  the  private  estate  of  the  individual 
partners;  for  if  there  can  be  no  levy  by  execution,  it  would 
seem  an  almost  necessary  corollary,  there  can  be  no  lien. 
But  since  the  argument  of  the  case  at  bar,  I  have  been 
favoured  with  a  pamphlet,  printed  and  published  under  the 
sanction  of  Judge  Grier,  who  decided  the  case  below,  con- 
taining a  full  report  of  Tassey  v.  Churchy  including  the 
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opinion  of  the  judge,  aa  well  as  the  opinion  of  GibBon,  C.  J., 
as  originally  deli?ered.  On  consolting  this,  it  will  be  found 
that  Judge  Grier,  whose  decision,  and  the  reasoning  upon 
which  it  is  based,  was  before,  and  affirmed  by  the  supreme 
court,  although  he  determined  that  the  creditor  firm  could 
not  then  levy  on  the  private  estate  of  one  of  the  debtor 
firm,  expressly  reserved  the  question  whether  the  court 
would  not  order  the  judgment  to  remain  as  a  security  for 
such  sum  as  Church  might  thereafter  recover  against  Tas^ 
sey,  in  an  action  of  account  render,  or  by  bill  in  chancery. 
But  what  is,  perhaps,  more  to  the  purpose,  in  the  opinion 
of  the  supreme  court  as  originally  delivered  by  Gibson, 
C.  J.,  the  concluding  sentence,  as  we  now  have  it  in  our  re- 
ports, is  omitted.  That  opinion  at  first  ended  thus :  ^  We 
are  of  opinion,  therefore,  that  the  levy  was  properly  set 
aside;  and  that  Tassey's  separate  property  cannot  be 
touched  by  execution.^' — But,  afterwards,  as  it  would  ap- 
pear upon  reflection,  the  sentence  was  added  to,  and  it  now 
reads,  ^  Tassey^s  separate  property  cannot  be  seized  till 
the  accounts  are  taken  and  the  equities  settled  between  the 
defendants."  This  superadded  clause  controls  the  gene*' 
rality  of  the  previous  reasoning,  and  shows,  I  think,  that 
the  judgment  may  be  considered  as  possessing  a  power 
beyond  the  mere  settlement  of  the  general  question  of  in- 
debtedness between  firm  and  firm,  and  its  supposed  capacity 
to  subject  only  the  joint  efiects  to  seizure.  If  the  separate 
property  of  a  defendant  partner  cannot  be  seized  till  the 
accounts  are  settled  between  him  and  his  partner  plaintiff, 
it  follows  that,  if  upon  such  settlement,  the  former  be  found 
indebted  to  the  latter,  his  separate  estate  may  be  seized 
for,  at  least,  the  amount  so  found  due,  and  if  this  estate  be 
in  realty,  why  may  it  not  be  taken  in  execution  by  virtue 
of  the  judgment  ?  In  a  case  like  the  present,  there  is  no 
incongruity  or  impropriety,  legal  or  equitable,  in  holding 
the  judgment  to  be  a  ifen,  standing  as  security  for  what 
shall  be  eventually  found  due,  looking  to  the  equities  of  all 
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the  parties.  On  the  contrary,  so  to  hold  is  in  accordance 
with  the  general  law  which  makes  recorded  judgments 
liens  upon  every  interest  which  a  defendant  has  in  land, 
amounting  to  an  estate.  Upon  this  point,  the  provision  of 
our  act  of  1836,  (copied,  in  this  particular,  from  the  old 
act  of  1810}  that  every  award  entered  by  the  prothonotary 
shall  have  the  effect  of  a  judgment  from  the  time  of  the 
entry  thereof,  and  shall  be  a  lien  on  his  (the  defendant's) 
real  estate,  until  reversed  upon  appeal,  or  otherwise  satis- 
fied according  to  law,  is  peculiarly  applicable.  No  mis- 
chief can  result  from  giving  full  effect  to  this  provision  in 
cases  like  this.  The  defendant  whose  estate  is  bound,  can- 
not complain,  (or  he  may  either  bring  his  action  of  account 
render,  or,  under  the  equitable  powers  now  vested  in  our 
courts,  proceed  in  equity,  and  if  he  be  really  not  indebted, 
soon  free  himself  of  the  encumbrance.  In  the  mean  while, 
the  court  in  which  the  judgment  is,  having  full  power  over 
their  own  process,  upon  proper  application,  will  see  that  it 
is  not  used  for  the  purposes  of  injustice.  This  was  the 
course  pursued  in  Tassey  v.  Churchy  and  the  decision 
amounts  to  nothing  more  than  that,  upon  a  proper  repre- 
sentation, the  court  will  restrain  the  plaintiffs  from  having 
execution  of  their  judgment  against  one  of  the  debtor  firm 
until  it  be  ascertained  they  are  equitably  entitled  to  it. 

On  the  other  hand,  to  hold  that  the  judgment  was  null 
as  a  lien  against  the  separate  estate  of  the  defendants,  or 
either  of  them,  would,  as  it  seems  to  me,  frequently  do  in- 
justice to  the  plaintiff  partners,  by  depriving  them  of  a 
security  which  the  law,  ordinarily^  offers  to  the  diligent 
creditor. 

If  we  are  right  in  the  opinion  that  the  judgment  recovered 
by  Swayne  and  Pennock,  was  a  lien  on  the  lands  of  George 
W.  Pennock,  at  the  time  of  the  sheriff's  sale,  it  seems  to 
me  the  law  casts  upon  him  and  those  who  claim  to  stand 
in  his  shoes,  a  duty  in  respect  to  it.  Prima  facie^  and  in 
the  absence  of  notice  of  facts  not  appearing  on  the  record, 
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the  avails  of  the  sale  were  applicable  to  its  discharge,  in 
its  order.  If  the  money  had  been  paid  into  court,  that  tri- 
bunal, having  all  the  parties  before  them,  and  hearing  no 
objection  or  suggestion  of  difficulty,  from  any  one,  might 
rightly  have  directed  the  amount  of  this  judgment  to  be 
paid  to  the  plaintiffs.  Under  such  circumstances,  I  take  it, 
the  silence  of  the  defendant  and  all  others  interested,  might 
and  would  have  been  accepted  as  a  confession  that  this 
amount  was  justly  due  to  the  plaintiff  firm,  from  the  owner 
of  the  land  sold.  The  course  pursued  in  Tassey  v.  Church 
shows  this.  There,  after  the  district  court,  on  its  equity 
side,  had  entertained  Tassey^s  bill,  praying  an  account, 
the  plaintiff  issued  an  execution  on  the  law  side  of  the 
court,  but  this  execution  was  not  interfered  with  until  Tas- 
sey came  in  and  filed  a  suggestion  that  Church,  one  of  the 
plaintiffs,  was  the  same  Church  named  defendant.  Where- 
upon, on  motion,  the  court  set  the  execution  aside,  for  the 
reason  they  had  before  given,  that,  until  a  settlement  of 
the  accounts,  there  could  be  no  recourse  to  the  separate 
property  of  the  partner.  In  the  absence  of  any  intimation 
or  motion  upon  the  part  of  the  defendant  or  his  creditors, 
it  would  be  no  part  of  the  duty  of  the  court  to  order  the 
parties  to  bring  an  action  of  account  render,  to  direct 
them  to  go  into  chancery,  or  to  award  an  issue  to  try  the 
state  of  the  accounts  between  them. 

On  the  whole  case,  as  presented  by  the  special  verdict, 
I  am  of  the  opinion  the  plaintiffs  are  not  entitled  to  recover, 
and  therefore  direct  judgment  to  be  entered  for  the  defend- 
ant. 

Lewis  and  Meredith^  for  the  plaintiff  in  error. 
Pennepacker  and  T.  Sergeant,  for  defendant  in  error. 

Per  Curiam. — Judgment  affirmed. 
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Feehan's  Case. 

One  who  is  in  prison  for  non-payment  of  a  fine,  is  not  entitled  to  be  discharged 
on  filing  an  insolvent  bond,  under  the  act  of  11th  Aprilj  1848,  nntil  he  has 
been  in  actual  oonfioement  for  three  months. 

Tms  was  an  application  by  Daniel  Feehan,  (who  was 
confined  in  the  Philadelphia  county  prison,  for  non-pay- 
ment of  a  fine,  to  which  he  had  been  sentenced  by  the  court 
of  quarter  sessions,)  for  a  mandamus  to  the  judges  of  the 
court  of  common  pleas,  and  the  prothonotary  of  the  said 
court,  commanding  them  to  permit  the  said  Daniel  Feehan 
to  file  an  ipsolvent  bond,  under  the  act  of  11th  of  April, 
1848. 

The  opinion  of  the  court  was  delivered  by 
Bell,  J. — ^Under  the  act  of  11th  April,  1848,  relating  to 
insolvents,  an  applicant  who  is  in  prison,  under  a  sentence 
to  pay  a  fine,  is  not  entitled  to  a  discharge  until  he  has 
been  in  prison  for  the  term  mentioned  in  prior  laws,  viz. : 
for  the  period  of  three  months.  The  evil  to  be  remedied 
was  a  detention  pending  the  petition,  after  the  applicant 
had  been  confined  three  months. 
Motion  refused.* 


*  This  case  was  not  incladed  in  the  reports  in  eonseqnence  of  the  opinion 
of  Mr.  Justice  Bell  having  been  mislaid.  The  foregoing  is  a  memorandam 
of  the  point  decided. 
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Cooke  V.  Neilson. 

[January,  1849.] 

I 

A  tenant  from  quarter  to  quarter,  who  has  held  orer,  is  not  bound  to  give 
notice  of  his  intention  to  quit  at  the  end  of  the  current  quarter. 

Ek&oe  to  the  District  Court  of  Philadelphia. 

Case  stated.  Action  for  use  aod  occupation.  On  the 
31  St  of  August,  1842,  R.  P«  Neilson,  the  defendant,  rented 
of  D.  Cooke,  the  plaintiff,  the  house  then  occupied  by  him, 
*^by  the  quarter^  commencing  on  tlie  lOih  (^  September^  1842, 
nt  $200  per  quarter:^  On  the  24th  of  September,  1844,  the 
plaintiff  notified  the  defendant,  that  after  the  10th  of  De-» 
cember  following,  his  rent  would  be  $250  per  quarter:  on 
the  6th  of  June,  1845,  the  defendant  quitted  possession  of 
the  premises  and  paid  the  rent  falling  due  on  the  10th  June. 
This  action  was  brought  to  recover  the  succeeding  quar-* 
ter's  rent,  viz.:  from  June  10th  to  September  10th,  1845. 

The  district  court,  (Sharswood,  President,  dissenting,) 
gave  judgment  for  the  defendant.  The  plaintiff  thereupon 
sued  out  a  writ  of  error  from  the  supreme  court,  and  the 
arguments  of  counsel  will  be  found,  with  the  report  of  the 
case,  in  10  Barr,  41.  The  supreme  court  being  equally 
divided,  the  judgment  of  the  district  court  was  affirmed. 

The  question,  therefore,  cannot  be  considered  as  defi* 
nitely  settled  in  this  etate;  the  supreme  court  being  divided, 
and  the  learned  president  of  the  district  court  having  dis- 
sented from  the  opinion  of  the  majority  of  the  judges.  The 
dissenting  opinion  of  the  president  of  the  court  below 
which  contains  much  valuable  learning,  is  as  follows. 

Sharswood,  President. — ^The  question  presented  upon 
this  case  stated  is,  whether  a  tenant  from  year  to  year  in 
the  absence  of  a  special  agreement,  can  remove  at  the  ez- 
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piration  of  any  of  the  current  years  of  his  tenancy,  without 
previous  notice  of  his  intention  to  his  landlord ;  and  whether 
by  his  failure  to  give  such  notice,  he  does  not  become  re- 
sponsible for  the  rent  of  the  succeeding  year;  in  other  words 
does  not  continue  in  the  eye  of  the  law  to  be  the  tenant? 

The  case  before  us  is  of  a  tenancy  from  quarter  to  quarter^ 
^^  I  have  rented  of  David  Cooke  the  house  I  now  occupy  by 
the  quarter.^^  These  are  the  words  of  the  contract.  This 
phrase,  by  the  quarter^  expresses,  not  a  term  certain,  as  one 
quarter,  but  the  measure  of  the  tenancy:  and  the  tenant  is 
a  tenant  for  so  many  quarters  as  he  continues  to  occupy, 
including  the  current  quarter. 

It  is  clearly  established  that  in  a  tenancy  from  year  to 
year,  (and  the  same  rule  is  of  course  applicable  to  the 
tenancy  in  this  case,  muiatis  mutandis^)  the  landlord,  in 
order  to  determine  the  tenancy,  must  give  notice  of  his  in- 
tention ending  with  the  current  year,  or  otherwise  the 
tenant  cannot  be  ejected,  but  becomes  entitled  to  hold  for 
another  year. 

The  general  custom  of  the  tenants  of  farms  in  .  the 
country,  to  quit  at  a  particular  season  of  the  year,  has 
laid  a  strong  foundation,  in  convenience,  for  this  rule:  and 
no  difference  between  urban  and  rural  property  in  this  re- 
spect has  ever  been  recognised. 

Upon  any  other  principle,  the  tenant  of  a  farm  ejected 
by  the  landlord,  without  notice,  on  or  after  the  1st  of  April, 
by  an  ejectment  or  the  summary  process  provided  by  our 
act  of  assembly,  would  be  destitute  of  a  home  and  the 
means  of  livelihood,  until  the  ensuing  1st  of  April. 

On  the  other  hand  the  landlord,  whose  farm  is  deserted 
by  the  tenant  on  the  1st  of  April  without  notice,  is  left 
without  a  tenant,  and  hid  property  is  unoccupied  and  un- 
productive until  the  regular  time  of  letting  again  comes 
round. 

There  is,  in  either  case,  a  public  as  well  as  a  private  loss, 
against  which  it  is  the  policy  of  the  law  to  provide. 
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There  is  not  perhaps  to  be  found  in  the  books,  any  case 
io  which  this  precise  point  has  been  raised  and  determined 
against  the  tenant,  even  in  England.  Yet  there  the  law 
appears  to  be  considered  as  perfectly  well  settled.  It  is 
asserted  in  the  English  elementary  treatises  of  the  best 
authority  as  unquestionable;  2  Bl.  Com.  145;  Comyn  on 
LandL  265,  474;  Woodfall,  145.  It  is  assumed  and  taken 
for  granted  in  most  of  the  cases  in  which  the  question 
arose  and  was  decided,  as  against  the  landlord ;  Doe  dem. 
Dagget  y.  Snowden,  2  W.  BI.  1224;  Gulliver  dem.  Tasker 
V.  Burr,  1  W.  Bl.  526;  Right  v.  Darby,  1  T.  R.  162; 
Sparrow  v.  Hawkesj  2  Esp.  504;  Kingsbury  v.  Collins,  4 
Bingh.  202;  Izon  v.  Gorton,  5  Bingh.  N.  C.  501.  In  Savage 
V.  Dupins,  3  Taunt.  410,  the  defendant  agreed  by  parol  to 
rent  a  house  as  tenant  from  year  to  year  for  the  residue  of 
a  term,  which  was  three  years  and  three  quarters.  He 
held  for  three  years  and  one  quarter,  and  then  removed. 
It  was  ruled,  that  though  perhaps  he  might  have  quitted 
without  notice  at  the  end  of  three  years,  yet  remaining 
longer,  implied  a  contract  to  pay  rent  for  the  residue  of  the 
term.  The  reason,  as  sufficiently  appears  in  the  report  of 
the  case,  why  he  might  have  left  at  the  end  of  three  years 
without  notice,  was  that  the  original  lease,  out  of  which 
the  tenancy  from  year  to  year  was  derived,  not  having 
another  integral  year  to  run,  ceased  to  furnish  materials 
for  the  longer  duration  of  the  tenancy  from  year  to  year. 
We  may  well  therefore  apply  to  this  case  the  maxim,  ex^ 
cejAio  probat  regulam.  In  Wilson  v.  Abbott,  3  B.  &  C.  88, 
the  question  which  arose  was,  whether  the  taking  was  for 
one  year  certain  or  from  year  to  year,  and  the  only  reason 
why  that  point  was  at  all  material  in  the  case,  was  that  the 
tenant  had  failed  to  give  notice.  A.  let  apartments  in  his 
dwelling  house  to  B.  at  a  rent  payable  half-yearly.  B. 
took  possession  at  Michaelmas,  1822,  and  at  Lady-day, 
1823,  paid  half  a  year's  rent  In  June  of  that  year,  B.  left 
the  apartments  without  giving  any  notice  to  quit,  but  at 
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Mkhaelaias,  1823,  which  wa9  the  expiratioa  of  the  first 
year  of  bis  teoancy,  he  paid  half  a  year's  rent  At  Lady- 
day,  1824,  the  landlord  demanded  another  half  year's  rent, 
which  the  tenant  refused  to  pay,  and  the  court  of  king's 
bench  held  that  the  tenant  was  not  liable,  distinctly  upon 
the  ground  that  in  the  case  of  lodgings,  which  are  not 
usually  let  for  so  long  a  period  even  as  a  year,  they  could 
not  infsr  from  the  facts  a  contract  from  year  to  yean  Ijt 
is  plain,  therefore,  that  unless  it  had  been  considered  a 
conceded  point,  that  if  B.  was  a  tenant  from  year  to  year, 
ho  was  bound  to  give  notice,  no  question  at  all  would  have 
arisen  in  the  case. 

This  doctrine  is  most  consonant  with  the  other  incidents 
which  have  been  attributed  to  tenancies  from  year  to  year« 
and  with  the  history  and  character  of  this  kind  of  interest* 
It  arose  from  the  old  tenancy  at  will.  The  inconveniences 
resulting  from  a  sudden  determination  of  the  will  by  either 
lessor  or  lessee,  induced  the  courts  to  convert  all  lettings 
for  an  indefinite  duration,  when  an  annual  rent  or  other  re^ 
turn  at  a  certain  period  was  agreed  on,  into  tenancies  from 
^  year  to  year,  and  to  require  a  reasonable  notice  by  either 
party  to  the  other  before  the  estate  could  be  determined* 
It  was  perhaps  judicial  legislation ;  and  though  its  date  be« 
as  is  suppoised,  13  Heu^  VUL,  it  is  now  as  much  and  asiose^ 
parably  a  part  of  the  common  law  as  any  doctrine,  let  it 
have  sprung  ever  so  near  its  yet  undiscovered  fountain 
head*  Thus,  some  degree  of  certainty  in  the  possession — 
not  only  the  matter  of  repose,  but  the  sure  incentive  to  the 
industry  and  enterprise  of  the  possessor,  and  the  consequent 
increase  of  the  public  wealth  and  strength-^-was  iniparted 
to  an  interest  which  was  before  vague  and  uncertain*  Ac^ 
cordingly  it  has  always  been  held  that  in  pleading  this 
estate,  it  may  he  ayerred  to  be  a  term  for  so  many  years 
as  the  lessee  has  occupied,  including  the  current  year,  and 
it  was  assured  to  continue  to  the  end  of  that  year,  and  still 
bnger  unless  either  party  before  the  expiration  of  the  cur-» 
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rent  year,  gave  notice  of  his  intention  to  determine  the 
estate;  4  Bacon's  Abr.  180  n.;  Legg  t.  Slrudimck^  2  Salk. 
AU\  Birch  V.  Wright,  I  T.  R.  380;  WMer  v.  Shearman^ 
6  Hill,  20;  8  S.  &  R.  468.  Still,  however,  it  is  in  legal 
phrase  a  tenancy  from  year  to  year,  qiuzmdiu  ambabus  par* 
tihus  phcuerii ;  and,  as  it  was  held  at  a  very  early  period, 
it  partakes  of  the  nature  of  the  old  tenancy  at  will  in  this 
very  important  particular,  that  it  is  of  the  essence  of  the 
estate  that  it  shall  be  at  the  will  of  both  the  lessor  and  the 
lessee;  so  that  if  parties  should  expressly  contract  for  an 
estate  to  be  held  at  the  will  of  one  of  them  only,  the  law 
will  not  recognise  such  an  interest,  but  at  once  annexes  to 
the  estate  created  by  the  contract,  that  mutuality,  which, 
like  the  power  of  alienation  in  an  estate  in  fee,  is  its  inse* 
parable  incident;  Keilw.  65,  pi.  6;  ib.  162,  pi.  4;  13  Hen. 
Vni.  16,  pi.  1.  This  principle  of  mutuality  ran  through  the 
whole  law  of  tenancies  at  will  in  a  very  remarkable  man- 
ner. Thus,  if  the  lessor  determined  his  will  in  the  middle 
of  a  quarter,  he  lost  the  whole  rent  of  that  quarter.  If  the 
lessee  in  like  manner  determined  the  estate  in  the  middle 
of  the  quarter,  he  was  liable  for  the  rent  of  the  whole  , 
quarter;  Layton  v.  FeUd,  3  Salk.  222,  pL  1 ;  S.  C,  1  Ld. 
Raym.  707.  If  the  lessor  determined  the  will,  the  lessee 
was  entitled  to  the  emblements,  with  free  entry,  egress  and 
regress,  to  cut  and  carry  them  away :  alUer^  if  it  was  de- 
termined by  the  act  of  the  lessee ;  Litt.  §  68 ;  Co.  Litt. 
55  b.;  StomfU  v.  Hicks^  Holt,  414.  The  landlord  could 
only  determine  the  estate  by  some  notorious  act  upon  the 
ground,  or  by  notice  to  the  tenant.  In  like  manner  it  was 
expressly  held,  that  the  tenant  could  not  determine  his  will 
secretly  without  notice  given  to  the  lessor;  2Bl.Com.  145; 
Co.  Litt.  55  b.;  1  Roll.  Abr.  861 ;  HigUy  v.  Bulkly,  1  Sid. 
339;  T.  Jones,  5.  It  is  unnecessary  to  pursue  these 
analogies  further. 

The  case  of  Hemphill  v.  Flynn,  2  Barr,  144,  does  not  in 
the  least  touch  this  principle  of  mutuality.    That  was  not 
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a  case  of  tenancy  from  year  to  year,  but  for  a  year  certain. 
The  tenant  held  over,  and  claimed  upon  payment  of  the 
rent  of  the  first  quarter  of  the  second  year,  that  he  had  a 
right  to  give  up  the  possession,  and  be  released.  It  was 
decided  that  the  landlord  might  either  elect  to  treat  him  as 
a  v^rong-doer  or  as  a  tenant  for  another  year,  upon  the 
terms  of  the  original  letting,  while  the  tenant  had  not  the 
same  right  of  election ;  in  other  words,  could  not  elect  to 
consider  himself  as  a  trespasser — could  not  take  advantage 
of  his^  own  wrong. 

It  is  supposed,  however,  that  there  is  a  custom  contraty 
to  this  in  Pennsylvania,  of  which  the  court  can  and  is  bound 
to  take  notice^  as  part  of  the  common  law  of  the  state. 
The  impression  of  the  bar,  when  it  has  become  the  ground 
of  a  well  settled  course  of  counsel  and  practice,  is  no  doubt 
entitled  to  the  most  profound  respect.  It  is  rarely,  if  ever 
wrong.  But  it  should  be  of  the  most  clear  and  unequivocal 
character,  to  establish  a  general  custom,  differing  from  the 
common  law.  Can  the  impression  referred  to  be  con- 
sidered of  this  character,  when  we  find  Judge  Duncan, 
than  whom  no  man  had  a  larger  practice  at  the  bar  nor 
longer  experience  in  the  interior  counties,  saying,  of  the 
provision  in  regard  to  notice : — ^^  It  prevents  a  surly  landlord 
from  dispossessing  his  tenant  at  an  unreasonable  time  of 
the  year,  and  a  perverse  and  crooked  tenant  from  quitting 
when  the  landlord  cannot  procure  another  tenant  ;'^  (Logan 
V.  Herron^  8  S.  dz;  R.  472 ;)  and  Judge  Kennedy,  who  was 
as  distinguished  for  his  accuracy  as  for  his  extensive 
learning,  and  who  would  not  have  failed  to  qualify  his 
language  if  he  had  entertained  a  doubt,  expressing  himself 
as  follows: — ^''My  idea  of  a  lease  from  year  to  year  is  this, 
that  it  is  binding  prospectively  on  the  parties  for  one  year 
only,  capable  however  of  being  extended  to  a  second,  third, 
fourth  or  fifth  year,  and  so  on,  unless  determined  by  the 
dissent  of  either  party,  which  may  be  done  at  the  close  of 
any  one  year  by  giving  three  months'  previous  notice  to 
that  effect.^'  Lesley  v&  Randolph^  4  Rawle,  127. 
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On  the  whole,  I  am  of  opinion  that  judgment  on  this 
case  stated,  should  be  entered  for  the  plaintiff,  but  as  the 
majority  of  the  court  entertain  a  different  opinion,  judg- 
ment must  be  entered  for  the  defendant. 


Commonwealth  v.  Duffield. 

[Mat,  1849.] 

A  resident  of  the  state  of  Maryland  by  his  will,  proved  there,  directed  his 
executors  to  set  apart  the  sum  of  $20^000,  the  interest  of  which  he  directed 
to  be  paid  annually  to  his  sister,  a  resident  of  Pennsylvania,  during  her 
life,  and  gave  to  her  a  power  of  appointment  over  910,000  of  that  sum,  by 
her  will  or  otherwise  at  her  death:  heldf  that  the  appointee  took  by  virtue 
of  the  will  of  the  first  testator  and  was  not  subject  to  the  charge  of  a  colla- 
teral inheritance  tax  under  the  laws  of  Pennsylvania. 

That  a  legacy  passing  by  will  under  a  general  power  of  appointment  is  equi- 
table assets  for  the  payment  of  debts  of  the  donee  of  the  power,  dubitalw. 

Error  to  the  Common  Pleas  of  Cumberland  county. 

The  Commonwealth  of  Pennsylvania  against  Henry 
Duffield  and  Sarah  his  wife,  which  said  Sarah  is  the 
executrix  of  Margaret  McDonald,  deceased. 

The  following  facts  were  agreed  upon  and  considered  in 
the  nature  of  a  special  verdict: 

Margaret  M'Donald,  of  Carlisle,  died  in  May,  1844, 
having  first  made  her  last  will  and  testament,  and  appointed 
Mrs.  Sarah  Duffield  the  executrix  of  the  same,  which  will 
was  duly  proved  before  the  register  of  Cumberland  county, 
on  the  1st  of  June,  1844,  and  letters  testamentary  issued 
in  due  form  on  the  same,  to  the  said  Sarah  Duffield,  one  of 
the  defendants  in  this  action.  At  the  death  of  the  said 
Margaret  McDonald,  she  left  real  estate  valued  at  $3,000 
— personal  estate  in  inventory  valued  at  $610  50 — a  note 
of  the  trustees  of  the  presbyterian  church  of  Carlisle,  of 
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$100,  not  ID  ifiTentoiy — and  sundrj  notes  of  faer  niece, 
Margaret  McDonald,  of  the  city  of  Baltimore,  amounting 
to  the  sum  of  $1,000.  That  the  foregoing  property,  whidi 
has  been  willed  to  collateral  heirs,  is  liable  to  a  collateral 
inheritance  tax,  there  is  no  dispute — and  a  greater  part  of 
it  has  already  been  paid  to  the  register  of  this  county,  and 
the  tax  will  be  paid  on  any  balance  of  said  estate  that  re- 
mains after  paying  debts  and .  expenses  of  administration 
without  controversy. 

By  the  5th  clause  of  the  will  of  said  Margaret  McDonald, 
she  gives  the  rest  and  residue  of  her  personal  property  to 
Mrs.  Duffield,  and  executes  the  power  conferred  by  her 
brother's  will  as  follows:  "And  whereas  my  brother,  the 
late  Alexander  McDonald,  by  his  lastwill  and  testament, 
admitted  to  probate  in  the  city  of  Baltimore,  and  bearing 
date  the  23d  July,  A.  t).  1836,  did  place  at  my  disposal 
the  sum  of  $10,000,  by  the  following  clause  therein,  to  wit: 
^  I  authorize  and  empower  my  said  sister  to  give,  bequeath 
and  dispose  of  $10,000,  (to  take  effect  at  her  decease,) 
either  by  her  last  will  and  testament,  or  by  any  declaration 
of  hers  in  writing,^  &c.  Now  it  is  my  will  and  desire,  and 
I  give  and  bequeath  the  same  to  my  niece,  Sarah  Duffield, 
and  I  do  hereby  direct  the  executors  of  my  late  brother  to 
pay  the  same  to  her." 

The  said  Alexander  McDonald  was  at  his  death  a  citizen 
of  Baltimore,  and  his  estate  was  there,  and  so  continued  at 
the  death  of  Margaret  McDonald.  His  will  was  proved  in 
Baltimore,  and  was  dated  as  aforesaid,  on  the  23d  of  July, 
1836.  The.  clause  in  said  will  referred  to  in  the  will  of 
Miss  McDonald,  is  as  follows:  ^^I  will  and  direct  that  my 
executors  and  trustees,  hereinafter  named,  set  apart  the 
sum  of  twenty  thousand  dollars  out  of  my  estate,  and  that 
they  pay  the  interest  and  income  thereof  annually,  or 
oftener,  to  my  sister  Margaret  M'Donald,  during  the  term 
of  her  natural  life,  for  her  comfortable  maintenance  and 
support;  and  I  authorize  and  empower  my  said  sister  to 
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give,  bequeath  and  dispose  of  one  half  of  the  said  principal 
sum  itself,  to  wit,  ten  thousand  dollars,  (to  take  effect  at 
her  decease,)  either  by  her  last  will  and  testament,  or  by 
any  declaration  of  hers  in  writing,  to  be  signed  in  the 
presence  of,  and  attested  by  two  credible  witnesses ;  and 
after  the  decease  of  my  said  sister,  the  other  half  of  said 
principal  sum  to  revert  to  my  general  estate;  or  if  no  dis- 
position of  the  said  sum  of  ten  thousand  dollars  shall  have 
been  so  as  aforesaid  made  by  her,  then  the  whole  shall  so 
revert/' 

Since  the  death  of  Miss  McDonald,  the  executors  of  Alex- 
ander M*Donald,  in  Baltimore,  have  paid  the  $10,000 
aforesaid  to  Mrs.  Duffield. 

The  question  fof  the  court  is,  whether  this  $10,000, 
under  the  facts  and  circumstances  is  chargeable  with  a 
collateral  inheritance  tax? 

Watts,  President,  delivered  the  following  opinion,  which 
was  the  subject  of  the  error  assigned. 

**  Alexander  McDonald,  a  resident  of  the  state  of  Mary- 
land, by  his  will,  directed  his  executors  to  set  apart  the  sum  of 
twenty  thousand  dollars  of  his  estate,  of  which  they  should 
pay  the  interest  annually  to  his  sister  Margaret  McDonald, 
resident  in  Pennsylvania,  during  her  life  for  her  mainte- 
nance and  support,  and  by  his  said  will  authorized  his  said 
sister  to  dispose  of  one  half  of  that  sum,  (ten  thousand 
dollars,)  to  take  effect  at  her  decease,  either  by  her  will  or 
any  other  declaration  in  writing.  Margaret  M'Donald 
subsequently  died,  having  first  made  her  will,  by  which, 
after  reciting  the  will  of  her  brother,  Alexander  McDonald, 
she  provides — *  Now  it  is  my  will  and  desire,  and  I  give 
and  bequeath  the  same  to  my  niece  Sarah  Duflield,  and  I 
do  hereby  direct  the  executors  of  my  late  brother  to  pay 
the  same  to  her.' 

"  The  executors  of  Alexander  M'Donald,  resident  in  Mary- 
land, did  pay  the  said  ten  thousand  dollars  to  Sarah  Duffield. 

^  Is  this  sum  of  ten  thousand  dollars  chargeable  with  a 
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collateral  inheritance  tax,  under  the  laws  of  PenDsylvania? 
May  it  be  recovered  in  this  action? 

"  Whether  an  action  will  lie  to  recover  a  collateral  inhe- 
ritance tax,  payable  to  the  commonwealth,  under  any  cir-^ 
cumstances,  is  a  question  which  is  neither  raised  by  the 
case  nor  argued  by  the  counsel.  I  will  assume,  therefore^ 
that  the  object  is  to  settle  the  question  of  right  without  re- 
gard to  form. 

^^  It  is  clearly  settled  upon  authority  not  to  be  questioned, 
that  a  general  pow6r  of  disposition,  not  restrained  as  to  the 
objects  or  the  mode,  is,  in  effect,  property.  Sugd.  on  Pow. 
386;  Powell  on  Pow.  368 ;  2  Ves.  Sen.  9;  12  Ves.  Jr.  192. 
It  is  therefore  argued,  that  the  execution  of  the  power  in 
this  case,  by  Margaret  McDonald,  made  the  bequest  of 
$10,000  absolutely  her  own:  that  her  domicil  being  in 
Pennsylvania,  drew  the  possession  of  it  to  her,  and  that  it 
is  therefore  subject  to  the  collateral  inheritance  tax. 

^^In  the  Com.  v.  Smithy  5  Barr,  142,  a  construction  is 
given  to  our  statute  which  subjects  the  estates  of  certain 
persons  to  a  collateral  inheritance  tax,  the  leading  feature 
of  which  is  that  it  is  not  the  person,  but  ^Uhe  estate  within 
this  commonwealth  on  which  the  -tax  is  levied  :*'  and  his 
honour  who  delivers  the  opinion  of  the  court,  adds,  "the 
domicil  has  nothing  to  do  with  the  question.''  Unless  the 
fund  sought  to  be  taxed  was  legally  in  Pennsylvania,  by 
reason  of  the  domicil  of  Margaret  M'Donald,  who  had  the 
jus  disponendi  of  it,  it  cannot  be  considered  as  ever  having 
been  within  the  state,  or  subject  to  our  laws.  Alexander 
M'Donald's  executors  in  Maryland  were  directed  to  fund 
it,  and  to  pay  the  interest  to  his  sister  during  her  life,  and 
to  pay  the  principal  to  her  appointee  at  her  death;  the  will 
of  Margaret  McDonald  directs  her  brother's  executors  to 
pay  it  to  Mrs.  Duffield,  and  the  special  verdict  finds  that 
they  did  pay  it  to  her. 

"  All  our  acts  of  assembly  provide  for  the  mode  of  collect- 
ing this  tax,  by  charging  the  executors  with  it.    By  the 
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original  act  of  the  7th  of  April,  1826,  "no  executor  or  ad- 
ministrator shall  be  discharged  until  the  tax  is  paid.*'  By 
the  act  of  24th  February,  1834,  an  executor  paying  a 
legacy,  shall  retain  2|  per  cent.  If  the  bequest  be  specific, 
he  shall  not  deliver  it  until  the  legatee  pays  to  him  2^  per 
cent,  on  its  appraised  value.  And  by  the  act  of  22d  March, 
1841,  power  is  given  to  the  register  to  issue  a  citation  to 
the  executor  to  compel  him  to  pay  the  tax,  which,  if  he 
neglect  or  refuse,  the  court  are  directed  to  enforce;  so 
that  all  our  laws  look  to  the  executor  or  administrator  as 
the  person  liable  to  pay,  and  not  to  the  legatee,  against 
whom  no  action  would  lie,  nor  docs  the  law  give  any 
remedy  against  him  whatever.  It  is  an  unanswerable 
argument,  that  there  is  no  remedy  against  a  legatee,  and 
therefore  no  right.  If  the  executrix,  therefore,  of  Margaret 
McDonald,  was  alone  responsible  for  this  tax,  she  could 
only  be  liable  on  the  ground  of  her  having  the  means  of 
payment;  this  she  could  only  have  by  means  of  her  having 
a  right  to  recover  the  legacy  itself,  for  the  benefit  of  the 
legatee  who  was  the  appointee,  or  creditors,  as  the  case 
might  be.  Now,  was  this  legacy  under  the  will  of  Alex- 
ander McDonald,  recoverable  by  the  executrix  of  Margaret 
McDonald  as  executrix;  for  it  cannot  alter  the  case,  that 
the  executrix  and  appointee  happened  to  be  the  same  person  ? 
The  fund  was  in  Maryland,  in  the  hands  of  Alexander 
McDonald's  executor,  and  whosoever  would  recover  it, 
must  recover  it  there,  under  the  laws  of  Maryland.  It  re- 
quired no  aid  of  the  laws  of  Pennsylvania  or  of  her  courts, 
to  enable  a  personal  representative  of  Margaret  M'Donald 
to  recover  the  money,  nor  was  the  fund  ever  under  the 
protection  of  Pennsylvania  law.  But  we  are  of  opinion 
that  Mrs.  Duffield,  the  appointee,  was  a  legatee  directly 
under  the  will  of  Alexander  McDonald,  and  that  the  legacy 
of  $10,000  was  rightly  paid  directly  to  her,  as  appointee,  by 
the  executors  of  Alexander  McDonald,  and  this  proposition 
is  clearly  settled  by  our  own  court,  in  the  case  of  Hess  v. 

2P 
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Hess^  5  Watts,  187,  where  the  court  decided  that  the  right 
of  action  to  recover  a  legacy  under  like  circumstances  is  in 
the  appointee  directly  against  the  executors  of  the  first 
testator.  We  are  for  these  reasons  of  opinion,  that  the 
plaintiff  is  not  entitled  to  recover,  and  that  judgment  be 
entered  for  the  defendant.'* 

The  cause  was  argued  in  the  supreme  court  by  W.  H. 
Miller  and  Samuel  Hepburn^  for  plaintiff  in  error;  and  by 
Wm.  M.  Biddle^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
Gibson,  C.  J. — ^The  enjoyment  of  this  legacy  by  the  first 
taker  of  it,  was  expressly  limited  to  her  life  time;  and  she 
consequently  took  a  particular  interest  in  it,  joined  to  a 
power  of  appointment  at  her  death.  Had  the  testator  been 
an  inhabitant  of  Pennsylvania,  it  would  have  been  taxable 
as  her  property  in  her  life  time,  and  payment  of  the  tax 
would  not  have  been  deferred  till  her  death.  He  was,  how- 
ever, an  inhabitant  of  Maryland,  and  the  statute  imposes  no 
tax  on  a  foreign  legacy  brought  here  when  received.  But 
money  appointed  by  will  under  a  general  power  to  appoint' 
for  any  purpose,  is  held  by  English  chancellors  to  be  equi- 
table assets  for  payment  of  the  debts  of  the  donee  of  the 
power;  whence  an  impression  that  it  is  part  of  the  donee's 
effects,  and  in  this  instance,  taxable  as  such.  Truly 
speaking,  it  is  not.  It  is  certainly  not  legal  assets,  as  it 
would,  had  it  been  the  donee^s  property ;  for  it  docs  not  go 
into  the  hands  of  the  executor  in  a  course  of  administration. 
It  is  confessedly  not  a  part  of  the  donee's  estate  for  the 
satisfaction  of  his  creditors  while  he  is  living,  and  it  cannot 
be  more  so  when  he  is  dead ;  for  a  title  which  did  not  vest 
in  him  when  he  had  capacity  to  take,  could  not  vest  in  him 
when  he  had  lost  all  capacity  whatever.  Yet  a  chancellor 
intercepts  the  fund  on  its  way  to  the  appointee,  and  applies 
it  to  the  debts  of  the  donee  of  the  power,  not  as  what  is 
actually  a  part  of  his  effects,  but  as  what,  according  to  his 
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code  of  morality,  ought  to  have  been  so  for  the  benefit  of 
his  creditors.  As  was  said,  in  Harrington  v.  Hale^  1  Cox, 
132,  he  stops  the  legacy  in  transitu  when  a  step  has  been 
taken  to  appoint  it  to  the  use  of  any  one  else;  and  this,  a 
liberty  taken  with  the  direction  given  to  the  testator^s 
bounty  pursuant  to  his  authority,  and  with  what  is  essen- 
tially his  act  performed  by  the  agency  of  another,  is 
strangely  put  upon  the  moral  obligation  which  binds  the 
agent  to  pay  his  debts;  the  assumed  violation  of  which,  in 
not  paying  them  with  the  money  of  another — ^in  not  robbing 
Peter  to  pay  Paul — is  held  to  give  his  creditors  a  specific 
equity  against  a  volunteer  under  his  appointment.  '*It 
may  be  a  hard  case,''  said  Lord  Hardwickb,  in  Townsend 
V.  Windham^  2  Ves.  8,  ^  but  I  must  not  make  a  precedent 
that  men  may  make  a  provision  in  prejudice  of  their  cre- 
ditors/' Of  what  prejudice  or  wrong  would  his  Creditors 
have  reason  to  complain  ?  There  is  such  barefaced  injus- 
tice in  applying  the  bounty  of  a  man  to  the  benefit  of  those 
for  whom  it  was  not  intended,  that  the  mind  revolts  at  it. 
The  appointee  claims  by  the  instrument  which  created  the 
power,  (Sugd.  on  Pow.  25,)  and  consequently  not  under, 
but  paramount  to  the  donee  who  executed  it ;  and  it  seems 
impossible  to  conceive  that  the  donee's  creditors  who  stand 
in  his  place,  can  have  an  equity  independent  of  him.  A 
man  who  is  appointed  to  manage  the  conduit  pipe  of 
another's  munificence,  is  authorized  by  a  general  power  of 
disposal  to  turn  it  at  will  to  any  quarter  within  the  scope 
of  his  discretion;  and  in  reason  and  justice  his  creditors 
have  no  right  to  control,  because  the  management  of  it  was 
not  to  them,  nor  even  to  him  for  their  benefit.  It  is  the 
bounty  of  the  donor  to  whom  they  are  strangers,  and  not 
the  property  of  his  instrument  that  is  to  be  dispensed.  A 
power  .instead  of  the  ownership  is  usually  given  for  the 
very  purpose  of  enabling  him  to  pass  them  by;  and  to  give 
them  what  was  intended  for  objects  that  were  more  in  the 
donor's  view,  would  be  a  fraud  on  him.    He  might  exclude 
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them  by  an  express  restriction,  and  he  does  so  in  effect 
when  he  gives  a  legacy  not  to  them  nor  their  debtor,  but  to 
persons  to  be  designated  by  him.  In  Holmes  v.  Coghilij  7 
Ves.  506,  Sh*  WilHam  Grant  said  "there  is  no  reason  why 
the  monoy  he  (the  donee)  had  a  right  to  raise,  should  not 
be  considered  his  property  as  much  as  a  debt  he  had  power 
to  recover •''  The  learned  and  excellent  master  of  the  rolls 
had  forgotten,  for  the  moment,  the  broad  line  of  distinction 
between  power  and  property.  The  creditors  of  a  deceased 
husband  are  not  entitled  to  the  benefit  of  his  surviving 
wife's  choses  in  action,  though  he  might  have  reco  vered  it, 
and  if  it  accrued  during  the  coverture,  by  an  action  in  his 
own  name;  and  assignees  in  bankruptcy  are  authorized  to 
execute  a  power  in  the  bankrupt  for  the  benefit  of  creditors 
only  by  the  3  G.  IV.  c.  3 1 ,  §  53,  subsequently  made  perpetual. 
There  is  much  more  reason  in  what  Lord  Eldon  said,  in 
Holmes  v.  Coghill^  12  Ves.  212,  when  it  came  before  him 
on  appeal.  "It  is  much  to  be  regretted  that  the  right  of 
creditors  to  receive  satisfaction  out  of  the  estate  of  their 
debtor,  should  depend  upon  either  artificial  modes  of  con- 
Teyancing  or  artificial  rules  of  law  clashing  with  each  other, 
and  not  to  be  reconciled  to  clear  principles  of  law  or  equity. 
I  confess  I  am  not  able  to  reconcile  what  a  court  of  equity 
has  been  in  the  constant  habit  of  doing  and  what  it  has  re- 
fused to  do."  Again, — "A  court  of  equity,  certainly  in 
favour  of  creditors,  takes  upon  itself  to  disregard  altogether 
the  quality  of  the  deed ;  to  alter  wholly  the  rights  of  the 
parties  under  it.  Sir  John  Cogbill,  though  bound  to  pay 
his  creditors,  would  not  be  called  by  law  to  pay  them  out 
of  an  estate  whiqh  is  the  property  of  another  person.  Yet 
equity  does  so  strong  an  act  as  to  pay  them  out  of  the 
estate  which  was  vested  not  in  him,  but  in  his  son." 
Whether  for  good  or  for  evil,  it  is  certainly  a  strong  act. 
Yet  on  the  foot  of  their  shallow  equity,  bred  by  the  com- 
mercial temper  of  the  bankrupt  law,  and  founded  on  too 
many  precedents  to  be  shaken,  an  English  chancellor  puts 
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his  hand  into  the  fund  and  serves  it  out  to  them  till  all  are 
satisfied,  or  till  nothing  remains.  Whether  this  court  will 
feel  itself  bound  to  do  so  remains  to  be  determined. 

I  have  been  thus  particular  in  examining  the  foundation 
of  this  doctrine  of  equitable  assets,  because  the  analogy  to 
be  drawn  from  it  is  the  only  foot  which  the  commonwealth 
has  to  stand  on ;  but  its  palpable  injustice,  in  any  event, 
must  forbid  the  extension  of  it  to  ca^es  merely  analogous* 
But  what  is  the  supposed  equity  of  the  state  as  a  tax  pro- 
prietor? It  may  be  said  to  be  as  much  a  moral  duty  to  pay 
taxes  as  debts.  Why  so  it  is.  But  it  is  not  either  a  legal 
or  moral  duty  of  the  legatee,  who  transmits  the  remainder, 
to  pay  the  tax  on  it.  That  is  to  be  done,  if  at  all,  by  the 
collateral  recipient  of  it;  and  the  analogy  from  a  case 
between  debtor  and  creditor  consequently  fails.  Being 
pretermitted  in  the  execution  of  the  power,  the  state  has 
not  a  legal  title;  and  there  can  be  no  equitable  title  to  a  tax 
which  is  a  creature  of  positive  enactment.  Her  claim  as  a 
legal  creditor  would  be  a  petiiio  principii ;  for  she  would  be 
without  pretence  to  call  for  a  tax  which  could  not  be  as- 
sessed on  the  legacy  as  the  property  of  the  donee  of  the 
power  in  his  life  time,  or  at  his  death — not  in  her  life  time, 
because  she  received  the  legacy  in  Maryland ;  and  not  at 
her  death,  because  it  was  transmitted,  not  by  her  appoint- 
ment, but  by  the  testator's  will,  of  which  her  appointment 
became  a  part.  She  was  free  from  obligation  to  execute, 
the  power  for  the  benefit  of  the  state,  which  was  not  her 
creditor  when  she  was  alive,  and  could  not  become  so  when 
she  was  dead.  To  sustain  the  action,  therefore,  against 
the  defendants  as  representatives  of  her  person  or  estate, 
is  impossible. 

But  Mrs.  Dufi[ield  is  not  only  a  personal  representative 
of  the  donee,  but  her  appointee;  and  it  is  necessary  to  de- 
termine whether  the  state  has  a  claim  on  her  as  a  legatee. 
She  got  her  legacy  by  an  appointment  under  the  will  of  a 
citizen  of  Maryland;  and  she  stands  before  us  as  if  she 
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were  named  in  it.  The  act  of  1 826,  on  which  the  claim  is 
founded,  provides  that  ^  all  estates  passing  from  any  person 
who  may  be  seized  or  possessed  thereof,  being  within  this 
oommonwealth,''  shall  be  subject  to  a  collateral  inheritance 
tax;  and  the  matter  is  to  fix  the  point  of  time  to  which  the 
material  clause  relates.  In  Commonweatlh  v.  Smith,  5  Barr, 
142,  the  assets  were  here  at  the  time  of  the  death,  and  that 
18  undoubtedly  the  perkxl  which  the  legislature  had  in  view; 
for  though  it  be  certain  that  an  estate  created  under  a 
power  takes  effect  as  if  created  by  the  deed  or  will  which 
raised  the  power,  it  does  so  only  from  the  execution  of  the 
power;  yet  the  distinction  is  not  so  obvious  as  to  have  sug- 
gested to  the  legislature  the  occurrence  of  such  a  case  as 
the  present.  In  this  instance  the  assets  were  in  Maryland 
at  the  testator's  death ;  the  legacy  was  enjoyed  here  by 
the  first  taker;  and  no  more  is  required  by  the  second  than 
that  she  should  be  at  liberty  to  enjoy  the  residue  of  it  with- 
out disturbance  as  her  predecessor.  In  point  of  fact,  the 
corpus  was  not  here  at  all.  The  testator  directed  it  to  be 
set  apart  in  Maryland  for  the  use  of  his  sister  in  Pennsyl- 
vania during  her  life,  and  for  her  appointee  at  her  death. 
Personal  property  has  no  locality  as  to  the  succession, 
though  the  rights  of  creditors  who  owe  no  allegiance  to  the 
country  of  the  domicil,  are  determinable  by  the  lex  lod  rei 
ntse;  but,  in  this  case,  the  actual  as  well  as  the  domiciliary 
ttVti5  was  in  Maryland  where  the  ownership  vested  in  the 
appointee.  We  have  then  the  ordinary  case  of  a  legacy 
given  and  received  in  a  foreign  state ;  and  it  is  not  taxable 
here. 

Judgment  afiirmed.* 

*  Where  a  testator  deyised  his  estate  in  trust  for  bis  daughter,  for  life,  and 
after  her  decease,  in  trust  for  such  persons  as  she  should  by  will  appoint ;  and 
the  daughter  by  her  will  derised  all  her  estate  to  which  she  was  entitled, 
under  the  will  of  her  father,  in  trust  for  her  brothers  and  sisters,  or  their 
children,  lineal  descendants  of  the  original  testator;  it  was  held,  that  though 
such  brothers  and  sisters,  and  their  children,  were  collatemi  heirs  of  the 
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Robarts'  Appeal. 

[JanuaetSO}  1851.] 

A  guardian  cannot  raise  an  aeoount  merely  to  get  oommistions  on  a  fund 
which  does  not  pass  through  his  hands;  and  is  not  entitled  to  an  allowance 
for  expenses  incurred  in  pursuance  of  such  unfounded  claim  to  commissions. 

Appeal  from  the  Orphans*  Court  of  Philadelphia. 

Robert  Bell,  on  the  15th  of  March,  1838,  gave  a  bond  to 
William  Stephens,  as  guardian  of  the  estates  of  Hannah 
Bell  and  William  Bell,  minors,  to  secure  the  sum  of  $8000, 
payable  *^  on  the  arrival  at  full  age  of  the  said  Hannah  Bell 
and  William  Bell,"  with  interest  half-yearly.  William 
Stephens  was  discharged  as  guardian,  and  the  Girard  Life 
Insurance,  Annuity  and  Trust  company  were  appointed  in 
his  place,  to  whom  he  assigned  the  bond.  Hannah  Bell 
intermarried  with  Thomas  B.  Russum,  and  by  marriage 
articles,  the  company  was  made  trustee  of  her  estate. 
The  company  entered  up  judgment  on  the  bond.  About 
three  months  prior  to  the  maturity  of  the  bond,  Mr.  and 
Mrs.  Russum  wishing  to  procure  a  loan  on  the  security  of 
her  separate  estate,  it  was  agreed  that  W.  S.  Robarts,  the 
appellant,  should  be  appointed  her  trustee  in  place  of  the 
company,  and  also  guardian  of  William  Bell,  which  was 
accordingly  done.  On  the  13th  of  August,  1843,  William 
Bell  having  attained  his  full  age,  the  bond  became  due, 
and  by  direction  of  W.  Bell  and  Mr.  Robarts,  the  company 
handed  over  the  bond  and  papers  to  counsel  for  collection, 

daughter,  they  took  under  the  will  of  the  father,  by  virtue  of  the  power  of 
appointment;  and  that  the  estate  was  not  liable  to  the  collateral  inheritance 
tax.  Com.  y.  WilUama,  1  Harris,  29.  Where  a  testatrix,  reciting  that  A.  was 
indebted  to  her  on  bond,  declared  that  in  case  he  made  no  demand  against 
her  estate  for  boarding  or  services  rendered  her,  she  bequeath  him  the  debt 
due  by  him,  and  directed  her  executors  to  cancel  the  bond:  this  legacy  is 
subject  to  the  tax  on  collateral  inheritances.  7\faon^$  Jppealj  10  Barr,  220. 
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and  the  judgment  was  marked  of  record  to  the  use  of  Wil- 
liam Bell  and  W.  S.  Robarts,  trustee  of  Hannah  Russum^ 
^'  to  be  held  in  equal  moieties  by  the  said  William  Bell  and 
Walter  S.  Robarts,  trustee/'  The  defendant  paid  over  the 
amount  of  the  bond  to  the  counsel,  and  Mr.  Robarts  having 
interposed  a  claim  for  commissions,  it  was  agreed  that  the 
counsel  should  retain  a  sufficient  amount  in  his  hands  for 
the  payment  of  the  commissions  claimed,  if  the  orphans^ 
court  should  determine  that  the  guardian  was  entitled  to 
them.  The  guardian  filed  an  account,  to  which  exceptions 
were  filed;  and  an  auditor  was  appointed,  at  the  instance  of 
William  Bell's  counsel,  who  reported  an  account,  to  which 
exceptions  were  filed,  excepting  to  the  allowance  of  the 
accountant's  commissions,  the  fees  paid  by  him  to  counsel, 
and  the  costs  of  the  audit.  The  orphans'  court  sustained 
the  exceptions,  which  was  here  assigned  for  error. 

Randall^  argued  for  the  appellant. 
T.  S.  Smithj  for  the  appellee. 

Per  Curiam. — ^The  appellant  could  not  legitimately  raise 
an  account  merely  to  get  commissions  on  a  fund  which  had 
not  passed  through  his  hands.  That  his  ward  had  agreed 
that  he  should  have  so  much  as  an  inducement  to  accept 
the  guardianship  cannot  strengthen  his  claim,  in  point  of 
legal  obligation,  whatever  it  might  do  in  point  of  honour. 
The  expenses  claimed  were  incurred  in  pursuit  of  the  ap- 
pellant's private  and  unfounded  demand;  and  though  it  is 
proper  that  they  be  paid,  it  is  not  proper  they  be  paid  out 
of  any  pocket  but  his  own.  He  was  entitled  to  something 
for  his  responsibility,  and  he  has  had  an  allowance  for  it^ 
which  we  are  not  disposed  to  increase. 

Decree  affirmed. 
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Ashton  V.  Clapier. 

[J  AMU  ART  20,  1851.] 

In  replevin  for  rent,  set-off  is  not  allowable,  except  under  the  act  of  assembly, 
^hich  applies  only  to  cases  under  one  hundred  dollars. 

Error  to  the  District  Court  of  Philadelphia, 
Action  on  the  case  for  an  excessive  distress.  The  amount 
of  rent  distrained  for  was  $195,  being  a  balance  of  one 
yearns  rent,  due  April  1st,  1841.  The  tenant  offered  to  set 
off  a  claim  of  $220,  against  the  rent  due;  Mrs«  Clapier, 
however,  refused  to  allow  it  out  of  the  current  year's  rent. 
On  the  trial  before  Stroud,  J.,  the  defendant's  counsel  re* 
quested  the  court  to  charge  the  jury  that  the  plaintiff  was 
not  entitled  to  extinguish  the  claim  for  rent  due  by  a  set- 
off, unless  it  was  proved  that  the  defendant  agreed  to  it* 
The  court  said, — ^^  this  is  the  law ;  mutual  accounts  are 
not  payments,  and  unless  the  defendant  agreed  to  allow 
this  bill,  it  was  not  an  extinguishment  of  the  rent:  there* 
fore,  if  the  defendant  refused  to  allow  this  bill,  the  distress 
was  legal.''    This  charge  was  here  assigned  for  error. 

F.  E.  Brewster^  for  plaintiff  in  error. 
Emlen^  contra. 

Rogers,  J. — In  replevin  for  rent,  set-off  is  not  allowable, 
except  under  the  act  of  assembly,  which  applies  only  to 
cases  under  one  hundred  dollars.  The  act  leaves  the  law 
of  set-off,  above  that  amount,  as  before.  The  only  ques- 
tion, then,  is,  is  the  mutual  account,  under  the  circum- 
stances of  this  case,  a  payment  or  satisfaction  of  the  rent  ? 
And  this,  as  the  court  truly  say,  has  been  repeatedly  de- 
cided iu  the  negative.  The  acknowledgment,  that  the  set- 
off was  just,  is  nothing,  unless  she  expressly  agreed  to 
allow  the  set-off,  and  this,  it  is  conceded,  she  refused  to  do. 

Judgment  affirmed. 
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Lennig  v.  Tobey, 

[jAinJA&T97,  1851.] 

Notice  of  protest  for  non-pajment  of  a  promissory  note,  penonalfy  delivered, 
00  the  proper  day,  is  not  yitiated  by  being  post-dated;  the  mistake  being 
one  which  could  not  hare  misled  the  endorser. 

Erboe  to  the  District  Court  of  Philadelphia. 

The  facts  of  the  case  fully  appear  iu  the  opinion  of  the 
court  below,  which  was  delivered  on  the  23d  of  September, 
1848,  by 

Stroud,  J. — ^This  was  an  action  of  assumpsit  on  a  pro- 
missory note  for  $727,08,  dated  January  22,  1846,  made 
by  Thomas  Mercer,  Son  &  Co.,  payable  four  months  after 
date,  to  the  order  of  the  defendants,  by  whom  it  was  en- 
dorsed, and  delivered  to  the  plaintiff.  The  parties  Resided 
in  this  city,  and  the  note  was  made  here.  One  of  the  pleas 
was,  that  the  defendants  had  not  due  notice  of  the  non- 
payment of  the  note. 

On  the  trial,  the  plaintiff  having  read  the  promissory 
note,  called  Francis  J.  Troubat,  Esq.,  notary  public,  who 
testified  as  follows:  ''On  the  25th  of  May,  1846,  at  the 
request  of  the  Mechanics'  Bank,  I  presented  this  note  to 
the  makers,  at  their  counting  house  on  the  wharf,  and  de- 
manded payment.  They  declined  payment,  saying  it  was 
an  affair  of  the  endorsers.  I  went  immediately  to  the 
counting  house  of  the  endorsers,  the  defendants,  on  the 
wharf,  about  a  square  off.  I  had  the  notice  of  protest  in 
my  pocket.  I  handed  it  to  one  of  the  defendants.  This 
is  the  notice.    This  notice  was  then  read  as  follows: 

^Philadelphia,  May  26,  1846. 
.    "  Payment  of  Thomas  Mercer,  Son  &  Co.'s  pote,  in 
favour  of  yourselves,  and  by  you  endorsed,  for  $727,08, 
and  delivered  to  me  for  protest,  by  the  Mechanic's  Bank 
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of  the  city  and  county  of  Philadelphia,  the  holders,  being 
this  day  due,  demanded  and  refused,  it  has  been  by  roe 
duly  protested  accordingly,  and  you  will  be  looked  to  for 
payment,  of  which  you  hereby  have  notice.'* 

The  notice  was  addressed  to  the  defendants.  The  wit- 
ness continued:  ^^I  made  a  mistake  in  the  date  of  this 
notice.  It  should  have  been  dated  the  25th  of  May,  in- 
stead of  the  26th.'' 

The  counsel  of  the  defendants  contended,  that  this  evi- 
dence was  insufficient  to  charge  the  defendants  as  endorsers 
of  the  note,  and  cited  Eiting  v.  Schuylkiil  Bank^  2  Barr,  355. 
The  judge,  reserving  the  point,  told  the  jury  the  evidence, 
if  believed,  was  sufficient.  The  verdict  was  for  the  plaintiff. 
The  only  question  is,  was  this  direction  right? 

Mistakes,  not  only  of  time  but  of  other  circumstances, 
in  notices  to  parties,  are  of  frequent  occurrence,  and  have 
again  and  again  been  the  subjects  of  judicial  determination. 
And  the  test  which  has  been  generally  applied  has  been 
whether  or  not  the  mistake  has  misled.  In  some  instances 
the  court  has  decided  directly,  and  in  others,  referred  the 
question  to  the  jury. 

In  Eldon  v.  Haig^  I  Chitty's  Reports,  11,  notice  of  exe- 
cuting a  writ  of  inquiry,  ^  on  Wednesday,  the  11th  of  June, 
instant,"  when  Wednesday  fell  on  the  10th  of  June,  on 
which  day  the  writ  of  inquiry  was  executed,  was  held  suf- 
ficient, and  the  court  refused  to  set  aside  the  execution  of 
the  writ  of  inquiry,  the  defendant  not  swearing  that  he  was 
misled  thereby.  A  similar  decision  had  been  previously 
made  in  Batten  v.  Harrismj  3  Bos.  &  Pul.  1 . 

Again,  on  the  very  subject  of  notice  to  endorsers  of  the 
non-payment  of  notes  by  the  makers,  the  same  principle 
has  been  applied  through  the  instrumentality  of  the  jury. 
Thus,  in  Smith  v.  Whiiingj  12  Mass.  R.  8,  where,  in  the 
notice  the  name  of  the  maker  of  the  note  was  erroneously 
given,  and  the  note  was  stated  to  have  become  due  before 
the  days  of  grace  had  expired,  it  was  left  to  the  jury  to 


484  SUPREME  COURT 

[  Lennig  v*  Tobey.  ] 

say.  whether  the  endorser  had  thereby  been  misled.  The 
jury  found  that  he  bad  not,  and  the  court  in  banc  sane* 
tioned  the  ruling  on  the  trial.  Reedy  v.  Seixas^  2  Johns. 
Cas.  337,  furnishes  a  similar  example.  And  in  Ontario 
Bank  V.  Petrie,  3  Wend.  456,  it  was  held,  that  where  in  a 
notice  of  non-payment  dated  on  the  day  that  a  draft  fell 
due,  it  was  stated  that  the  draft  had  been  protested  on  the 
evening  before  for  non-payment,  and  that  the  holders  would 
look  to  the  endorsers  for  payment,  it  was  proper  to  sub- 
mit the  question  to  the  jury,  whether  or  not  the  endorsers 
had  been  misled.  But  the  authority  of  this  case  has  been 
since  overthrown  by  a  decision  of  the  same  court,  in  Ran* 
som  V.  Mack^  2  Hill,  588.  There  a  note  became  due  on 
the  3d  of  July,  and  payment  of  the  maker  was  then  de- 
manded, but  the  notice  stated  that  it  had  been  demanded 
on  the  4th,  and  then  refused.  The  circuit  judge,  relying 
on  Ontario  Bank  v.  Petrie^  submitted  to  the  jury  the  ques- 
tion whether  the  endorser  had  or  had  not  been  misled  by 
the  notice.  The  supreme  court  reversed  the  judgment  in 
consequence  of  this  ruling,  on  the  ground  that  the  facts 
having  been  ascertained,  it  was  the  duty  of  the  court  to 
declare  the  law,  and  that,  in  judgment  of  law,  no  notice 
had  been  given  to  the  endorser. 

The  principle  of  Ransom  v.  Mack,  hns  been  acted  upon 
by  the  supreme  court  of  this  state,  in  Elting  v.  The  Sehuyl-^ 
kill  Bank^  2  Barr,  355.  The  mistake  in  the  notice  in  this 
case  was  in  dating  it  one  day  too  early— on  the  second 
day  of  grace — and  informing  the  endorser  that  payment 
had  been  demanded  on  that  day.  In  point  of  fact,  the 
demand  had  been  at  the  proper  time,  and  was  so  stated  in 
the  protest,  which  was  given  in  evidence  without  objection. 
Here,  the  court  below  acted  in  accordance  with  Smith  v. 
Whitings  Reedy  v.  Seisas  and  Ontario  Bank  v.  Petric^  al- 
ready particularly  noticed,  and  submitted  the  question  of 
mistake  to  the  jury.    The  judgment  was  reversed. 

The  reversal  was  put  on  two  grounds.     1.  That  as  the 
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protest  was  the  act  of  a  foreigD  notary,  ^'  it  was  evidence 
of  the  fact  of  protest,  but  of  nothing  else,"  There  was, 
therefore,  no  evidence  whatever  of  demand,  and  refusal  to 
pay,  and  so  the  jury  ought  to  have  been  directed.  This 
glaring  defect  in  the  evidence  of  the  plaintifl^  owing  most 
probably  to  the  absence  of  the  retained  counsel  of  the  de* 
fendant,  and  the  introduction  of  other  counsel  on  the  spur 
of  the  moment,  was  overlooked  at  the  trial. 

2.  The  other  ground — the  submission  to  the  jury  to  de- 
termine as  to  the  supposed  conflict  of  evidence,  or,  as  it 
was  viewed  in  the  supremo  court,  the  effect  of  the  mistake 
of  day  in  the  written  notice  of  non-payment,  was  fully  con- 
sidered in  that  court,  and  the  cogent  reasoning  of  the  chief 
justice  by  whom  the  opinion  was  delivered,  led  to  a  result 
equally  fatal  to  the  judgment  below. 

On  the  argument  on  the  rule  for  a  new  trial  in  the  pre- 
sent case,  the  defendant's  counsel  relied  upon  the  authority 
of  the  two  decisions  last  referred  to.  And  if  they  were 
directly  in  point,  as  be  seemed  to  think,  he  would  be  en- 
titled, most  certainly,  to  our  judgment.  As  to  the  case  of 
Ransom  v.  Mack^  it  comes  to  us  as  the  unanimous  opinion 
of  the  judges  of  the  supreme  court  of  New  York,  sustained 
if  not  founded  upon  a  then  recent  decision  of  the  court  of 
errors,  the  highest  judicial  tribunal  in  that  state.  And  in 
respect  to  Etting  v.  The  Schuylkill  Bank^  it  is  our  plain 
duty  in  this,  as  it  is  alike  our  practice  and  our  duty,  in  all 
cases  vouching  the  same  authority,  to  yield  implicit  obe- 
dience. 

The  facts  of  those  cases,  however,  are  not  analogous  to 
the  facts  of  the  case  now  before  us.  Where  the  time  stated 
in  the  notices  had  already  passed,  the  parties  addressed 
might  naturally,  if  not  necessarily,  have  been  misled.  While 
to  assert  that  a  series  of  transactions  had  taken  place  on  a 
day  then  future,  was  an  absurdity  because  an  impossibility, 
by  which  no  one  could  have  been  deceived. 

The  determination  of  this  case,  then,  depends  essentially 
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upon  this  difference  in  its  facts  from  the  facts  of  all  the 
decisions  already  mentioned. 

It  is  well  settled  mercantile  law,  that  notice  of  the 
dishonour  of  a  promissory  note  or  bill  of  exchange,  need 
not  be  given  in  writing.  It  may  be  communicated  orally 
to  the  party  to  be  affected  by  it.  It  may,  of  course,  ac- 
cording to  the  will  of  the  person  charged  to  make  it,  be 
partly  oral  and  partly  written. 

Here  the  plaintiff  proved  by  the  notary,  that  payment 
was  demanded  and  refused  on  the  25th  of  May,  which  was 
the  proper  time,  and  that  on  the  same  day,  immediately 
afterwards,  he  put  into  the  hands  of  one  of  the  defendants, 
at  their  counting  house,  a  written  notice  of  the  dishonour, 
which  was  accurate  in  all  respects  but  one:  namely,  that 
it  was  post-dated  a  single  day.  The  promissory  note  was 
truly  described — it  was  stated  to  have  become  due,  been 
demanded,  refused  and  thereupon  duly  protested.  The 
endorsers  were,  moreover,  warned  that  they  would  be 
looked  to  for  payment. 

Being  parties  to  the  note,  the  defendants  were  bound  to 
know  at  what  time  it  fell  due.  They  knew,  therefore,  that 
that  time  was  the  25th  of  May — they  knew,  too,  that  the 
notice  was  handed  to  them  on  that  very  day ;  and  its  con- 
tents showed  plainly  that  it  had  been  inadvertently  post- 
dated by  the  notary. 

We  consider  the  true  view  of  the  case  to  be  this: — The 
26th  of  May  not  having  yet  arrived,  was,  when  the  notice 
was  served  an  impossible  day,  and  on  that  account  should 
be  altogether  disregarded.  The  notice  must  be  treated  as 
not  having  a  written  date.  The  time  of  its  delivery,  which 
was  personal  to  the  defendants,  as  proved  by  the  notary,  is 
to  be  taken  as  its  proper  date,  and  its  contents  in  all  other 
respects,  to  be  read  in  reference  to  it. 

Apart  from  the  reasonableness  of  such  a  procedure, 
which  carries  with  it  its  own  commendation,  there  is  not 
wanting  strong  authority  to  sustain  it.    In  Doe  on  the  de- 
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mise  of  the  Duke  of  Bedford  v.  Knightlet/j  7  T.  R,  63,  on 
the  trial  of  an  ejectment,  the  defendant,  who  was  tenant  to 
the  lessor  of  the  plaintifl^  objected  to  the  notice  to  quit, 
which  was  served  just  before  Michaelmas,  1795,  and  was 
to  quit  **at  Lady-day,  which  will  be  in  the  year  1795." 
The  plaintiff  was  hereupon  non-suited,  but  upon  a  motion 
to  set  aside  the  nonsuit,  the  court  in  banc  made  the  rule 
absolute.  Lord  Kenton,  C.  J.,  saying,  ^^  the  time  when  the 
notice  was  given,  and  the  words  in  it,  *  which  will  be,' 
manifestly  showed  that  this  was  a  notice  to  quit  at  the 
then  next  Lady-day.  Then  the  year  1795,  in  the  notice, 
may  be  rejected,  as  an  impossible  year." 

So,  where  the  ^^  writ  was  tested  on  the  28th  of  Novem- 
ber, in  the  forty-ninth  year  of  his  majesty's  reigu,  and  was 
returnable  in  eight  days  of  St.  Hilary,  but  the  notice  re- 
quired the  defendant  to  appear  on  the  20th  day  of  January, 
1808;"  a  rule  was  obtained  to  show  cause  why  the  pro- 
ceedings should  not  be  set  aside. 

Here  the  writ  was  tested  subsequently  to  the  day  at 
which  the  party,  by  the  notice  at  its  foot,  was  required  to 
appear,  and  although  the  statute  of  5  G.  XL  c.  27,  was  ex- 
press that  no  process  should  be  good  without  an  English 
notice  at  the  foot  to  explain  the  writ,  and  it  was  urged  that 
an  ignorant  defendant  could  not  know  from  this  when  he 
was  to  appear;  yet  the  court  discharged  the  rule,  observing 
**  that  as  the  notice  was  to  app)ear  at  the  return  of  the  writ, 
which  was  tested  subsequently  to  January,  1808,  no  man 
could  understand  it  to  require  an  appearance  in  January, 
1808.  The  defendant  must  know,  that  his  appearance 
was  required  at  a  future  and  not  on  a  past  day.  It  was, 
therefore,  an  immaterial  mistake,  which  could  do  no  harm, 
for  what  other  day  could  occur  to  him  than  the  20th  of 
January,  1809?  It  was  quite  impossible  that  the  party 
should  not  understand  that  to  be  the  year  intended. V  St^ 
V.  Campbell,  1  Taunt.  424. 

As  no  reason  is  perceived  for  a  difference  in  the  law  re- 
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gulating  bills  of  exchange  and  promissory  notes,  or  a  sub- 
ject of  this  kind,  from  the  law  of  landlord  and  tenant,  or 
that  which  concerns  process  of  courts,  the  rule  for  a  new 
trial  should  be  discharged,  and  judgment  entered  for  the 
plaintiff  on  the  verdict. 

The  defendant  below  sued  out  a  writ  of  error  upon  this 
judgment,  and  assigned  for  error  the  judgment  of  the  court 
below  upon  the  point  reserved.  The  case  was  argued,  in 
the  supreme  court,  by  G.  M.  Wharton,  for  plaintiff  in  error, 
and  E.  S.  Miller ,  in  reply;  and,  on  the  27th  of  January, 
1851,  the  Chief  Justice  delivered  the  opinion  of  the  court, 
affirming  the  judgment. 


Sibbald's  Estate. 

[FCBRVART  19,  1851.] 

In  this  case,  the  court  ruled,  that  each  party  aggrieved 
by  a  decree  of  the  court  of  common  pleas,  or  orphans^ 
court,  must  take  a  separate  appeal  to  this  court;  and  that 
upon  every  such  appeal,  the  tax  of  three  dollars  and  fifty 
cents,  imposed  by  the  act  of  the  6th  April,  1830,  is  due  to 
the  commonwealth. 
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Myers  v.  Snyder. 

[  FXBBUART  33,  1848.  ] 

A  master  or  enoplojer  is  responsible  for  the  illegal  acts  of  commission  or 
omission,  short  of  wilful  wrong,  done  or  suffered  by  his  servant  or  agent, 
in  the  prosecution  of  the  business  intrusted  to  him  by  his  principal, 
whereby  third  persons  are  injured. 

There  is  no  distinction  between  the  responsibility  of  an  employer  for  the  acts 
of  an  ordinary  agent  or  serrant,  and  of  a  contractor  for  the  erection  of  a 
building;  both  are  included  within  the  operation  of  the  rule. 

One  engaged  in  the  prosecution  of  a  lawful  work,  is  bound  to  use  such  care 
and  caution  in  carrying  it  on,  as  will  reasonably  enable  others,  by  the 
practice  of  ordinary  prudential  care,  to  avoid  personal  hurt,  and  prevent 
injury  to  their  property. 

In  the  case  of  excavations,  more  especially  in  public  places,  it  is  the  duty  of 
those  owning  or  having  them  in  charge,  so  to  guard  and  fence  them,  or,  at 
least,  to  give  such  warning  notice  of  their  existence,  as  will  be  sufficient 
to  prevent  others  using  ordinary  caution,  from  falling  into  them. 

But  a  person  injured  by  such  means  is  not  entitled  to  recover  damages  if  the 
accident  was  the  result  of  his  own  carelessness. 

In  such  case,  however,  want  of  care  on  the  part  of  the  plaintiff,  is  not  to  be 
presumed  3  it  must  be  proved,  or  properly  inferable  from  the  evidence  in 
the  cause. 
2G 
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Action  on  the  case  for  negligence.  It  appeared  from 
the  evidence  that  the  defendant  was  the  owner  of  a  vacant 
lot,  situate  between  two  houses,  on  the  west  side  of  Morris 
street,  which  runs  from  Pine  to  Lombard  streets,  between 
Broad  and  Schuylkill  Eighth  streets,  in  the  city  of  Phila- 
delphia. In  October,  1845,  he  contracted  with  one  Elijah 
Jones  for  the  erection  of  a  house  upon  this  lot.  The  con- 
tractor proceeded  to  dig  out  the  cellar,  which  was  left 
without  any  fence  or  guard,  or  any  thing  to  indicate  the 
presence  of  an  excavation ;  and,  on  the  morning  of  the  27th 
of  October,  1845,  before  day-light,  about  three  o'clock, 
(being  a  dark  and  foggy  morning)  the  plaintiff,  a  newspaper 
carrier,  fell  into  the  cellar  while  pursuing  his  usual  occupa- 
tion, and  was  thereby  severely  injured;  his  thigh-bone  was 
fractured,  his  spine  dangerously  injured,  and  in  consequence 
he  was  confined  to  his  bed  for  several  months,  and  has 
become  disabled  for  life,  (by  the  distortion  of  his  hip,  and 
a  curvature  of  the  spine)  from  any  active  employment. 
There  was  no'  public  lamp  near  enough  to  indicate  the 
presence  of  an  excavation. 

Webster  and  Barton,  for  plaintiff,  requested  the  court  to 
charge  the  jury  as  follows: — 1.  That  a  person  building  a 
house  in  the  city  of  Philadelphia,  is  bound  to  guard  and 
protect  the  cellar  thereof,  in  such  a  manner,  as  that  persons 
walking  along  the  footway  shall  not  be  liable  to  fall  into  it. 
2.  That  if  the  defendant  allowed  his  cellar  to  remain  open 
and  placed  no  guard  or  protection  to  prevent  persons  falling 
into  it;  and  the  plaintiff,  in  the  dark,  walked  into  it  by 
mistake,  plaintiff  is  entitled  to  recover.  3.  That  the  de- 
fendant is  responsible  for  all  damages  resulting  from  the 
negligence  or  misconduct  of  his  servant,  in  the  regular 
course  of  his  employment. 

Hopper  and  Clarkson,  for  defendant. 

The  following  charge  to  the  jury  was  dcli?ered  by 
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Bbll,  J. — ^This  is  an  action  on  the  case,  to  recover 
damages  for  injuries  suffered  by  the  plaintiff,  from  the 
negligence  of  the  defendant  or  his  servants,  in  suffering  a 
certain  cellar  to  remain  open  during  the  night  time,  with- 
out a  guard  or  fence  of  any  kind,  whereby  the  plaintiff, 
whilst  engaged  in  his  lawful  business,  fell  therein  and  was 
severely  and  permanently  injured. 

It  appears,  the  cellar  in  question  was  excavated  under 
the  direction  of  a  certain  Elijah  Jones,  who  had  been  em- 
ployed by  the  defendant  to  erect  a  brick  building  over  it, 
in  Morris  street,  in  this  city.  The  ownership  of  the  pro- 
perty and  the  employment  of  Jones  by  the  defendant,  are 
undisputed  facts.  These  bring  the  case  within  the  operation 
of  the  legal  principle  which  makes  a  master  or  employer 
responsible  for  the  illegal  acts  of  commission  or  omission, 
short  of  wilful  wrong,  done  or  suffered  by  his  servant  or 
agent,  in  the  prosecution  of  the  business  intrusted  to  him 
by  his  principal,  whereby  third  persons  are  injured. 

It  may  seem  harsh  to  make  one  person  liable  in  damages 
for  the  misfeasance  or  nonfeasance  of  another,  but  the  rule 
to  which  I  have  adverted  is  founded  in  motives  of  public 
policy,  having  for  its  object  the  protection  of  the  right^s  of 
other  members  of  the  community.  As  it  is  said  to  be  a 
privilege  to  allow  a  man  to  substitute  another  for  the 
transaction  of  business,  the  law  exacts,  as  the  price  of  this 
privilege,  that  the  principal  stand  responsible  for  the  mis- 
conduct of  his  agent.  A  distinction  has  been  attempted 
at  the  bar,  between  an  ordinary  agent  or  servant,  employed 
to  discharge  a  particular  function,  or  to  carry  on  a  general 
business,  and  a  contractor  or  undertaker  for  the  erection 
of  a  building,  as  is  the  case  in  the  present  instance.  But 
I  have  failed  to  perceive  the  difference.  The  reason  of  the 
rule  is  as  applicable  to  the  latter  species  of  agent  as  to  the 
former,  and,  therefore,  both  are  included  within  its  opera- 
tion. It  will  be  perceived,  that  what  has  been  said  on  this 
head,  is  in  affirmance  of  the  third  point  submitted  by  the 


492  COURT  OF  NISI  PRIUS, 

f  Myera  v.  Snyder.  ] 

plaiotiff.  The  action  is  founded  in  imputed  negligence, 
and  if  there  was  such  negligence  here,  either  upon  the  part 
of  the  defendant  himself,  or  of  his  agent — though  without 
any  personal  default  in  the  defendant — ^as,  in  law,  entitles 
the  plaintiff  to  damages,  he  may  recover  in  this  action. 

Has  there  been  such  negligence?  It  is  a  principle  that 
one  engaged  even  in  the  prosecution  of  a  lawful  work,  is 
bound  to  use  such  care  and  caution  in  carrying  it  on,  as 
will,  reasonably,  enable  others,  by  the  practice  of  ordinary 
prudential  care,  to  avoid  personaJ  hurt,  and  prevent  injury 
to  their  property.  In  the  case  of  excavations,  more  espe- 
cially in  public  places,  it  is  the  duty  of  those  owning  or 
having  them  in  charge,  so  to  guard  and  fence  them,  or,  at 
least,  to  give  such  warning  notice  of  their  existence,  as 
will  be  sufficient  to  prevent  others,  using  ordinary  caution, 
from  falling  into  them.  As,  for  instance,  where  there  is  a 
mine-shaft  on  a  new  or  public  thoroughfare;  an  area  in 
front  of  a  house;  a  well  or  other  opening  in,  or  contiguous 
to,  a  public  street:  in  all  these  cases,  if  the  owner  omit  to 
protect  or  fence  them  so  as,  reasonably,  to  prevent  accident 
and  consequent  injury  to  others,  he  is  guilty  of  such  negli- 
gence as  will  subject  him  to  answer  for  any  damage  result- 
inff  from  his  omission.  I  know  of  no  difference,  in  the 
application  of  this  principle,  between  an  excavation  for  the 
cellar  of  a  house,  about  to  be  erected,  and  the  other  like 
openings  to  which  I  have  referred,  and  I  perceive  no  suffi- 
cient reason  upon  which  such  a  difference  could,  with  pro- 
priety, be  founded.  Each  may  be  productive  of  the  same 
mischief,  and,  therefore,  it  would  seem,  ought  to  be  within 
the  same  remedy.  For  this  reason,  I  feel  constrained  to 
return  an  affirmative  response  to  the  plaintiff's  first  point. 

But  before  you  find  a  verdict  for  him  you  ought  to  be 
satisfied  the  accident  from  which  he  suffered  was  not  the 
result  of  his  own  gross  carelessness.  Every  one  is  bound, 
in  cases  like  the  present,  to  use  the  care  and  caution  which 
would  characterize  the  conduct  of  a  prudent  person,  and  if 
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he  suffers  from  the  absence  of  such  ordinary  caution,  he 
cannot  impute  his  misfortune  to  another.  If  the  plaintiff 
recklessly  or  foolishly  walked  into  the  cellar  when,  by 
using  his  eyes  or  other  ordinary  means  of  ascertaining  its 
presence  in  his  path,  he  might  and  would  have  avoided  it, 
he  is  not  entitled  to  recover.  * 

But  the  jury  are  not  to  conjecture  that  the  fact  was  so. 
You  should  be  satisfied,  either  by  some  direct  proof  or 
from  the  circumstances  shown  by  the  evidence,  that  such 
ordinary  care  was  not  used.  That  the  plaintiff  was  found 
in  the  cellar,  very  materially  hurt  and  in  a  state  of  great 
suffering,  is  put  beyond  question.  How  did  he  get  there? 
This  question  it  is  for  you  to  answer  upon  all  the  proofs 
in  the  cause.  When  responding  to  it,  you  may  look  to 
probabilities  and  adopt  that  you  shall  judge  to  approach 
nearest  the  truth,  as  indicated  by  the  evidence. 

With  the  qualification  conveyed  by  the  remarks  I  have 
offered  on  the  subject  of  the  caution  to  be  exercised  by  the 
injured  party,  the  plaintiff's  second  point  is  affirmed.  In 
considering  this  point  of  the  case  you  will  pass  in  review 
the  time,  the  occasion,  and  all  the  incidents  which  preceded, 
attended  and  followed  the  accident.  This  will  probably 
remove  all  difficulty  in  the  way  of  a  correct  conclusion. 

The  subject  of  damages  is  peculiarly  for  you  No 
malice  or  wilfulness  on  the  part  of  the  defendant  is  alleged 
here*  It  is  therefore  not  a  case  for  vindictive  damages : 
compensatory  damages  are  all  that  can  be  asked,  and  the 
standard  of  these  is  the  bodily  suffering  the  party  has  un- 
dergone  and  the  pecuniary  loss  inflicted  by  the  personal 
injuries  of  which  he  complains.  This  last  includes,  of 
course,  the  permanent  disability  of  pursuing  his  prior  active 
and  accustomed  employment,  under  which  he  must  con- 
tinue to  labour. 

There  was  a  verdict  for  the  plaintiff  for  $800  damages.* 

*  The  doctrine  of  the  foregoing  case  is  sustained  by  the  decision  in  Btuh 
y.  Sieinmarif  1  Bos.  &  Pul.  404,  which,  however^  (except  in  cases  of  nuisance) 
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M  well  as  BandkBon  t.  Murray ,  8  Ad.  &  El.  109,  hsTe  been  denied,  in  thd 
later  English  cases,  to  be  law.  See  Quarman  t.  Burnett^  6  Mees.  &  Wels. 
499;  Bapson  t.  OMU,  9  Mees.  k  Wels.  710;  MilUgan  t.  Wtdgt^  12  Ad.  &  El. 
737;  Allen  v,  Haywardj  7  Q.  B.  960;  Beedie  y.  Norih'Wt»tern  Railway  Cb.,  4 
Exch.  R.  244;  S.  C,  d  Am.  L.  J.  507;  Knighi  t.  Fox,  20  Law  J.  Rep.  (h.  s.) 
Ezch.  65;  14  Jur.  963;  1  Eng.  L.  &  £q.  Rep.  477.  The  application  of  the 
general  doctrine  is  there  denied  where  the  relation  of  the  parties  is  that  of 
principal  contractor  and  sub-contractor,  and  it  is  now  held  that  snoh  principal 
contractor  is  not  responsible  for  the  wrongful  acts  or  negligent  conduct  of 
servants  employed  by  such  sub-contractor  in  the  prosecution  of  the  work, 
except,  perhaps,  in  cases  where  the  acts  complained  of  amount  to  a  nuisance. 
The  case  of  Buak  v.  Sieinman  is,  howereri  recognised  as  sound  law  in  this 
country;  23  Pick.  24;  31;  2  Denio,  433,  443. 


Le  Maistre  and  wife  v.  Hunter. 

[April  9,  1851.] 

To  sustain  an  action  for  malicious  prosecution,  the  plaintiff  must  establish 
affirmatively,  that  the  prosecution  originated  in  the  malice  of  the  defend- 
ant, and  was  without  probable  cause. 

The  presumption  is,  that  every  public  prosecution  is  founded  on  probable 
cause. 

Malice  may  be  inferred  from  the  want  of  probable  cause,  but  if  there  is  pro- 
bable cause  for  the  prosecution,  it  matters  not  what  malice  may  appear  to 
exist. 

But,  proof  of  malice,  although  not  sufficient  where  there  ti  probable  cause, 
contributes  its  aid,  nevertheless,  to  the  evidence  of  want  of  probable  cause. 

The  question  of  probable  cause  is  a  mixed  question  of  law  and  fact;  the  court 
determines  whether  a  certain  state  of  facts  amounts  to  probable  canse,  and 
the  jury  decides  whether  such  a  state  of  facts  exists. 

Probable  cause  is  a  reasonable  ground  for  suspicion,  supported  by  circum- 
stances sufficient  to  warrant  a  cautious  man  in  believing  that  the  party  is 
guilty  of  the  offence  charged;  but,  if  this  belief  was  induced  alone  by  the 
prosecutor's  own  gross  error,  mistake,  negligence  or  management,  it  will 
not  amount  to  probable  cause. 

If  the  prosecution,  though  without  probable  cause,  was  instituted  under  an 
error  of  judgment,  and  without  malice,  the  action  cannot  be  sustained. 
But  if  want  of  probable  cause  is  shown  by  the  plaintiff,  then  the  burden  of 
proof  of  the  absence  of  malice  is  thrown  upon  the  defendant. 


<  AT  PHILADELPHIA.  49^ 

[  Le  Maisti^  v.  Hanter.  ] 

A  plea  of  JQstifioation  pat  in  by  the  defendant,  after  knowledge  of  the  plain, 
tiff's  innocence^  is  of  itself  evidence  of  malice. 

The  abandonment  of  the  prosecution,  or  the  neglect  or  omission  of  the  de« 
fendant  to  make  good  his  charge  against  the  plaintiff,  is  not,  of  itself,  evi- 
dence of  malice,  or  of  want  of  probable  cause. 

The  opinion  of  private  counsel  cannot  amount  to  proof  of  probable  cause,  un- 
less the  factB  clearly  warrant  it,  and  were  correctly  and  truly  stated.  Even 
a  conviction,  if  obtained  by  false  testimony,  wholly  or  chiefly,  would  be 
the  subject  of  a  malicious  prosecution,  if  the  prosecutor  had  reason  to  sus- 
pect its  falsity,  and  had  not  reason  to  believe  in  its  truth. 

What  facts  would  amount  to  probable  cause. 

A  husband  is  answerable  dmhteT^  for  the  acts  and  defaults  of  his  wife ;  there- 
fore, it  is  no  justification,  in  an  action  for  malicious  prosecution,  that  the 
defendant's  wife  untruly  stated  to  him  facts  sufficient  to  induce  him  to 
believe  the  plaintiff  guilty  of  the  offence  charged,  and  confirmed  her  state- 
ment under  oath;  \i9ht  knew  such  statement  to  be  untrue. 

» 

The  question  of  probable  cause  does  not  turn  on  the  actual  guilt  or  innocence 
of  the  accused,  or  upon  the  belief  of  the  prosecutor,  but  upon  whether 
there  was  reasonable  ground  to  believe  him  guilty. 

This  was  an  action  on  the  case  for  a  malicious  prosecu- 
tion. The  facts  of  the  case,  so  far  as  is  necessary  for  a 
proper  understanding  of  the  questions  of  law  involved,  will 
appear  in  the  charge  of  the  court. 

The  jury  were  addressed  by  B.  Rush  and  D.  P.  Brown^ 
for  the  plaintiffs;  and  by  Dallas^  (with  whom  was  Barnes) 
for  the  defendant. 

Rogers,  J.,  charged  the  jury  as  follows: — ^This  is  an 
action  for  a  malicious  prosecution.  The  action  is  founded 
on  a  warrant,  issued  on  the  oath  of  the  defendant  and  his 
wife,  in  July,  1849.  On  this  warrant,  Eliza  Le  Maistre 
was  arrested,  and,  after  examination  before  Alderman  Davis, 
and  on  the  oath  of  the  defendant  and  wife,  in  default  of 
bail,  was  fully  committed :  she  remained  in  prison  for  up- 
wards of  eighteen  hours,  when  she  was  discharged  from 
custody.  A  bill  of  indictment  was  preferred  against  her, 
but,  from  default  in  the  appearance  of  wilnesses,  or  for 
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some  other  cause  not  explained,  the  biU  was  returned 
**  ignoramtt^,"  by  the  grand  jury. 

If  the  case  rested  here,  without  any  additional  proof, 
your  verdict  would  be  for  the  defendants.  In  that  case, 
there  would  be  such  probable  cause  for  the  prosecution, 
(hereafter  to  be  explained)  as  would  be  a  sufficient  justifi- 
cation for  the  defendants.  The  presumption  is,  that  every 
prosecution  is  founded  on  probable  cause. 

This,  gentlemen,  is  an  action  on  the  case  for  a  malicious 
prosecution,  and  the  law  is,  that  an  action  lies  against  any 
person  who,  maliciously  and  without  probable  cause,  pro- 
secutes another,  whereby  the  party  prosecuted  sustains  an 
injury  in  person,  property  or  reputation.  To  support  the 
action,  it  is  necessary  for  the  plaintiff  to  establish  to  your 
satisfaction  two  things;  first,  that  the  defendant  was  ac- 
tuated by  malice;  and,  secondly,  that  he  prosecuted  the 
plaintiff  without  probable  cause.  If  the  plaintiffs  have  not 
satisfied  the  jury  that  the  prosecution  of  which  they  com- 
plain was  instituted  without  reasonable  or  probable  cause, 
and  also  with  malice,  your  verdict  must  be  for  the  defend- 
ant. The  burden  of  proof  is  thrown  upon  the  plaintiffs. 
As  has  been  before  remarked,  the  presumption  is,  that 
every  public  prosecution  is  founded  on  probable  cause. 

When  a  prosecutor  proceeds  without  probable  cause, 
malice  may  be,  and  most  commonly  is,  inferred ;  but  when 
there  is  probable  cause,  it  matters  not  what  malice  may 
appear  to  exist.  If  there  be  probable  cause,  no  action  can 
be  sustained.  Proof  of  malice,  although  not  sufficient 
where  there  is  probable  cause,  contributes  its  aid,  never- 
theless, to  the  evidence  of  want  of  probable  cause.  On 
the  question  of  malice,  the  jury  will  decide.  The  question, 
however,  of  probable  cause,  Is  a  mixed  question  of  law  and 
fact.  The  court  determines  whether  a  certain  state  of 
facts  amounts  to  probable  cause ;  the  jury  decides  whether 
such  a  state  of  facts  exists. 

From  this  statement  of  the  law,  (which  is  clear  and  un- 
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questionable)  the  jury  will  not  fail  to  observe,  that  the 
principal  question  which  you  will  have  to  determine  is,  had 
the  defendant  probable  cause  for  the  institution  of  criminal 
proceedings  against  the  plaintifTs  wife.  If  he  had,  then 
there  is  an  end  of  the  plaintiff's  case.  If  he  had  not,  and 
you  should  believe  he  was  actuated  by  malice,  which  may 
be  inferred,  as  before  observed,  from  the  want  of  probable 
cause,  then  your  verdict  will  be  for  the  plaintiff. 

What,  then,  is  meant  by  probable  cause?  Probable 
cause  is  a  reasonable  ground  of  suspicion,  supported  by 
circumstances  sufficient  to  warrant  a  cautious  man  in  be- 
lieving that  the  party  is  guilty  of  the  offence;  but  if  this 
belief  was  induced  alone  by  the  prosecutor's  own  gross 
error,  mistake,  negligence  or  management,  it  will  not 
amount  to  probable  cause.  In  this  part  of  the  case,  I  will 
remark  to  you,  that,  although  if  you  think  the  evidence 
does  not  establish  the  existence  of  probable  cause  for  the 
prosecution,  you  may,  in  the  absence  of  explanatory  evi- 
dence, presume  malice  from  the  want  of  probable  cause, 
yet,  if  the  evidence  has  satisfied  you,  that  the  prosecution, 
though  instituted  without  probable  cause,  was  instituted 
under  an  error  of  judgment,  and  without  malice,  your  ver- 
dict should  be  in  favour  of  the  defendant.  But,  you  will 
recollect,  that  if  a  want  of  probable  cause  is  shown  by 
the  plaintiff,  then  the  burden  of  proof  of  the  absence  of 
malice  is  thrown  upon  the  defendant.  And  here  let  me 
say  to  you,  that  the  plea  of  justification  put  in  by  the  de- 
fendant, after  knowledge  of  her  innocence,  is  of  itself  evi-- 
dence  of  malice.  Let  me  again  repeat,  that  to  maintain 
this  suit,  the  plaintiff  must  satisfy  you  of  two  things;  first, 
the  want  of  probable  cause;  and,  secondly,  that  the  defend- 
ant was  actuated  by  malice  against  the  plaintiff's  wife, 
and  here,  let  me  remark,  that  the  abandonment  of  the  pro- 
secution, or  the  neglect  or  omission  of  Hunter  to  make 
good  his  charge,  is  not,  of  itself,  evidence  of  malice,  or  of 
want  of  probable  cause ;  for,  the  prosecution  may  have 
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been  commenced  and  abandoned  (and  of  this  you  will 
judge)  from  the  purest  and  most  laudable  motives,  and  not 
to  gratify  private  malice.  If,  then,  you  should  believe  that 
the  conduct  of  Mrs.  Le  Maistre,  although  it  might  be  insuf- 
ficient to  establish  the  charge  against  her,  was  such,  as  to 
create  in  the  minds  of  Mr.  and  Mrs.  Hunter  a  well* 
grounded  suspicion  of  her  guilt,  there  was  probable  causo 
for  the  prosecution,  and  your  verdict  must  be  for  the  de- 
fendant. 

In  conformity  to  a  point  put  by  the  counsel  for  the 
plaintiff,  I  instruct  you,  that  the  opinion  of  private  counsel 
of  a  prosecution,  cannot  amount  to  proof  of  probable  cause, 
nor  prevent  a  recovery,  unless  the  facts  clearly  warrant  it, 
and  are  correctly  and  truly  stated.  Even  the  application 
to  counsel,  and  the  opinion  of  counsel,  in  order  to  be  avail- 
able in  the  establishment  of  probable  cause,  must  not  be 
resorted  to  as  a  mere  cover  for  the  prosecution,  but  must 
be  the  result  of  an  honest  and  fair  purpose;  and  the  state- 
ment made  at  the  time,  must  be  fair,  and  full,  and  consist- 
ent with  that  purpose.  Even  a  conviction,  if  obtained  by 
false  testimony,  wholly  or  chiefly,  would  be  the  subject  of 
a  malicious  prosecution,  if  the  prosecutor  had  reason  to 
suspect  its  falsity,  and  had  not  reason  to  believe  in  its  truth. 

In  connexion  with  the  question  of  probable  cause,  I  have 
been  requested  by  the  defendant's  counsel,  to  instruct  you, 
that  the  following  facts  and  circumstances  would  constitute 
probable  cause  for  the  institution  of  the  prosecution  by  the 
defendant,  viz. — that  his  wife  had  a  habit  of  hiding  money ; 
that,  before  the  16th  of  July,  1849,  she  was  seen  in  the 
possession  of  large  sums,  in  gold  coin ;  that  while  at  Mr. 
Le  Maistre's,  she  told  Mrs.  Le  Maistre,  that  she  had  in  a 
copper  kettle,  hanging  up  in  a  particular  part  of  his  pre- 
mises, which  she  described,  gold  coin  to  the  amount  of 
$435  or  $445,  and  asked  Mrs.  Le  Maistre  to  go  for  it; 
that  Mrs.  Le  Maistre  went,  on  two  occasions,  to  the  house 
of  defendant,  while  his  wife  was  at  Mrs.  Le  Maistre's; 
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that  on  one  of  the  last  of  these  occasions,  she  went  into 
the  reception  room,  while  the  defendant  was  dressing,  in 
bis  own  apartment;  that  the  reception  room  opened  into 
dining  room,  beyond  which  was  the  place  where  the  cop* 
per  kettle  hung;  that  when  defendant  had  dressed  himself, 
and  while  in  the  entry  or  lobby,  on  his  way  to  the  recep- 
tion room,  to  see  Mrs.  Le  Maistre,  he  heard  a  noise,  as  of 
something  that  had  fallen,  and  on  going  into  the  reception 
room,  he  met  Mrs.  Le  Maistre,  as  if  coming  from  the 
dining  room,  rubbing  herself,  and  apparently  agitated;  that 
after  Mrs.  Le  Maistre  had  left  his  house,  Mr.  Hunter  went 
into  the  closet  or  recess,  and  there  saw  the  copper  kettle 
lying  on  the  floor;  that  when  Mrs.  Hunter  returned  to  her 
own  house,  she  declared,  first,  to  several  of  her  friends, 
and,  afterwards,  to  her  husband,  that  she  had  been  robbed 
of  the  money  she  had  put  in  the  copper  kettle;  that  she 
had  left  it  there  when  she  went  away,  and  it  was  gone 
when  she  came  back ;  and  that  she  confirmed  these  posi- 
tive assertions  by  her  oath,  before  Alderman  Davis ;  and 
if  the  jury  believe  these  facts  and  circumstances  to  be 
established  by  the  evidence,  as  well  by  the  testimony  of 
Mr.  and  Mrs.  Hunter,  before  Alderman  Davis,  as  by  other 
testimony;  then  their  verdict  must  be  for  the  defendant. 

This  point  contains  an  embodyment  of  all  the  facts  bear- 
ing favourably  on  the  side  of  the  defendant,  overlooking 
those  facts  which  sustain  the  plaintiff's  case.  If,  however, 
you  should  believe,  from  a  consideration  of  the  whole  case, 
those  facts  and  circumstances  are  established  by  the  evi- 
dence, then,  the  defendant  is  entitled  to  an  affirmative  an- 
swer. They  would  amount  to  probable  cause  for  the  in- 
stitution of  the  proceedings  against  Mrs.  Le  Maistre,  and 
of  course,  would  be  a  complete  justification  of  the  defendant. 

But,  the  jury  will  recollect,,there  are  other  facts  and  cir- 
cumstances in  evidence  besides  those  enumerated  in  the 
point,  which  you  will  be  called  on  to  consider.  Those 
facts  are  not  left  uncontradicted,  and,  of  course,  you  will 


500  COURT  OF  NISI  PRIUS, 

[  Le  Mmistre  «.  Hunter.  ] 

decide  the  case  on  the  whole  evidence,  as  well  that  of  the 
plaintiff,  as  the  defendant. 

In  determining  the  question  of  probable  cause,  there  is 
one  thing  the  jury  will  not  fail  to  remember.  This  is  the 
case  of  husband  and  wife.  In  law,  husband  and  wife  are 
one;  he  is  answerable,  civilUery  for  her  acts  and  defaults. 
This  whole  matter  originated  with  the  wife,  and  in  this 
case  they  cannot  be  separated.  I  cannot,  therefore  instruct 
you,  as  requested  by  the  counsel  for  the  defendant,  that  so 
far  as  respects  the  existence  of  the  money  in  the  copper 
kettle,  if  the  jury  believe  that  Mrs.  Hunter  solemnly  assured 
the  defendant  of  that  fact,  and  confirmed  that  assurance 
under  oath,  although  it  might  be  untrue,  it  constitutes  pro- 
bable cause  to  justify  Mr.  Hunter  in  instituting  the  prose- 
secution.  However  we  may  deplore  his  hard  fate,  in 
having  a  worthless  wife,  yet,  we  cannot  relieve  him  from 
the  unpleasant  situation  in  which  she  has  placed  him.  If 
Mrs.  Hunter^s  story  was  untrue,  she  must  have  known  it' 
to  be  so ;  and,  as  it  would  have  been  without  excuse,  so  it 
leaves  Mr.  Hunter  without  defence.  ^ 

The  first  questien  to  which  your  attention  will  naturally 
be  pointed  is,  had  Mrs.  Hunter  a  large  amount  of  money 
to  lose  ?  Was  this  story  a  fabrication,  to  suit  purposes  of 
her  own,  or  the  result  of  some  hallucination  of  mind  arising 
from  her  unfortunate  habits  of  intemperance?  This  is  a 
matter  by  no  means  clear.  On  this  point,  there  is  a  con- 
flict of  testimony,  which,  of  course,  you  will  decide,  and  on 
which  it  is  not  my  intention  to  intimate  any  opinion.  If, 
however,  you  should  believe  she  had  not  the  money  to  lose^ 
it  will  be  entitled  to  great  weight  in  the  decision  of  the 
case.  Mr.  Hunter  must  answer  for  the  misdeeds  of  his 
partner;  as  he  has  enjoyed  the  benefits  of  her  good  quali- 
ties, (and,  it  seems,  she  had  some,)  he  must  bear  with 
whatever  patience  he  may,  the  consequences  of  her  faults. 
It  is  his  misfortune  to  have  put  confidence  in  the  repre- 
sentations of  such  a  woman  as  she  has  been  proven  to  be. 
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If  the  jury  should  think  that  she  had  the  money  to  lose, 
then  you  will  consider  in  what  way  it  was  lost.  Was  it 
stolen,  and  by  whom— or  was  it  lost  from  her  person,  or 
mislaid,  in  consequence  of  her  deplorable  habit  of  drunken** 
ness  ?  If  the  latter,  and  she  knew  of  it,  or  had  reason  to 
know  it,  there  is  but  little  excuse  for  the  defendant.  She 
either  communicated  it  to  her  husband,  or  ought  to  have 
done  so.  And,  if  so,  it  will  be  for  you  to  say,  whether 
there  was  such  reasonable  cause  of  suspicion  against  Mrs. 
Le  Maistre,  as  would  justify  a  prudent  and  cautious  per- 
son in  instituting  a  criminal  prosecution  for  theft  against 
her. 

In  this  part  of  the  case,  it  is  my  duty  to  remark,  that  it 
would  be  a  great  discouragement  to  the  public  justice  of 
the  country,  if  prosecutors  who  have  a  tolerable  or  rea- 
sonable ground  of  suspicion,  were  liable  to  damages  when- 
ever they  failed  in  the  prosecution.  Such  actions  are  not 
to  be  encouraged ;  nor  are  they  altogether  to  be  discouraged, 
for,  no  person  can  be  permitted,  under  colour  of  law,  to 
gratify  his  evil  passions  and  malice  against  his  neighbour. 
Whether  Hunter  had  reasonable  grounds  to  suspect  Mrs. 
Le  Maistre  of  larceny,  or  used  the  forms  of  law  as  a  cloak 
to  hide  his  malice,  or  any  other  evil  purpose,  will  be  for 
you  to  determine.  If  you  find  that  Hunter  and  his  wife, 
or  either  of  them,  believed  Mrs.  Le  Maistre  to  be  innocent, 
it  would  be  such  malice  and  want  of  probable  cause  as 
would  warrant  a  verdict  for  plaintiffs.  You  have  heard 
the  evidence  and  the  remarks  of  counsel,  and  must  deter- 
mine this  matter  for  yourselves. 

The  jury  will  inquire  whether  Hunter  and  his  wife  had 
reason  to  believe  a  larceny  had  been  committed  by  some 
person.  Next,  had  they  reason  to  believe,  and  did  they 
believe,  that  the  theft  was  committed  by  Mrs.  Le  Maistre? 
Did  Hunter  act  precipitately,  unadvisedly,  rashly,  wantonly 
and  wickedly;  or  did  he  act  prudently  and  cautiously?  If 
you  answer  the  first  two  questions  affirmatively,  and  it  is 
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for  you  to  determine  bow  they  are  to  be  answered,  your 
verdict  must  be  in  favour  of  the  defendant.  If,  however, 
you  should  believe  that  the  defendant  acted  hastily,  unad- 
visedly, rashly,  wantonly  and  wickedly,  not  with  proper 
prudence  and  caution,  or  that  they  knew  her  to  be  inno- 
cent, you  will  find  for  the  plaintiff,  and  assess  such  da- 
mages as  you  may  think  proper. 

And  here  it  is  my  duty  to  remind  you,  that  the  question 
is  not  whether  Mrs.  Le  Maistre  is  guilty  or  innocent,  (it  is 
conceded  she  is  innocent)  or  whether  he  believed  her  to  be 
guilty,  but  whether  there  was  reasonable  ground  to  believe, 
and  it  was  believed,  that  she  was  guilty.  If  you  find,  gen- 
tlemen, that  the  prosecution  was  instituted  without  proba- 
ble cause,  and  with  malice,  then  it  will  be  your  duty  to 
estimate  the  damages  to  which  the  plaintiff  may  be  entitled. 
This  is  a  question  exclusively  for  the  decision  of  the  jury; 
there  is  no  certain  rule  to  be  applied  to  it;  it  must  depend 
on  the  facts  and  circumstances  in  evidence. 

Damages  are  of  two  kinds;  first,  compensatory;  and, 
secondly,  exemplary  or  vindictive  damages.  Compensa- 
tory are  such  as  remunerate  the  plaintiff  for  the  injury  he 
has  actually  sustained,  either  in  his  person,  or  for  expenses 
incurred.  Exemplary  or  vindictive  damages,  when  it  is 
necessary  to  make  the  defendant  an  example,  for  any  great 
cruelty,  expessive  malice,  d^c,  or  any  unusual  circumstances 
attending  the  case. 

Verdict  for  plaintiff  for  $75  damages. 
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2.  Although,  where  the  plaintiff  has  an  election  to  bring  his  action  either 

in  contract  or  tx  delicto^  he  cannoti  by  such  election,  deprive  the  de- 
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fondant  of  any  sabstantial  privilege  or  defence;  yet  this  rale  does 
not  apply  where  the  action  is  to  recover  damages  for  a  tort,  distinct 
and  independent  of  the  contract.    Ibid. 

3.  Therefore,  a  defendant  may  be  held  to  bail  in  an  action  of  deceit.  Ibid, 

4.  Quere^  whether,  under  the  act  of  1843,  even  in  cases  of  contract,  the 

court  has  not  a  discretion  to  hold  to  bail  on  proper  cause  being 
shown ',  as  t)iat  the  defendant  is  about  to  abandon  the  country  with- 
out leaving  property  to  meet  the  debt.    Ibid. 

5.  The  court  will  not  discharge  on  common  bail  for  a  mere  interlineation 

in  the  affidavit*    Ibid. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  Taking  a  new  note  or  bill  from  the  same  parties,  no  one  being  off  who 

was  on  the  old,  the  securities  being  of  equal  effect,  is  not  an  eztin- 
gnishment  of  the  former,  and  the  holder  may  sue  on  either  when  the 
last  becomes  due.    MapUi  v.  HickSj  56. 

2.  But  if  on  the  new  note  or  bill  the  name  of  one  of  the  endorsers  is 

left  off,  and  the  new  bill,  payable  at  a  future  day,  is  accepted  with- 
out the  knowledge  of  such  endorser,  it  is  giving  time  to  the  maker  or 
acceptor,  and  discharges  him  whose  name  is  left  off.    Ibid. 

3.  In  an  action  on  a  bill  of  exchange  drawn  and  payable  in  a  foreign 

country,  an  affidavit  of  defence  averring  want  of  notice  of  non-pay- 
ment or  non-acceptance,  is  defective,  unless  it  show  that  notice  could 
have  been  given  to  the  defendant.    Forekheimer  v.  Feittmannf  86* 

4.  An  affidavit  of  defence  that  alleges  facts,  which,  if  proved  on  the  trial, 

would  oblige  the  plaintiff  to  show  that  he  was  a  bond  Jide  holder  for 
value,  of  the  note  sued  upon,  is  sufficient  to  prevent  judgment.  And 
it  is  sufficient  for  that  purpose  to  show  that  the  note  was  given  in  the 
name  of  a  firm  by  one  member  thereof,  for  his  private  debt,  without 
the  knowledge  and  consent  of  his  co-partner.    Purvf  v.  CofifiM,  87. 

5.  Notice  of  protest  for  non-payment  of  a  promissory  note,  penonalfy  de- 

livered, on  the  proper  day,  is  not  vitiated  by  being  post-dated;  the 
mistake  being  one  which  could  not  have  misled  the  endorser.  Lenmg 
V.  Tobeif^  482. 

BONDS. 
1.  Though  a  defence  between  the  original  parties  to  a  bond  may  be  waived 
in  favour  of  an  assignee  for  a  valuable  coneiideration,  who  is  encou- 
raged to  part  with  his  money,  by  the  acts,  declarations,  or  even  the 
silence  of  the  obligor,  yet  where  there  is  more  than  one  obligor,  it 
should  appear  that  all  joined  in  the  acts  which  are  relied  on  as  a 
waiver.     Columbia  Bridge  Co.  v.  JOfne,  320. 

See  CORPORATIOMB,  6. 

BROKER. 
1.  The  business  of  a  real  estate  broker  is  to  find  a  purchaser,  not  to  make 
the  bargain :  his  duty  is  complete  when  he  introduces  the  purchaser 
to  his  employer.    Imke  v.  Jone§j  76. 
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S.  The  castom  to  pay  real  estate  broken  one  per  cent,  on  the  amoont  of 
their  sales,  as  a  compensation  for  their  serrioes,  where  it  is  eertain^ 
nniform,  and  generally  understood,  is  binding  on  persons  employing 
them.    Ibid* 

BY-LAWS. 
1.  A  mnnioipal  corporation,  under  a  power  to  make  sueh  by-laws  as  shall 
be  necessary  "  to  promote  th.e  peace,  good  order,  benefit  and  advantage 
of  the  borough,"  and  to  assess  such  taxes  as  shall  be  necessary  for 
carrying  the  same  into  effect;  is  not  authorized  to  lery  a  tax  for  the 
payment  of  part  of  the  expense  to  be  incurred  by  a  rail-road  company 
in  bringing  the  line  of  their  road  nearer  to  the  town  than  originally 
located.    MDermand  t.  Kennedy ^  399. 

CHARITIES. 

1.  The  spirit  of  all  the  constitutions  of  the  state  is  in  farour  of  protecting 

the  rights  of  religious,  literary  and  charitable  societies.  MagiU  t. 
Brawn,  350. 

2.  Although  the  principles  of  the  statute  of  43  Eliz.  relating  to  charitable 

uses,  have  been  adopted  by  the  courts  in  Penosylvania,  yet  they  will 
not  exercise  the  discretion  assumed  by  the  chancellor,  of  directing  the 
disposition  of  the  fonds,  on  the  doctrine  of  cypres.    Ibid. 

CHURCHES. 
1.  The  decisions  of  ecclesiastical  tribunals,  in  all  cases  on  doctrine,  order 
and  discipline,  are  conclusiye  in  the  common  law  courts.    SkUton  y. 
Webeterj  303. 

3.  When  it  appears  that  property  is  dedicated  to  support  peculiar  tenets, 

but  not  to  support  such  tenets  in  connexion  with  a  particular  church 
government,  then  it  is  not  subject  to  any  ecclesiastical  power  which 
upholds  those  tenets.    Ibid, 

3.  Where  property  is  dedicated  to  support  peculiar  tenets,  primd  faeiej 

it  is  subject  to  the  jurisdiction  of  the  ecclesiastical  courts;  and  if 
the  parties  wish  exemption  from  their  jurisdiction,  it  is  necessary 
for  them  to  show  clearly  that  such  was  the  intention  of  the  founders 
of  the  church;  particularly,  as  applied  to  a  presbyterian  church.  Ibid. 

4.  It  is  one  of  the  fundamental  principles  of  all  presbyterian  churches, 

that  presbyterian  church  goyernment  is  a  divine  institution.    Ibid, 

5.  A  dedication  of  property  for  the  use  of  a  congregation  who  should  ad- 

here to  the  religious  principles  agreed  to  at  Pequa,  in  1784,  is  subject 
to  the  jurisdiction  of  the  ecclesiastical  courts  of  the  associate  presby- 
terian church.    Ibid. 

6.  The  right  of  secession  is  an  inherent  and  distinctive  principle  of  the 

associate  church.    Ibid. 

7.  In  case  of  secession,  the  minority  of  the  church  are  not  entitled  to  any 

portion  of  the  property,  although  they  may  be  numerically  the  majori- 
ty of  a  particular  congregation,  and  remain  in  possession.    Hid. 
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8«  The  associate  charoh  does  not  recognise  so  absurd  a  principle,  as  that 
any  members  at  their  mere  will  and  pleasure  haye  the  right  to  se- 
cede from  the  majority,  and  by  such  act,  to  becomci  or  continue  to  be, 
the  true  associate  church,  and  to  take  with  them  the  particular  pro- 
perty of  which  the  separating  minority  may  happen  at  the  time  to  have 
the  possession,  and  to  hold  it  against  the  will  of,  and  to  the  exdusioa 
of  the  majority.    Ibid, 

9.  A  court  of  equity  will  entertain  jurisdiction  to  compel  the'trnstees  of  a 
church  to  permit  clergymen  who  adhere  to  the  principles  of  the  church, 
with  which  they  are  in  connexion,  to  minister  to  the  congregation  in  the 
church  edifice,  and  to  appropriate  the  profits  to  the  support  of  such 
ministry,  without  regard  to  the  comparative  numbers  of  the  respective 
parties  in  the  congregation.  Ihid, 
10.  Ecclesiastical  persons  have  the  same  civil  capacity  to  purchase  as  other 
natural  persons;  incorporation  being  only  necessary  to  confer  the  fran* 
chise  of  succession.    MagiU  v.  Brovon^  350. 

COLLATERAL  INHERITANCE  TAX. 

1.  A  resident  of  the  state  of  Maryland  by  his  will,  proved  there,  directed 
his  executors  to  set  apart  the  sum  of  $20,000,  the  interest  of  which  he 
directed  to  be  paid  annually  to  his  sister,  a  resident  of  Pennsylvania, 
during  her  life,  and  gave  to  her  a  power  of  appointment  over  $10,000 
of  that  sum,  by  her  will  or  otherwise  at  her  death:  held^  that  the  ap- 
pointee took  by  virtue  of  the  will  of  the  first  testator  and  was  not  sub« 
ject  to  the  charge  of  a  collateral  inheritance  tax  under  the  laws  of 
Pennsylvania,    Com,  v.  DuffUldjAGO, 

COLLISION. 
.See  Damagks,  5. 

COMMISSIONS.  ' 
1.  A  guardian  cannot  raise  an  account  merely  to  get  commissions  on  a  fund 
which  does  not  pass  through  his  hands;  and  is  not  entitled  to  an  allow- 
ance for  expenses  incurred  in  pursuance  of  such  unfounded  claim  to 
commissions.    Bobarts'  Jppealy  479. 

COMMON  SCHOOLS. 

1.  A  person  who  has  not  received  a  certificate  as  required  by  the  act  of 

April  Ist,  1834,  has  no  claim  to  compensation  for  his  services  as 
teacher,  although  appointed  teacher  by  a  school  committee  of  a  sub- 
district.    Dillon  V.  3fyer$f  426. 

2.  It  is  the  imperative  duty  of  school  directors  to  examine  every  applicant 

wishing  to  be  employed  as  a  teacher,  and  their  inquiries  are  to  be 
confined  to  the  '^ moral  character"  and  'Mearning  and  ability"  of  the 
applicant.    Ibid, 

3.  Under  the  provisions  of  the  acts  relating  to  schools,  the  school  directors 

are  the  legal  visitors,  and,  under  the  powers  conferred  upon  them,  may 
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Buspend  or  dismiss  a  teacher,  or  correct  any  abuses  in  the  school;  in 
case  of  a  sab-district,  they  should  notify  the  committee  of  each  sub- 
district  of  the  suspension  or  dismissal  of  a  teacher.  Ibid. 
4.  Where  a  teacher  who  was  appointed  by  a  school  committee  of  a  sub- 
district,  had  not  reoeiTcd  the  requisite  certificate,  and  whom,  upon  ap- 
plication to  the  directors,  they  refused  to  examine,  proceeded  to  oc- 
cupy the  school-house  and  teach  the  scholars,  against  the  will  of  the 
<^  directors;"  on  a  mandamus  to  the  school  directors  to  pay  his  salary: 
keld^  that  he  could  not  be  employed  or  receive  compensation,  and  that 
the  school  directors  upon  a  risit  for  the  purpose,  had  authority  to  ter- 
minate his  powers.    Itnd* 

CONDITION. 
X.  Though  a  limitation  to  a  widow  so  long  as  she  remains  unmarried,  is 
good,  yet  if  a  legacy  or  bequest  of  personal  property  be  given  to  a 
party  for  life,  with  a  condition  subsequent  annexed  thereto,  that  if  the 
legatee  marries,  the  legacy  is  to  go  over;  it  seems  such  condition  is 
bad.    MiddUUm  r.  JZtee,  88. 

CONSPIRACY. 

1.  A  combination  is  criminal  when  the  act  to  be  done  has  a  necessary  ten« 
dency  to  prejudice  the  public,  or  to  oppress  individuals,  by  unjustly 
subjecting  them  to  the  power  of  the  confederates.    Com,  v.  CarlUle,  36. 
8.  Principles  of  the  law  of  conspiracy  examined.    Ibid. 

3.  Conspiracy  consists  in  an  agreemerU  or  common  design  to  do  an  unlawful 

act ;  or  to  do  a  lawful  act,  for  an  unlawful  end,  though  nothing  be  done 
in  pursuance  of  it:  it  is  then  indictable;  but  is  not  the  subject  of  a 
civil  action,  unless  some  act  be  done  to  give  effect  to  the  purposes  of 
the  conspirators,  either  of  extortion  or  mischief.  Hinehman  v.  Richie^ 
143. 

4.  When  the  fact  of  the  combination  of  the  individuals  in  the  unlawful 

enterprise  is  shown,  every  act  and  declaration  of  each  member  of 
the  confederacy,  in  pursuance  of  the  original  plan,  and  with  re- 
ference to  the  common  object,  is,  in  contemplation  of  law,  the  act  and 
declaration  of  them  all,  and  is  original  evidence  against  them  all.   Ibid. 

5.  It  makes  no  difference  at  what  time  any  one  came  into  the  conspiracy: 

every  one  who  does  enter  into  such  a  common  design  is,  in  law,  a 
party  to  every  act  which  had  been  previously  done  by  any  of  the  others 
in  pursuance  of  it.    Ibid. 

6.  An  action  of  eompiracy^  for  confining  the  plaintiff  in  a  lunatic  asylum, 

cannot  be  sustained  if  the  defendants  conscientiously  believed  that 
the  plaintiff  was  deranged,  and  required  for  his  recovery  medical  treat- 
ment under  restraint.    Ibid, 

7.  Although  the  existence  of  a  conspiracy  to  confine  the  plaintiff  in  a 

lunatic  asylum  be  proved,  yet  neither  the  signing  of  a  certificate  of 
lunacy  by  a  physician,  nor  the  receiving  and  keeping  of  the  plaintiff 
in  the  asylum,  by  the  officers  thereof,  nor  the  serving  as  a  juror  on  an 
inquest  by  which  the  plaintiff  was  found  a  lunatic,  but  which  was 
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afterwards  set  aside,  will  render  either  the  physician,  the  officers  of 
the  asylum,  or  the  members  of  the  inquest,  co-conspirators,  unless 
they  had  knowledge  of  the  existence  of  the  conspiracy,  and  their 
several  acts  were  corruptly  done  in  furtherance  thereof.    Ibid. 

8.  A  conspiracy  between  A.  and  the  book-keeper  of  a  bank,  by  which  A. 

was  to  draw  checks  on  the  bank,  and  the  book-keeper  was  to  arrange 
the  entries  in  the  bank  so  as  to  make  it  appear  that  A.,  was  a  creditor 
of  the  bank  to  the  amount  of  the  checks,  is  indictable  at  common  law. 
Com,  V.  Foeringy  315. 

9.  An  indictment  is  sufficient  which  simply  avers  that  the  defendants  did 

conspire  together  to  cheat  and  defraud  a  certain  bank  of  its  moneys, 
&c.,  and  then  proceeds  specially  to  set  forth  the  overt  acts.    Ibid. 

10.  In  a  prosecution  for  conspiracy,  it  is  in  the  discretion  of  the  common* 
wealth  to  include  as  many  of  the  alleged  co-conspirators  in  the  in* 
dictment  as  it  may  deem  expedient;  and  the  non-joinder  of  any  such, 
provided  there  are  enough  alleged  on  the  record  to  constitute  the 
offence  tdiundej  is  not  matter  for  demurrer.    Com,  v.  Demcdn^  441. 

CONSTITUTIONAL  LAW. 

1.  It  seemsj  that  the  1 1th  article  of  the  amendments  to  the  constitution  of 

the  United  States,  which  declares  that  "  the  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in  law  or 
equity  J  commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign 
state,"  does  not  extend  to  suits  of  admiralty  or  maritime  jurisdiction. 
0lm8ied*8  Caae,  9. 

2.  It  is  not  a  violation  of  the  bill  of  rights  to  restrain  an  insane  person  of 

his  liberty,  without  oath  or  affirmation.    Hinehman  v.  Richie^  143. 

3.  An  injunction  will  not  be  granted  against  public  officers  acting  under 

the  authority  of  the  state,  to  restrain  them  from  taking  private  pro- 
perty for  a  public  improvement,  until  suitable  compensation  shall  be 
made,  where  a  mode  is  provided  by  law  for  the  assessment  of  the  da- 
mages sustained,    ffeston  v.  Canal  Commisrionerij  183. 

4.  The  constitution  of  the  United  States  prescribes  the  only  mode  by 

which  they  can  acquire  land  as  a  sovereign  power,  and  therefore 
they  hold  only  as  an  individual  when  they  obtain  it  in  any  other 
manner.    Com.  v.  Young,  302. 

CONSTRUCTION. 

1.  The  best  rule  by  which  to  arrive  at  the  meaning  and  intention  of  a  law, 

is  to  abide  by  the  words  which  the  law-maker  has  used ;  and  this  rule 
holds  most  strongly  in  expounding  a  constitution.    Olmtied'$  CaiCj  9. 

2.  Statutes  are  to  be  interpreted  as  near  as  may  be  to  the  principles  of  the 

common  law;  and  technical  terms  are  to  be  understood  in  their  tech- 
nical sense,  unless  it  clearly  appear  by  the  context  that  they  were 
intended  to  be  understood  in  a  different  one.  Fleming  v.  The  Inturanee 
Co.y  106. 

3.  Extraneous  evidence  and  circumstances  may  be  resorted  to,  in  aid  of 
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a  doubtful  ooustraotioiii  but  it  cannot  be  legitimately  used  to  control 
the  obTions  meaning  of  the  language  which  parties  hare  chosen  to 
employ.    SkilUm  t.  Wd)iier,  d03. 

CONTRACT. 
1.  When  an  agreement  is  inyalid  from  the  unlawfulness  of  its  considera- 
tion, any  subsequent  agreement,  based  upon  it,  is  equally  inralid. 
Columbia  Bridge  G».  v.  JT/tne,  320. 
See  Bail,  4.    Coybmant,  1. 

COBP(»ATIONS. 

1.  The  act  of  assembly  which  provides  for  the  service  of  process  upon  the 

president  or  other  officers  of  corporations,  is  only  applicable  to  corpo- 
rations whose  charters  are  granted  in  Pennsylvania;  and  service  upon 
an  officer  of  a  corporation  of  another  state,  whilst  within  the  jurisdic- 
tion of  our  courts,  is  irregular,  and  will  be  set  aside.  ComU  v.  The  Bamk 
efKerUueky^  63. 

2.  The  legislature  may  incorporate  aliens,  notwithstanding  their  adverse 

allegiance :  the  existence  of  adverse  allegiance  goes^  not  to  the  power 
of  the  legislature,  but  to  the  propriety  of  its  exercise.  Com,  v.  O^Don' 
neHlll. 

5.  Aliens  cannot  be  incorporated  under  the  provisions  of  the  act  of  6th 

April,  1791.    Ibid. 
4.  The  word  "persons,"  as  used  in  the  act  of  assembly  of  May  31, 1841,  is 
to  be  construed  to  mean  corporations  as  well  as  individuals.    Hermite 
efSL  AugutUne  r.  The  County,  116.  St,  MehaeVe  Ckwrth  v.  The  CowUy^ 
121. 

6.  Where  an  act  of  assembly  stipulated  that  a  corporation,  befpre  enjoying 

certain  immunities,  should  give  security  to  the.  court  of  common  pleas, 
in  such  sum  and  in  such  manner  as  the  court  knight  think  proper  to 
require,  for  the  faithful  payment  and  redemption  of  all  the  notes  by 
them  issued;  held,  that  the  bond  of  the  corporation  alone  was  not 
sufficient  security  within  the  act.    Columbia  Bridge  Co,  v.  KUne,  320. 

6.  A  corporation  cannot  maintain  an  action  on  a  bond  taken  by  it,  or  as- 

signed to  it,  unless  it  be  for  a  debt  contracted  in  the  course  of  its  legi- 
timate operations,  and  for  an  object  finally  promotive  of  the  purpose 
for  which  it  is  incorporated ;  bnt  such  corporation  would  have  a  right 
to  take  a  bond,  or  the  assignment  of  a  bond,  for  moneys  advanced  for 
the  purposes  of  its  constitution,  or  for  any  other  object  fairly  promotive 
of  the  views  and  intentions  for  which  the  company  was  incorporated. 
Ibid. 

7.  A  corporation  may  be  a  trustee.    Ibid. 

8.  A  municipal  corporation,  under  a  power  to  make  such  by-laws  as  shall 

be  necessary  "  to  promote  the  peace,  good  order,  benefit  and  advan- 
tage of  the  borough,''  and  to  assess  such  taxes  as  shall  be  necessary 
for  carrying  the  same  into  effect;  is  not  authorized  to  levy  a  tax  for 
the  payment  of  part  of  the  expense  to  be  incurred  by  a  rail-road  com- 
pany in  bringing  the  line  of  their  road  nearer  to  the  town  than  origi- 
nally located.    M^-Dermond  v.  Kennedy,  332. 
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9.  No  form  of  words  is  neoessary  to  create  a  corporation.   Magill  ▼.  Bmonj 

350. 

10.  No  oharter  is  necessary  where  a  corporate  right  is  secnred  by  the  con- 
stitution; nor  where  the  individuals  composing  the  supposed  corpora- 
tion are  capable  of  purchasing.  The  effect  of  a  local  custom  may  be 
to  give  a  right  by  succession  without  a  charter.    Ibid, 

11.  Conveyances  in  mortmain  were  good  at  common  law.    Ibid, 

12.  Hie  spirit  of  all  the  constitutions  of  the  state  is  in  finvour  of  protecting 
the  rights  of  religious,  literary  and  charitable  societies.    Ibid. 

13.  All  bodies  united  for  religious,  literary  and  charitable  purposes  are 
corporations  by  prescription.    Ibid* 

14.  By  the  constitution  of  Pennsylvdnia  ecclesiastical  persons  have  the 
same  civil  capacity  to  purchase  as  other  natural  persons;  incorporation 
being  only  necessary  to  confer  the  franchise  of  succession.    J^nd, 

15.  Although  the  principles  of  the  statute  of  43  Eliz.  relating  to  charitable 
uses  have  been  adopted  by  the  courts  in  Pennsylvania,  yet  they  will 
not  exercise  the  discretion  assumed  by  the  chancellor  of  directing  the 
disposition  of  funds,  or  the  doctrine  of  ey  pres.    Ibid. 

16.  The  statutes  of  mortmain  have  been  extended  to  this  state  only  so  far 
as  they  prohibit  dedications  of  property  to  superstitious  uses,  and 
grants  to  corporations  without  statutory  license.    Ibid, 

17.  Whether  there  can  be  a  forfeiture  for  an  alienation  in  mortmain — 
qutrtf    Ibid. 

18.  What  will  be  considered  bequests  for  pious  and  charitable  uses.    Ibid. 

COSTS. 

1.  A  guardiam  cannot  raise  an  aoconnt  merely  to  get  commissions  on  a 
fund  which  does  not  pass  through  his  hands;  and  is  not  entitled  to  an 
allowance  for  expenses  incurred  in  pursuance  of  such  unfounded  claim 
to  commissions.    RobaM  Appeal^  479. 

COURTS. 
1.  A  state  court  has  a  right  to  discharge  a  prisoner  committed  under  pro- 
cess from  a  federal  court,  if  it  clearly  appears  that  the  federal  court 
had  no  jurisdiction  of  the  case.  Obn$ted^$  Casey  9. 
9.  Questions  of  prize,  since  the  adoption  of  the  constitution  of  the  United 
States,  are  exclusively  within  the  jurisdiction  of  the  federal  courts. 
Ibid. 

3.  It  is  not  sufficient,  to  oust  the  jurisdiction  of  the  federal  courts,  that  the 

state  claims  an  interest  in  the  subject  of  the  dispute.    Ibid, 

4.  //  9eem$i  that  the  1 1th  article  of  the  amendments  to  the  constitution  of 

the  United  States,  which  declares  that  ''the  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  ^fi  law  or 
equity^  commenced  or  prosecuted  against  one  of  the  United  States  by 
citizens  of  another  state,  or  by  citizens  or  subjects  of  any  foreign  state," 
does  not  extend  to  suits  of  admiralty  or  maritime  jurisdiction.  Ibid. 
6.  The  judges  of  the  state  courts  have  authority  to  issue  writs  of  hoheas 
corpus  to  bring  up  the  bodies  of  persons  committed  to  prison  under  the 
asserted  authority  of  the  United  States.    Lockifigton's  Case,  969. 
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COVENANT. 

1.  An  agreement  between  the  master  of  a  veuel  and  a  passenger,  that  the 
latter  shall  remain  on  board  nntil  he  has  paid  his  freight,  is  lawful. 
He  cannot  plead,  as  a  set*off,  that  the  master  did  not  famish  the  pro- 
visions which  he  stipulated.  These  are  mutoal  ooyenants,  on  which 
each  party  may  have  an  action.     Com.  v.  SckuUzj  39. 

d.  li  $eenUf  that  a  conveyance  of  a  lot;  on  ground  rent,  described  as  "bounded 
on  the  Mouik  by  Beck  $irui^  to  be  laid  open  J^y  feet  ioide^from  Sixth  Mtreet  to 
Seventh  §treetj"  created  a  covenant  that  the  street  should  be  opened  of 
that  width  to  give  access  to  the  lot;  and  that  such  covenant  while  it 
remained  unbroken  ran  with  the  land.  Daiiey  v.  Beck*a  Exeeaton,  107. 

3.  Bat  an  action  for  a  breach  of  such  covenant  could  be  maintained  only  by 

him  who  was  the  owner  at  the  time  of  the  breachf  and  not  by  a  sub- 
sequent grantee.    Ibid. 

4.  The  action  of  covenant  lies  only  against  a  party  who  has  sealed  and  de- 

«livered  the  instrument.     Wibon  v.  Breeheminj  445. 
6.  A.  being  the  holder  of  a  mortgage,  brought  an  action  of  covenant  against 
B.,  the  assignee  of  the  mortgagor,  to  recover  the  difierence  between  the 
mortgage  debt  and  what  the  property  sold  for.    Hetd,  that  no  covenant 
being  sealed  by  the  defendant^  the  action  would  not  lie.    Ibid* 

CRIMINAL  LAW. 

1.  It  is  not  a  justification  of  the  offence  of  obstructing  the  execution  of  pro- 
cess issued  out  of  a  federal  court,  that  the  defendants  were  subordinate 
officers  of  the  militia  of  a  state,  and  acted  under  the  sanction  of  a  law 
of  the  state,  and  under  orders  from  the  governor  and  commander  in 
chief  of  the  militia  of  the  state.    Olnuted*»  Oue,  9. 

9.  A  combination  is  criminal  when  the  act  to  be  done  has  a  necessary  ten- 
dency to  prejudice  the  public,  or  to  oppress  individuals,  by  unjustly 
subjecting  them  to  the  power  of  the  confederates.    Com,  v.  CarUekj  36. 

3.  Where  one  or  more  individuals  contribute  sums  of  money  to  employ 

counsel  to  carry  on  a  criminal  prosecution,  it  is  not  maintenance  in 
them  to  do  so,  nor  does  the  fact  of  their  so  doing  go  to  impeach  their 
credit;  though  if  such  aid  be  given  through  malicious  motives,  and 
without  probable  cause,  they  render  themselves  liable  to  an  action  for 
damages  at  the  suit  of  the  party  so  prosecuted.    Com.  v.  Dujmyj  44. 

4.  When  three  or  more  persons  agree  to  go  to  a  church  where  divine  service 

is  to  be  performed,  and  to  laugh  and  talk  during  the  performance  of  the 
same  in  a  manner  which  might  be  excusable  in  a  tavern ;  and  in  so 
doing  manifest  a  determination  to  resist  by  force  any  efbrt  that  may 
be  made  to  remove  them  or  prevent  their  so  doing,  they  will  be  guilty 
of  riot.    Ibid, 

5.  It  aeenu  that  the  unnecessary  performance  of  secular  labours  on  SuDday, 

in  such  a  way  as  to  disturb  the  worship  of  others,  is  indictable  in  Penn- 
sylvania.   Ibid, 

6.  A  pig  sty  in  a  city  is,  j^er  m,  a  nuisance.    Com.  v.  Fan  Sickle^  69. 

7.  It  is  no  defence  to  an  indictment  for  a  nuisance  in  a  city,  that  it  has 

been  conducted  in  the  same  place  for  a  long  series  of  years,  as  no  nui- 
sance can  be  justified  by  prescription ;  nor  that  it  has  become  neces- 
sary to  the  conmiunity  in  which  it  is  situated.    Ibid. 
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8.  A  nuisance  in  a  city  is  not  the  less  obnoxious  to  indictment  from  the  fact 

that  it  is  connected  with  a  large  and  flourishing  manufacture.    Ihid, 

9.  A  conspiracy  between  A.  and  the  book-keeper  of  a  bank,  by  which  A. 

was  to  draw  checks  on  the  bank,  and  the  book-keeper  was  to  arrange 
the  entries  in  the  bank  so  as  to  make  it  appear  that  A.  was  a  creditor 
of  the  bank  to  the  amount  of  the  checks,  is  indictable  at  common  law. 
Com,  y.  Foering,  315. 

10.  An  indictment  is  sufficient  which  simply  avers  that  the  defendants  did 
conspire  together  to  cheat  and  defraud  a  certain  bank  of  its  moneys, 
&c.,  and  then  proceeds  specially  to  set  forth  the  overt  acts.    Ibid. 

11.  It  is  a  public  nuisance,  and  indictable  at  common  law,  to  place  on  the 
foot-way  of  a  public  street,  a  stall  for  the  sale  of  fruit  and  con- 
fectionary, although  the  defendant  pay  rent  to  the  owner  of  the  ad- 
joining premises,  for  the  use  of  so  much  of  the  pavement  as  is  occu- 
pied by  him.     Com,  v.  Wentworthf  318. 

12.  A  count  for  a  common  law  misdemeanor  may  be  joined  with  a  count 
for  a  statutory  misdemeanor,  and  on  a  verdict  of  guilty  on  each,  the 
court  will  impose,  if  they  think  proper,  a  separate  sentence  on  each. 
Com.  V.  Sy heater^  331. 

13.  The  production  of  an  abortion  or  miscarriage  is  an  offence  at  common 
law.    Com.  V.  Demaifij  441. 

14.  It  is  not  necessary,  ii  seemt,  in  an  indictment  for  the  production  of  an 
abortion,  to  aver  quicknesa  on  the  part  of  the  mother;  it  is  sufficient  to 
set  forth  that  she  was  "big  and  pregnant."    lind, 

15.  One  who  is  in  prison  for  non-payment  of  a  fine,  is  not  entitled  to  be  dis- 
charged on  filing  an  insolvent  bond,  under  the  act  of  11th  April,  1848, 
until  he  has  been  in  actual  confinement  for  three  months.  Feehan^B 
Ca$e,  462. 

CUSTOM  AND  USAGE. 

1.  The  custom  to  pay  real  estate  brokers  one  per  cent,  on  the  amount  of 

their  sales,  as  a  compensation  for  their  services,  where  it  is  certain, 
uniform,  and  generally  understood,  is  binding  on  persons  employing 
them.    Itulee  v.  Jonesj  76. 

2.  On  whatever  subject  a  known  and  recognised  usage  exists,  it  forms  the 

law  of  the  case,  and  controls  all  affirmative  statutes,  and  the  rules  of 
the  common  law,  as  a  general  or  local  law,  according  to  its  nature. 
Magill  V.  Brown,  350. 
See  Corporations,  9. 

CY  PRES. 
See  Charities,  2. 

DAMAGES. 

1«  Exemplary,  or  vindictive  damages,  cannot  be  given  in  an  action  against 
the  county  for  injuries  suffered  by  the  violence  of  a  mcb;  damages  to 
the  full  extent  of  the  injury  inflicted  should,  however,  be  allowed. 
HermitM  of  St.  Jugusttne  v.  The  County j  1 16.  St.  MchacPa  Church  V.  The 
County  J  121. 
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S.  In  «n  action  of  this  kind  agmtnst  the  oooDty,  Uie  jury,  may  allow  as  da- 
mages the  fnll  valae  of  the  property  at  the  time  of  its  destnictioiiy 
with  interest  added  to  the  time  of  their  Terdiot.    Ibid. 

S.  Whether  such  additioaai  allowanoe  can  be  made  as  interest. — Queref 
Ibid. 

4*  Vindictire  damages  cannot  be  reoovered  against  a  master  for  the  negli- 
gence of  his  servant.    HummtU  ▼.  Wetttr,  134. 

5.  Where  a  collision  oocnrs  on  a  pablio  road,  if  the  jnry  believe  the  de- 

fendant was  engaged  at  the  time  in  a  trial  of  speed  with  a  third  party, 
the  jury  may  give  exemplary  damages.    Kennedy  r.  fVaj^f  186. 

6.  Where  the  conrt  chaiged  the  jury  that  they  might  give  exemplary  da- 

mages, which  the  jnry  declined  to  do,  and  found  damages  which  the 
court  thought  much  too  small,  the  court,  nevertheless,  refused  an  ap- 
plication  to  grant  a  new  trial,  holding  that  the  question  of  damages 
was  one  for  the  jury,  with  which  the  court  could  not  meddle.    Ibid, 
See  641L,  1,  2. 

DECEIT. 
See  Bail,  3. 

DEDICATION. 
See  CuuECBcr,  2,  3^  6. 

DEED. 
1.  To  avoid  a  deed,  as  fraudulent,  under  the  statute  of  13  Eliz.,  oh.  5,  It 
must  be  shown  that  both  parties  to  it  intended  the  forbidden  frand. 
Towar  r.  BaningUmf  953. 

DEMURRER. 
See  Imdictmxnt,  5-7. 

DISCONTINUANCE. 
See  Quo  WARftAHTo. 

EQUITY. 

1.  Equity  disregards  preferences  which  cannot  be  enforced  at  law,  wher- 

ever it  has  exclusive  control  of  the  fund  on  which  they  seem  to  act ; 
and  it  respects  them  only  where  to  do  otherwise  would  merely  turn 
the  party  round  to  another  tribunal.    Im.  Co,  r,  Vtdan  Canal  Od.,  48. 

2.  A  party  cannot  have  the  aid  of  a  chancellor  in  executing  a  contract, 

when  by  his  own  laches  the  rights  of  third  persons,  without  notice, 
have  intervened,  which  will  be  prejudiced  by  the  action  asked  for. 
Ibid, 

3.  Though  an  agreement  which  is  to  be  perfected  by  the  execution  of  an 

instrument  is  among  the  few  exceptions  to  the  role  that  equity  does 
not  decree  specific  performance  of  a  contract  relating  exclusively  to  a 
personal  chattel,  it  is  nevertheless  open  to  all  the  objections  that  could, 
in  equal  circumstances,  be  made  to  the  execution  of  a  contract  for  the 
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parchase  of  lands;  and  against  a  bill  to  enforce  each  a  pnrchaae,  a 
d^ay  of  fifteen  years  wonld  be  decisire.    Ihid, 

4.  If  a  mistake  exist,  not  in  an  instrament  which  is  intended  to  give  effect 
to  a  preliminary  agreement,  bot  in  the  agreement  itself,  and  it  is  shown 
to  have  been  prodaced  by  ignoranoe  of  a  material  fact,  equity  will  re- 
lieve according  to  the  natnre  of  the  case ;  bat  if  the  agreement  was 
not  founded  on  such  mistake,  eqnity.will  not  decree  another  security 
to  be  given,  different  from  that  which  had  been  agreed  upon,  or  treat 
the  case  as  if  the  other  secnrity  had  been  actually  executed.    Ibid. 

5«  On  a  motion  for  a  special  injunction,  where  the  defendant's  answer  is 
filed  before  the  day  of  hearing,  it  is  to  be  considered  as  an  applica- 
tion after  answer  to  the  bill.    Lemg  v.  Langton,  191. 

6.  Where  the  application  is  for  an  injunction,  upon  affidavit,  before 

answer,  upon  the  ground  of  apprehended  irremediable  injury^  the 
court  will  hear  counter-affidavits  until  satisfied  with  the  information 
offered ;  and  the  course  is  the  same  where  the  application  is  to  issue 
an  injunction,  before  answer.    Ibid, 

7.  But  if  the  defendant  has  filed  his  answer,  no  affidavits  can  be  read  to 

bontradict  it.    Ibid 

8.  The  exceptions  to  this  rule  are  cases  of  waste,  and  of  partnership,  when 

it  is  made  clearly  to  appear  that  one  partner,  by  acts  of  extreme  mis- 
conduct is  bringing  the  subject  of  the  partnership  within  the  principle 
of  irreparable  mischief,  and  so  making  the  case  analogous  to  waste. 
Ibid. 

9.  They  are  permissible  only  to  show  fraud,  mismanagement  or  improper 

conduct  in  the  acting  partner,  or  to  show  actual  or  threatened  waste, 
but  never  to  show  title  in  the  plaintiff,  or  the  fact  of  partnership.  Ibid» 

10.  If  a  partner  pledge  his  whole  time  for  the  joint  benefit,  and  subsequently 
'  acquire  property  by  his  individual  exertions  in  other  business,  the  re- 
medy of  his  co-partner  is  not  by  bill  for  an  account,  but  by  action  for 
breach  of  covenant.    Ibid, 

11.  Equity  will  in  no  shape  lend  itself  to  assist  a  gambling  transaction,  or 
in  any  way  to  vindicate  a  contract  of  which  gambling  is  the  object. 
Ibid. 

12.  A  court  of  equity  will  entertain  jurisdiction  to  compel  the  trustees  of  a 
church  to  permit  clergymen  who  adhere  to  the  principles  of  the  church, 
with  which  they  are  in  connexion,  to  minister  to  the  congregation  in 
the  church  edifioe,  and  to  appropriate  the  profits  to  the  support  of  such 
ministry,  without  regard  to  the  comparative  numbers  of  the  respective 
parties  in  the  congregation.    Skikon  v.  fVdtgter,  303. 

13.  It  is  not  sufficient,  to  oust  the  jurisdiction  of  a  court  of  equity,  that  the 
complainant  has  a  remedy  at  law;  unless  that  remedy  be  full,  com- 
plete and  adequate.    Ibid. 

14.  A  chancellor  will  not  exercise  his  discretion  in  giving  effect  to  execu- 
tory agreements,  in  detriment  of  the  rights  of  innocent  third  persons, 
without  notice.     Towar  v.  Barringianj  S53. 

15.  Therefore,  an  agreement  with  a  creditor  not  to  assign,  encumber  or 
dispose  of  the  debtor's  personal  property  in  any  manner,  to  the  pre- 
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judice  of  the  creditor,  and  that  erery  Buch  assignment  shall  be  void 
as  to  him,  will  not  be  enforced  in  equity,  when  the  rights  of  other 
creditors  without  notice  have  intenrened.    Ibid. 

16.  Courts  of  equity  exercise  their  jurisdiction  in  cases  of  fraud,  accident 
and  breach  of  trust  in  matters  of  charity,  on  the  same  principles  as  in 
other  cases.    Magill  ▼.  Browrij  S50. 

17*  The  courts' of  equity  were  not  affected  by  the  statute  of  43  Eliz.    Ibid. 

18.  Where  a  fund  is  under  the  control  of  a  coart  of  equity,  it  may  proceed 
to  a  final  distribution  among  the  different  claimants,  in  the  same  man- 
ner as  if  each  was  a  party  competent  to  become  an  original  complain- 
ant by  original  bill.    Ibid, 

ERROR. 

1.  A  party  must  bring  forward  the  several  parts  of  his  case  in  their  order; 
and  although  the  court  has  power  to  relax  the  rule  in  this  respect,  its 
refusal  so  to  do  is  matter  of  legal  discretion,  not  subject  to  writ  of 
error.     Columbia  Bridge  Co.  T.  KUne^  320. 

d.  It  is  not  error  that  in  charging  the  jury,  the  court,  after  answering  a 
point  submitted  affirmatively,  proceeds  to  qualify  it  by  stating  that  if 
the  facts  were  different  from  those  assumed  in  the  point,  the  law 
would  be  otherwise.  The  question  always  is,  not  whether  a  party  is 
deprived  of  the  advantage  gained  by  an  artful  representation  of  a  part 
of  the  case,  but  whether  the  court  has  laid  down  sound  law  for  the  de- 
cision of  the  whole.    Ibid. 

8.  If  bail  in  error  be  not  perfected  within  ten  days  after  exception,  the 
writ  of  error  may  be  nonprossed.    Campbell  v.  Greggt  440, 

EVIDENCE. 

1.  Notes  of  testimony  taken  by  counsel  on  a  former  trial,  were  allowed  to 

be  read  in  evidence,  where  it  was  proved  that  the  witness  resided  in 
another  state,  and  was  not  at  the  time  of  the  trial  within  the  jurisdiction 
of  the  court.    Flanagin  v.  Letbert,  61. 

2.  Mere  possession  of  personal  property  is  evidence  of  ownership,  and,  in 

the  absence  of  contrary  evidence,  is  to  be  held  conclusive.  Hermits 
rf  St,  Augustine  v.  7%e  County  y  116. 

3.  The  law  does  not  require  a  plaintiff  in  an  action  brought  against  the 

county  for  damages,  suffered  by  the  violence  of  a  mob,  to  prove  every 
article  destroyed ;  a  general  estiihate  will  be  sufficient  to  submit  to  a 
jury.    Ibid. 

4.  On  the  trial  of  an  issue  on  a  plea  in  abatement  by  N.  sued  alone,  on  a 

note  sighed  ^'N.  &  W.,"  for  the  non-joinder  of  W.;  the  said  W,  is  not 
a  competent  witness  for  N.,  although  released  by  him  from  all  costs 
or  damages  growing  out  of  the  suit.     Graham  v.  Eiehbaum^  439. 
See  Conspiracy,  4.    Construction,  3.    Criminix  Law,  3.   Witness,  1,  8. 

EXECUTION. 

1.  The  levying  of  an  execution  operates  to  vest  an  interest  in  the  sheriff, 
sufficient  to  enable  him  to  pursue  the  goods  levied  in  the  hands  of  a 
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trespasser;  but,  until  sold,  the  property  of  the  judgment  debtor  is  not 
'wholly  divested ;  it  remains  in  him,  subject  to  the  levy,  and  is  at  his 
disposal,  burdened  with  the  encumbrance.    Toviar  y.  Barringtoriy  953. 

2.  The  sale  of  land  in  one  state  under  authority  of  the  court  of  another 

state,  passes  no  title  to  the  purchaser,  the  parties  in  interest  out  of  the 
state  not  having  appeared  before  the  court.    Magill  y.  Brown,  350. 

3.  If  the  real  estate  of  a  debtor  be  sold  by  the  sheriff  before  judgment  of 

revival  be  obtained,  the  land  is  discharged  from  the  lien  of  the  judg- 
ment, and  the  creditor  cannot  proceed  to  judgment  of  revival  against 
the  land  so  discharged  from  the  lien,  but  must  look  to  the  proceeds  of 
sale.    Com.  v.  Rogers,  450. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  That  a  legacy  passing  by  will  under  a  general  power  of  appointment  is 

equitable  assets  for  the  payment  of  debts  of  the  donee  of  the  power, 

dubitaiur.    Com,  v.  Duffield,  469. 
See  Partnership,  1. 

FRAUD. 

1.  To  avoid  a  deed,  as  fraudulent,  under  the  statute  of  13  Eliz.  ch.  5,  it 

must  be  shown  that  both  parties  to  it  intended  the  forbidden  fraud. 
Towar  v.  Barrington,  263. 

2.  An  assignment  for  the  benefit  of  creditors  is  not  fraudulent  in  conse- 

quence of  the  assignors  having  previously  confessed  a  judgment  in 
trust  for  all  their  creditors  except  the  complainant,  upon  which  an  exe- 
cution had  been  issued  and  levied  before  the  making  of  the  assign- 
ment. Ibid. 
^.  A  judgment  confessed  by  a  firm  to  secure  sundry  partnership  creditors, 
is  not  fraudulent,  because  among  the  debts  secured,  are  sums  owing  by 
the  firm  to  the  individual  partners  as  executors  or  administrators.   Ibid. 

4.  Neither  the  common  law  nor  the  statute  of  13  Eliz.  prohibit  an  insolvent 

from  preferring  one  creditor  before  another  by  a  confession  of  judg- 
ment.   Ibid. 

5.  But  since  the  passage  of  the  act  of  16th  April,  1849,  such  preference,  by 

a  confession  of  judgment,  is  fraudulent  and  void,  as  against  a  subse- 
quent assignee  for  the  benefit  of  creditors ;  and  a  court  of  equity  iu  such 
case,  being  in  possession  of  the  whole  subject,  by  the  filing  of  a  cre- 
ditor's bill,  will  compel  all  the  creditors  to  come  in  under  the  assign- 
ment. Ibid, 
See  AssiGNMBNT.    Equitt,  9,  16. 

GAMBLING. 
See  Equity,  11. 

GUARANTEE. 
1.  Where  one  guaranties  the  payment  of  a  sum  of  money,  on  a  day  cer« 
tain,  the  creditor,  when  the  period  arrives,  may  sue  on  the  contract  of 
guarantee,  without  pursuing  the  principal  debtor.    Street  v.  Silver,  96. 
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GUARDIAN. 

1.  A  gaardian  cannot  miBe  an  aooonnt  merely  to  get  oommiasions  on  a  fond 
which  doea  not  pass  through  hia  handa ',  and  ia  not  entitled  to  aa  al- 
lowance for  ezpenaea  incorred  in  purBoaace  of  each  anfounded  olaim 
to  oomnueaiona.    Robarti^  ^VP^  ^^^« 
See  HuaBAMD  ahd  Wirsi  4. 

HABEAS  CORPUS. 

1.  A  state  ooart  baa  a  right  to  discharge  a  priaoner  oommitied  nnder  pro- 

oeaa  from  a  federal  court,  if  it  clearly  appeara  that  the  federal  court 
had  no  jariadiotion  of  the  caae.  ObmiUd*$  Que^  9.  Lockingl€tn*$  Osie,  969. 

2.  Unlesa  it  clearly  appeara  that  a  prisoner  brought  np  on  habea$  corpu$  ia 

entirely  innocent,  the  judge  is  bound  to  bail  or  remand.    Com.  y.  Ctar- 

Uiie^  36. 
S.  A  dischaige  on  Anbsoi  eorfus  puta  an  end  to  a  criminal  praaeoution,  so 

aa  to  enable  the  defendant  therein  to  maintain  an  action  for  maliciona 

prosecu lion .     Charle§  ▼.  JbelL  131. 
4.  The  decision  of  a  court  or  judge  refusing  to  discharge  a  prisoner  on 

kabem  eorptu^  is  no  bar  to  another  writ  for  the  same  cauae.    Com,  t. 

Biddk,  447. 

HOBflCTDE. 

1.  Driving  at  the  rate  of  fifteen  miles  an  hour,  or  a  mile  in  four  minutes, 
on  a  public  highway,  is  unlawful;  and  if  death  ensues  from  a  col- 
lision thus  produced,  without  fault  of  the  injured  party,  the  offence, 
it  seems,  would  be  murder  in  the  second  degree,  unless  accompanied 
with  such  circomstancea  of  passion  as  to  reduce  the  offence  to  man- 
slaughter.   Kemnedy  v.  Way^  186. 

HUSBAND  AND  WIFE. 
1.  The  settlement,  by  one  who  is  insolvent,  of  his  wife's  fortune  in  trustees, 
for  her  separate  use,  cannot  be  impeached  by  creditors  of  the  hus- 
band. Smethunt  y,  TAun/on,  127. 
9.  Until  a  husband  reduces  his  wife's  choses  in  action  into  posaession, 
his  creditors  cannot  touch  them :  and  if  he  declines  to  do  so  they 
have  no  right  to  object.    Ibid, 

3.  A  feme  covert  has  no  power  over  her  separate  estate  but  what  is  given 

to  her  by  the  conveyance  creating  it ;  and  then  only,  in  the  manner 
and  form,  and  for  the  objects  therein  prescribed .   WtikariU  v.  Meeke^  1 35. 

4.  A  fetM  eovertj  being  compellable  to  make  partition,  may  become  party 

to  an  amicable  action  of  partition;  and  so  also  may  minors,  by  their 
guardian.    Ibid, 

5.  A  husband  is  answerable,  dviUtery  for  the  acts  and  defaults  of  his  wife; 

therefore,  it  is  no  justification  in  an  action  for  malicious  prosecution, 
that  the  defendant's  wife  untruly  stated  to  him  facts  sufficient  to  in- 
duce him  to  believe  the  plaintiff  guilty  of  the  offence  charged,  and 
confirmed  her  statement  under  oath;  if  tAe  knew  such  statement  to  be 
untrue.    Le  Maietrt  v.  Hunter^  495. 
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IMPRISONMENT. 
See  fiAiL,  1-^.    CoNBTXTVTioirAi.  Law,  2. 

INDENTURE. 
See  Apprbntici,  2. 

INDICTMENT. 

1.  Where  an  indictment  charged  that  the  defendant  fed  a  large  nnmber  of 

hogs,  with  "slop,  fermented  grain,  the  offals  and  entrails  of  beasts, 
and  other  filth,"  by  means  whereof  a  nuisance,  &c.,  was  created,  and 
the  eridenee  showed  that  the  hogs  were  fed  ezdasively  on  slop,  it 
was  held  that  there  was  no  variance.    Cbm*  y.  Van  Siekk^  69. 

2.  The  act  of  assembly  of  91st  March,  1806,  prescribing  "that  in  all  cases 

where  a  remedy  is  prorided,  or  any  thing  directed  to  be  done  by  any 
act  or  acts  of  assembly  of  this  commonwealth,  the  directions  of  the 
said  acts  shall  be  strictly  pnrsued,  and  no  penalty  shall  be  inflicted, 
or  any  thing  done  agreeably  to  the  provisions  of  the  common  law  in 
such  cases,  farther  than  shall  be  necessary  for  carrying  such  act  or 
acts  into  effect,"— does  not  destroy  the  remedy  of  indictment  at  com- 
mon law,  as  to  a  nuisance  in  the  city  of  Philadelphia,  though  such 
nuisance  is  in  itself  liable  to  be  suppressed  by  the  summary  process 
afforded  by  the  acts  of  assembly  constituting  the  board  of  health.  Ibid. 

3.  An  indictment  is  sufficient  which  simply  avers  that  the  defendants  did 

conspire  together  to  cheat  and  defraud  a  certain  bank  of  its  moneys, 
&c.,  and  then  proceeds  specially  to  set  forth  the  overt  acts.  Com.  v. 
Foering,  315. 

4.  A  count  for  a  common  law  misdemeanor  may  be  joined  with  a  count 

for  a  statutory  misdemeanor,  and  on  a  verdict  of  guilty  on  each,  the 
court  will  impose,  if  they  think  proper,  a  separate  sentence  on  each. 
Com,  V.  Sylvester,  331. 
6.  A  defect  or  error  in  the  setting  forth  of  a  defendant's  name  in  an  indict- 
ment is  only  pleadable  in  abatement,  in  which  the  defendant  must 
give  a  better  name  ^  and  is  not  cause  for  demurrer.  Com.  v.  Demain, 
441. 

6.  A  misjoinder  of  counts  is  not  cause  for  demurrer;  the  proper  course 

being  for  the  defence,  in  such  case,  to  ask  the  court  before  trial  to  put 
the  prosecution  to  an  election.    Ibid. 

7.  In  a  prosecution  for  conspiracy,  it  is  in  the  discretion  of  the  common- 

wealth to  include  as  many  of  the  alleged  flo-conspi raters  in  the  indict- 
ment as  it  may  deem  expedient  ]  and  the  non- joinder  of  any  such,  pro- 
vided there  are  enough  alleged  on  the  record  to  constitute  the  offence 
aliunde,  is  not  matter  for  demurrer.    Ibid. 
See  Abortion,  2. 

INFANT. 

1.  The  enlistment  of  a  minor  into  the  army  of  the  United  States,  under  the 
act  of  1847,  (ten  regiment  bill)  without  the  consent  of  his  parent  or 
guardian,  is  illegal.     Com,  v.  BiddUj  447. 
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INFANT.— Cbfrftftuerf. 
S.  The  supreme  court  granted  t^habeas  corpu9^  at  the  iastanoe  of  the  parent, 

and  discharged  the  minor,  though  the  same  matter  had  been  fully 

heard  before  a  judge  of  the  court  of  common  pleas^  and  the  discharge 

refused  with  the  consent  of  the  minor.    Ibid. 
3.  The  court,  in  such  case,  has  no  authority  to  compel  a  retnrn  of  the 

bounty  or  clothing  receifed  from  the  United  States.    Ibid. 
See  Partitiok . 

INJUNCTION. 

1.  An  injunction  will  not  be  granted  against  public  officers  acting  under  the 
authority  of  the  state,  to  restrain  them  from  taking  private  property 
for  a  public  improvement,  until  suitable  compensation  shall  be  made, 
where  a  mode  is  provided  by  law  for  the  assessment  of  the  damages 
sustained.  HaUm  v.  Canal  Commimonen^  183* 
S.  On  a  motion  for  a  special  injunction,  where  the  defendant's  answer  is 
filed  before  the  day  of  hearing,  it  is  to  be  considered  as  an  application 
after  answer  to  the  bill.    Lemg  v.  Langton,  191. 

3.  Where  the  application  is  for  an  injunction,  upon  affidavit,  before  answer, 

upon  the  ground  of  apprehended  irremediable  injury,  the  court  will 
hear  counter-affidavits  until  satisfied  with  the  information  offered; 
and  the  course  is  the  same  where  the  application  is  to  issue  an  in- 
junction before  answer.    Ibid, 

4.  But  if  the  defendant  has  filed  his  answer,  no  affidavits  can  be  read  to 

contradict  it.    Ibid, 

5.  The  exceptions  to  this  role  are  cases  of  waste,  and  of  partnership,  when 

it  is  made  clearly  to  appear  that  one  partner,  by  acts  of  eitreme  mis- 
conduct is  bringing  the  subject  of  the  partnership  within  the  principle 
of  irreparable  mischief,  and  so  making  the  case  analogous  to  waste. 
Ibid. 
.  6.  They  are  permissible  only  to  show  fraud,  mismanagement  or  improper 
conduct  in  the  acting  partner,  or  to  show  actual  or  threatened  waste, 
but  never  to  show  title  in  the  plaintiff,  or  the  fact  of  partnership.  Ibid. 

INSOLVENT. 

1.  One  who  is  in  prison  for  non-payment  of  a  fine,  is  not  entitled  to  be  dis- 
charged on  filing  an  insolvent  bond,  under  the  act  of  11th  April,  1848, 
until  he  has  been  in  actual  confinement  for  three  months.  Feehan^t 
Cate,  462. 

See  Husband  and  Wifb,  1. 

INTEREST. 
See  Damages,  2,  3. 

TODGMENT. 

1.  Judgment  was  entered  on  a  bond  and  warrant  of  attorney,  which  stipu- 
lated that  execution  should  not  issue  before  default  in  the  payment 
of  several  promissory  notes,  unless  the  partnership  existing  between 
defendant  and  A.  B.  should  be  dissolved :  held,  that  an  execution  is- 
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sued  before  the  nMitiirity  of  the  notes,  without  a  scire  facias  having 
been  first  sued  out,  to  ascertain  whether  the  partnership  had  been 
dissolved,  was  irregular,  and  it  was  accordingly  set  aside.  MonUlius 
▼.  Monteliuif  79. 
3.  It  is  no  objection  to  the  validity  of  a  judgment  entered  under  the  38th 
section  of  act  of  34th  February,  1806,  that  no  declaration  was  filed ; 
although  the  warrant  of  attorney  required  that  one  shall  be  filed.  Ihid, 

3.  A  warrant  of  attorney  to  enter  judgment  as  of  the  last,  next,  or  any  sub- 

sequent term,  authorizes  the  entry  of  a  judgment  in  the  present  term. 
Ibid. 

4.  As  between  the  plaintiff  and  defendant,  it  is  no  objection  to  the  validity 

of  a  judgment,  that  the  prothonotary  has  not  fully  complied  with  the 
act  of  34th  of  February,  1806,  which  requires  him  to  enter  on  his  docket 
the  date  and  tenor  of  the  instrument  of  writing  on  which  the  judgment 
is  founded.    Ibid, 

5.  A  judgment  of  nouHMiit  ordered  to  be  entered  on  motion  of  the  defend- 

ant, by  the  judge  presiding  at  the  trial  of  a  cause  in  the  district  court 
for  the  city  and  county  pf  Philadelphia,  under  the  seventh  section  of 
the  act  of  llth  March,  1836,  is  not  a  bar  to  a  subsequent  action  brought 
against  the  same  defendant  by  the  same  plaintiff  for  the  same  cause. 
Fleming  v.  Insurance  Co.,  102. 

6.  A  judgment  confessed  by  a  firm  to  secure  sundry  partnership  creditors, 

is  not  fraudulent,  because  among  the  debts  secured,  are  sums  owing 
by  the  firm  to  the  individual  partners  as  executors  or  administrators. 
Towar  v.  Bcarringtonj  253. 

7.  A  judgment  creditor  who  issues  a  scire  facias  to  revive  his  judgment 

within  five  years,  but  after  the  real  estate  of  the  debtor  was  conveyed 
to  another,  and  causes  it  to  be  served  upon  the  judgment  debtor  and 
the  purchaser  as  terre  tenant,  thereby  continues  the  lien  of  his  judg- 
ment, if  he  prosecute  his  writ  of  scire  facias  with  due  diligence.  Com, 
V.  Rogers,  450. 

8.  But  if  the  real  estate  of  the  debtor  be  sold  by  the  sheriff  before  the 

judgment  of  revival  be  obtained,  the  land  is  discharged  from  the  lien 
of  the  judgment,  and  the  creditor  cannot  proceed  to  judgment  of  re- 
vival against  the  land  so  discharged  from  the  lien,  but  must  look  to 
the  proceeds  of  sale.    Ibid, 

9.  A  judgment  in  favour  of  one  firm  against  another  firm  where  one  of  the 

partners  is  a  member  of  both  firms,  may  be  sustained  under  the  act 
of  14th  April,  1838,  and  is  a  lien  on  the  separate  real  estate  of  such 
partner  3  but  his  separate  estate  cannot  be  seized  until  the  accounts 
are  taken,  and  the  equities  settled  between  the  parties.  Ibid, 
10.  A  judgment  against  one  partner,  in  a  suit  against  two,  without  any  ser- 
vice or  return  oi  nihil hdbet,  &c.,  against  the  other,  is  erroneous;  but  a 
bond  fide  payment  of  such  judgment  by  the  sheriff,  out  of  proceeds  of 
land  sold  by  him  on  which  it  was  a  lien,  is  a  protection  to  the  sheriff 
in  an  action  brought  against  him  by  the  judgment  debtor  or  his  subse- 
qnent  judgment  creditors,  after  a  reversal  of  the  judgment.    Ibid. 

21 
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JURISDICTION. 

1.  Qaefltions  of  prize,  smce  the  adoptioa  of  the  constitation  of  the  Uoited 

States,  are  ezclasiyely  within  the  jurisdictioa  of  the  federal  coarts. 
Ohmted"*  Ctue,  9. 

2.  It  is  not  sufficient,  to  oust  the  jurisdiction  of  the  federal  courts,  that  the 

state  claims  an  interest  in  the  subject  of  the  dispute.    Ibid. 

LANDLORD  AND  TENANT. 
1.  A  tenant  from  quarter  to  quarter,  who  has  held  orer,  is  not  bound  to 
give  notice  of  his  intention  to  quit  at  the  end  of  the  current  quarter. 
Cooke  y .  Neilion,  i63. 

LEGACY. 

See  Condition.    ExicuToas.    Will. 

LIBEL. 
1.  It  is  not  libellous  to  publish  the  proceedings  of  a  court  of  justice,  with- 
out a  malicious  intent  to  injure  the  character  of  the  plaintiff.  AV Laughs 
Un  Y.  J^Makin,  132. 

LUNATIC. 

1.  It  is  not  a  violation  of  the  bill  of  rights  to  restrain  an  insane  person  of 

his  liberty,  without  oath  or  affirmation.    Hinehman  y.  Richie^  143. 

2.  In  an  action  to  recover  damages  for  restraining  one  of  his  liberty,  as  a 

lunatic;  the  question  for  the  jury  is,  whether  the  safety  of  the  person 
himself,  or  that  of  his  family,  or  friends,  or  neighbours,  required  that 
he  should  be  restrained  for  a  time,  and  whether  such  restraint  is  neces* 
sary  for  his  restoration,  or  will  be  conducive  thereto.    Ibid, 

3.  An  action  of  conspiracy ^  for  confining  the  plaintiff  in  a  lunatic  asylum, 

cannot  be  sustained  if  the  defendants  conscientiously  believed  that 
the  plaintiff  was  deranged,  and  required  for  his  recovery  medical  treat- 
ment under  restraint.    Ibid, 

4.  Although  the  existence  of  a  conspiracy  to  confine  the  plaintiff  in  a 

lunatic  asylam  be  proved,  yet  neither  the  signing  of  a  certificate  of 
lunacy  by  a  physician,  nor  the  receiving  and  keeping  of  the  plaintiff 
in  the  asylum,  by  the  officers  thereof,  nor  the  serving  as  a  juror  on  an 
inquest  by  which  the  plaintiff  was  found  a  lunatic,  but  which  was 
afterwards  set  aside,  will  render  either  the  physician,  the  officers  of 
the  asylum,  or  the  members  of  the  inquest,  co-conspirators,  unless 
they  had  knowledge  of  the  existence  of  the  conspiracy,  and  their 
several  acts  were  corruptly  done  in  furtherance  thereof.    Ibid, 

5.  The  suing  out  of  a  commission  of  lunacy  is  not  actionable,  unless  it  be 

done  maliciously  and  without  probable  cause.    Ibid. 

6.  The  finding  of  an  inquisition  of  lunacy,  in  the  absence  of  improper 

motives,  is  proof  of  probable  cause.    Ibid. 

7.  The  finding  of  an  inquisition  of  lunacy  may  be  impeached  on  the  ground 

of  fraud,  and  in  such  case,  it  will  furnish  no  justification  for  the  arrest 
and  confinement  of  the  party.    Ibid, 
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8.  On  grantiDg  a  commiBsion  of  lunacy,  it  is  the  duty  of  the  court  to  make 

an  order  directing  notice  to  be  given  to  the  party,  or  his  near  relations, 
who  are  not  concerned  in  the  application ;  and  in  the  absence  of  any 
such  order,  an  omission  to  give  notice  is  not  to  be  imputed  as  a  fault 
to  the  persons  suing  out  the  commission.    Ibid. 

9.  Such  relations  or  friends  as  counsel  a  finding  against  the  alleged  lunatic, 

are  excluded  from  the  list  of  persons  competent  to  receive  notice  of  the 
execution  of  the  commission.    Ibid. 

10.  A  second  commission  cannot  be  issued  upon  the  original  petition, 
where  the  inquisition  and  proceedings  under  the  first  commission 
are  set  a^ide.    ibid, 

MAINTENANCE. 

1.  Definition  of  maintenance.    Com.  v.  Dupuy^  44. 

2.  Where  one  or  more  individuals  contribute  sums  of  money  to  employ 

counsel  to  carry  on  a  criminal  prosecution,  it  is  not  maintenance  in 
them  to  do  so,  nor  does  the  fact  of  their  so  doing  go  to  impeach  their 
credit;  though  if  such  aid  be  given  through  malicious  motives,  and 
without  probable  cause,  they  render  themselves  liable  to  an  action  for 
damages  at  the  suit  of  the  party  so  prosecuted.    Ibid. 

MALICIOUS  PROSECUTION, 
1.  Where  one  or  more  individuals  contribute  sums  of  money  to  employ 
counsel  to  carry  on  a  criminal  prosecution,  it  is  not  maintenance  in 
them  to  do  so,  nor  does  the  fact  of  their  so  doing  go  to  impeach  their 
credit;  though  if  such  aid  be  given  through  malicious  motives,  and 
without  probable  cause,  they  render  themselves  liable  to  an  action  for 
damages  at  the  suit  of  the  party  so  prosecuted.  Com.  v.  Dupuy^  44. 
9«  A  discharge  on  habeas  corpus  puts  an  end  to  a  criminal  prosecution,  so 
as  to  enable  the  defendant  therein  to  maintain  an  action  for  malicious 
prosecution.     Charles  v.  MelL  131. 

3.  To  sustain  an  action  for  malicious  prosecution,  the  plaintiff  must  esta- 

blish afiirmatively,  that  the  prosecution  originated  in  the  malice  of  the 
defendant,  and  wae  without  probable  cause.  Le  Maitire  v.  Hunter ^  495. 

4.  The  presumption  is,  that  every  public  prosecution  is  founded  on  pro- 

bable cause.    Ibid, 

5.  Malice  may  be  inferred  from  the  want  of  probable  cause,  but  if  there  is 

probable  cause  for  the  prosecution,  it  matters  not  what  malice  may  ap- 
pear to  exist.    Ibid. 

6.  But,  proof  of  malice,  although  not  sufficient  where  there  is  probable 

cause,  contributes  its  aid,  nevertheless,  to  the  evidence  of  want  of  pro- 
bable cause.    Ibid. 

7.  The  question  of  probable  cause  is  a  mixed  question  of  law  and  fact  ]  the 

court  determines  whether  a  certain  state  of  facts  amounts  to  probable 
cause,  and  the  jury  decides  whether  such  a  state  of  facts  exists.  Ibid. 

8.  Probable  cause  is  a  reasonable  ground  for  suspicion,  supported  by  cir- 

cumstances sufiicient  to  warrant  a  cautious  man  in  believing  that  the 
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party  is  guilty  of  the  offoDce  charged;  but,  if  this  belief  ttss  induced 
alone  by  the  prosecutor's  own  gross  error,  mistake,  negligence  or  ma- 
nagement, it  will  not  amount  to  probable  cause.    Ibid, 

9.  If  the  prosecution,  though  without  probable  cause,  was  instituted  under 

an  error  of  judgment,  and  without  malice,  the  action  cannot  be  sus- 
tained. But  if  want  of  probable  cause  is  shown  by  the  plaintiff,  then 
the  burden  of  proof  of  the  absence  of  malice  is  thrown  upon  the  de- 
fendant.   Ibid, 

10.  A  plea  of  justification  put  in  by  the  defendant,  after  knowledge  of  the 
plaintifi*'s  innocence^  is  of  itself  evidence  of  malice.    Ibid. 

11.  The  abandonment  of  the  prosecution,  or  the  neglect  or  omission  of  the 
defendant  to  make  good  his  charge  against  the  plaintiff,  is  not,  of  itself, 
evidence  of  malice,  or  of  want  of  probable  cause.    Ibid. 

13.  The  opinion  of  private  counsel  cannot  amount  to  proof  of  probable  cause, 
unless  the  facts  clearly  warrant  it,  and  were  correctly  and  truly  stated. 
Even  a  conviction,  if  obtained  by  false  testimony,  wholly  or  chiefly, 
would  be  the  subject  of  a  malicious  prosecution,  if  the  prosecutor  had 
reason  to  suspect  its  falsity,  and  had  not  reason  to  believe  in  its  truth. 
Ibid. 

13.  What  facts  would  amount  to  probable  cause.    Ibid. 

14.  A  husband  is  answerable  civiHter^  for  the  acts  and  defaults  of  his  wife ; 
therefore,  it  is  no  justification,  in  an  action  for  malicious  prosecution, 
that  the  defendant's  wife  untruly  stated  to  him  facts  sufficient  to  in- 
duce him  to  believe  the  plaintiff  guilty  of  the  offence  charged,  and  con- 
firmed her  statement  under  oath;  if  the  knew  such  statement  to  be 
untrue.    Ibid, 

15.  The  question  of  probable  cause  does  not  turn  on  the  actual  guilt  or  in- 
nocence of  the  accused,  or  upon  the  belief  of  the  prosecutor,  but  upon 
whether  there  was  reatonable  ground  to  believe  him  guilty.    Ibid. 

See  Lunatic,  5,  6. 

MASTER  AND  SERVANT. 

1.  When,  in  a  city,  a  horse  attached  to  a  carriage  is  found  running  on  the 

side-walk,  to  the  injury  of  citizens,  the  law  will  presume  negligence 
on  the  part  of  the  owner ;  and  he  is  liable  in  such  case  for  the  care- 
lessness or  neglect  of  his  servant.    Hummell  v.  Westerj  133. 

2.  A  master  or  employer  is  responsible  for  the  illegal  acts  of  commission 

or  omission,  short  of  wilful  wrong,  done  or  suffered  by  his  servant  or 
agent,  in  the  prosecution  of  the  business  intrusted  to  him  by  his 
principal,  whereby  third  persons  are  injured.    Myers  v.  Snyder^  489. 

3.  There  is  no  distinction  between  the  responsibility  of  an  employer  for 

the  acts  of  an  ordinary  agent  or  servant,  and  of  a  contractor  for  the 
erection  of  a  building;  both  are  included  within  the  operation  of  the 
rule.    Ibid, 

MISTAKE. 
1.  If  a  mistake  exist,  not  in  an  instrument  which  is  intended  to  give  effect 
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to  a  preliminary  agreement,  but  in  the  agreement  itself,  and  it  is  shown 
to  have  been  produced  by  ignorance  of  a  material  factj  equity  will  re- 
lieve according  to  the  nature  of  the  case ;  but  if  the  agreement  was 
not  founded  on  such  mistake,  equity  will  not  decree  another  security 
to  be  given,  diflferent  from  that  which  had  been  agreed  upon,  or  treat 
the  case  as  if  the  other  security  had  been  actually  executed.  Inauranee 
Co.  V.  Union  Canal  Co.,  48. 
See  Bills  or  Exchange,  5. 

MOB. 

1.  The  word  ''persons,"  as  used  in  the  act  of  assembly  of  May  31, 1841,  is 

to  be  construed  to  mean  corporations  as  well  as  individuals.  HtrmiU 
of  Si.  Augtuiine  v.  The  County,  116.  Si,  MichaePi  Church  v.  The  County ^ 
121. 

2.  Exemplary,  or  vindictive  damages,  cannot  be  given  in  an  action  against 

the  county  for  injuries  suffered  by  the  violence  of  a  mob;  damages  to 
the  full  extent  of  the  injury  inflicted  should,  however,  be  allowed.  Ibid, 

3.  The  law  does  not  require  a  plaint iflf  in  an  action  brought  against  the 

county  for  damages,  suffered  by  the  violence  of  a  mob,  to  prove  every 
article  destroyed ;  a  general  estimate  will  be  sufficient  to  submit  to  a 
jury.    lifid. 

4.  In  an  action  of  this  kind  against  the  county,  the  jury  may  allow  as  da- 

mages the  full  value  of  the  property  at  the  time  of  its  destruction, 
with  interest  added  to  the  time  of  their  verdict.    Ibid. 

5.  Whether  such  additional  allowance  can  be  made  as  interest. — Quere9 

Ibid. 

6.  Upon  knowledge  of  an  intention  to  attack  or  destroy  his  property,  it  is 

the  duty  of  the  plaintiff  or  of  his  agent  duly  constituted  for  that  pur- 
pose, if  sufficient  time  intervenes,  to  give  notice  to  an  officer  desig- 
nated in  the  act 3  and  such  notice  must  be  in  writing.  Wherever 
notice  is  required  under  a  statute,  written  notice  is  to  be  understood. 
St.  MehaePi  Church  Y.  The  County^  121. 

7.  Mere  apprehension  of  an  attack  is  not  sufficient  to  deprive  the  plaintiff 

of  the  benefits  of  the  statute;  knowledge  of  a  contemplated  attack 
must  be  brought  home  to  him,  and  it  must  also  be  proved,  that  a 
sufficient  time  elapsed  to  permit  notice  to  be  given  to  the  proper  officer. 
Ibid. 

MORTGAGE. 
1.  The  26th  section  of  the  act  incorporating  the  Union  Canal  Company 
authorized  them  ''to  raise  by  way  of  loan,  from  any  individuals  or 
bodies  corporate,  on  such  terms  or  conditions  as  they  might  think  fit, 
such  sums  of  money  as  they  might  from  time  to  time  find  expedient, 
for  the  completion  of  the  objects  aforesaid,  upon  the  credit  of  the 
capital  stock  and  incorporation,  including  the  net  proceeds  and  avails 
of  the  lottery,  and  tolls  and  profits  of  the  same ;  and  for  the  fulfilment 
of  the  terms  and  eondiiions  of  any  such  loon,  to  mortgage  any  part  or  the 
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iffhoU  of  their  property^  toUSf  profitSj  or  estate  whatever.^^  In  pnrsuance 
of  this  power,  the  company  resolred  to  borrow  550,000  dollars,  and 
pledged,  for  the  redemption  of  the  loan,  their  works,  accomplished 
or  to  be  accomplished,  &c.;  and  the  complainants  lent  them  money 
on  the  terms  indicated,  but  instead  of  insisting  on  a  formal  mortgage, 
took  a  certificate,  with  a  marginal  memorandum,  which  bore  that 
certain  funds  were  pledged  for  its  redemption  by  the  resolution  re- 
ferred to.  Held,  that  this  was  not  a  mortgage  within  the  meaning  of 
the  act,  and  that  after  the  lapse  of  fifteen  years,  intervening  creditors 
having  been  induced,  by  the  complainants'  omission  to  exact  a  mort- 
gage, to  advance  money  on  the  credit  of  the  funds,  a  chancellor  would 
not  entertain  a  bill  to  execute  the  contract  between  the  complainants 
and  the  company,  by  converting  it  into  a  mortgage  under  the  act  of 
assembly.  Insurance  Co,  r.  Union  Canal  Co,,  48» 
See  CovBKANT,  5. 

MORTMAIN. 
See  Corporation,  10,  15,  16. 

MUNICIPAL  CORPORATION. 
See  Corporation,  7. 

NEGLIGENCE. 

1.  When,  in  a  city,  a  horse  attached  to  a  carriage  is  found  running  on  the 
side- walk,  to  the  injury  of  citizens,  the  law  will  presume  negligeace 
on  the  part  of  the  owner ;  and  he  is  liable  in  such  case  for  the  care- 
lessness or  neglect  of  his  servant.    HummeU  v.  Water,  133. 

9.  Though  a  party  driving  on  a  public  road  should  lose  all  control  of  his 
horse,  and  an  injury  ensues  in  consequence,  yet  if  the  jury  believe 
that  the  loss  of  control  was  the  result  of  the  defendant's  prior  fault, 
the  plaintiff  may  recover.    Kennedy  v.  Way,  186. 

8.  Driving  at  the  rate  of  fifteen  miles  an  hour,  or  a  mile  in  four  minutes, 
on  a  public  highway,  is  unlawful;  and  if  death  ensues  from  a  col- 
lision thus  produced,  without  fault  of  the  injured  party,  the  offence, 
it  seems,  would  be  murder  in  the  second  degree,  unless  accompanied 
with  such  circumstances  of  passion  as  to  reduce  the  offence  to  man* 
slaughter.    Ibid, 

4.  In  an  action  of  trespass  against  the  master  of  a  horse  for  a  collision,  it  is 

for  the  latter  to  show  that  he  was  not  in  fault.    Ibid, 

5.  Where  a  collision  occurs  on  a  public  road,  if  the  jury  believe  the  de- 

fendant was  engaged  at  the  time  in  a  trial  of  speed  with  a  third  party, 
the  jury  may  give  exemplary  damages.    Ibid, 

6.  One  engaged  in  the  prosecution  of  a  lawful  work,,  is  bound  to  use  such 

care  and  caution  in  carrying  it  on,  as  will  reasonably  enable  others, 
by  the  practice  of  ordinary  prudential  care,  to  avoid  personal  hurt, 
and  prevent  injury  to  their  property.    J^ers  v.  Snyder,  489. 
?•  In  the  case  of  excavations,  more  especially  in  public  places,  it  is  the 


INDEX.  527 

NEGLIGENCE.— Omh'ntieJ. 

duty  of  those  owning  or  having  them  in  charge,  so  to  guard  and  fence 
them,  or,  at  least,  to  give  such  warning  notice  of  their  existence,  as 
will  be  sufficient  to  prerent  others  using  ordinary  caution,  from  falling 
into  them.    Tbid, 

8.  But  a  person  injured  by  such  means  is  not  entitled  to  recoyer  damages 

if  the  accident  was  the  result  of  his  own  carelessness.    Ibid, 

9.  In  such  case,  however,  want  of  care  on  the  part  of  the  plaintiff,  is  not 

to  be  presumed;  it  must  be  proved,  or  properly  inferable  from  the 
evidence  in  the  cause.    Ibid, 

NONSUIT. 

1.  A  judgment  of  nonsuit  ordered  to  be  entered  on  motion  of  the  defendant, 
by  the  judge  presiding  at  the  trial  of  a  cause  in  the  district  court  for 
the  city  and  county  of  Philadelphia,  under  the  seventh  section  of  the 
act  of  11th  March,  1836,  is  not  a  bar  to  a  subsequent  action  brought 
against  the  same  defendant  by  the  same  plaintiff  for  the  same  cause. 
Fleming  v.  Inturcmu  Cb.,  102. 

NOTICE. 

1.  Wherever  notice  is  required  under  a  statute,  written  notice  is  to  be  un- 
derstood.   8t,  MehaePa  Church  v.  The  Couniyj  121. 
See  Bills  or  Exchanqb,  3,  5.    Landlord  and  Tenant,  1. 

NUISANCE. 
1.  A  pig  sty  in  a  city  is,  per  se,  a  nuisance.    Com.  v.  Van  Siekky  69.    Com. 

V.  HtUZj  75,  note, 
S.  It  is  no  defence  to  an  indictment  for  a  nuisance  in  a  city,  that  it  has 
been  conducted  in  the  same  place  for  a  long  series  of  years,  as  no  nui- 
sance can  be  justified  by  prescription ;  nor  that  it  has  become  neces- 
sary to  the  community  in  which  it  is  situated.    Ibid, 

3.  A  nuisance  in  a  city  is  not  the  less  obnoxious  to  indictment  from  the  fact 

that  it  is  connected  with  a  large  and  flourishing  manufacture.    Ibid. 

4.  Where  an  indictment  charged  that  the  defendant  fed  a  large  number  of 

hogs,  with  'UIop,  fermented  grain,  the  offals  and  entrails  of  beasts, 
and  other  filth,"  by  means  whereof  a  nuisance,  &c.,  was  created,  and 
the  evidence  showed  that  the  hogs  were  fed  exclusively  on  slop,  it 
was  held  that  there  was  no  variance.    Ibid. 

5.  The  act  of  assembly  of  Slst  March,  1806,  prescribing  <<that  in  all  cases 

where  a  remedy  is  provided,  or  any  thing  directed  to  be  done  by  any 
act  or  acts  of  assembly  of  this  commonwealth,  the  directions  of  the 
said  acts  shall  be  strictly  pursued,  and  no  penalty  shall  be  inflicted, 
or  any  thing  done  agreeably  to  the  provisions  of  the  conmion  law  in 
such  cases,  further  than  shall  be  necessary  for  carrying  such  act  or 
acts  into  effect,'^— does  not  destroy  the  remedy  of  indictment  at  com- 
mon law,  as  to  a  nuisance  in  the  city  of  Philadelphia,  though  such 
nuisance  is  in  itself  liable  to  be  suppressed  by  the  summary  process 
afforded  by  the  acts  of  assembly  constituting  the  board  of  health.  Ibid. 
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6*  It  18  a  public  nuisaace^  and  indictable  at  common  law,  to  place  on  the 
foot. way  of  a  public  street,  a  stall  for  the  sale  of  fruit  and  con- 
fectionary, although  the  defendant  pay  rent  to  the  owner  of  the  ad- 
joining premises,  for  the  use  of  so  much  of  the  pavement  as  is  occu* 
pied  by  him.    Com.  y»  Weniworthf  31& 

OFFICER. 
1.  Where  an  offieer  claims  rights  by  rirtae  of  his.  office,  he  must  show 

that  he  is  legally  qualified  to  act;  that  he  is  the  officer  dtjurtzs  well 

as  defado,    Dillon  v.  Myen^  426. 
See  Injomctioh,  1. 

PARTITION. 

1.  Aftmietnmtf  being  compell^le  to  make  partition,  may  become  party 
to  an  amicable  action  of  partition;  and  so  alsojnay  minors,  by  their 
guardian.    ITetAen'tf  y.  ifecAe,  136. 

PARTNERSHIP. 

1.  In  an  action  against  a  firm,  where  one  of  the  partners  dies  pending  the 

suit,  his  executors  cannot  be  made  parties  under  the  S7th  section  of 
the  act  of  24th  February,  1934,  but  the  action  must  proceed  against 
the  surviTor  and  his  representatives.    Serrill  ▼.  Denmanj  65. 

2.  If  a  partner  pledge  his  whole  time  for  the  joint  benefit,  and  subsequently 

acquire  property  by  his  individual  exertions  in  other  business,  the  re- 
medy of  his  co-partner  is  not  by  bill  for  an  acopunt,  bat  by  action  for 
breach  of  covenants    Xentg  ▼•  LangUm,  191. 

8.  A  judgment  in  favour  of  one  firm  against  another  firm  where  one  of  the 
partners  is  a  member  of  both  firms,  may  be  sustained  under  the  act  of 
14th  April,  1838,  and  is  a  lien  on  the  separate  real  estate  of  such 
partner;  but  his  separate  estate  cannot  be  seized  until  the  accounts 
are  taken,  and  the  equities  settled  between  the  parties.  Com.  v. 
BogerBf  460. 

4.  A  judgment  against  one  partner,  in  a  suit  against  two,  without  any  ser- 
vice or  return  of  nihil  habet^  &c.,  against  the  other,  is  erroneous;  but 
a  hondfidt  payment  of  such  judgment  by  the  sheriff,  out  of  proceeds  of 
land  sold  by  him  on  which  it  was  a  lien,  is  a  protection  to  the 
sheriff  in  an  action  brought  against  him  by  the  judgment  debtor  or 
his  subsequent  judgment  creditorSy  after  a  reversal  of  the  judgment. 
Ibid. 

See  Equity,  8,  9.    Scirb  Facias,  1. 

PASSENGER. 
See  Shipping. 

PATENT  RIGHT. 
1.  If  a  patentee  be  not  the  first  or  original  inventor,  in  reference  to  all 
the  world,  his  patent  is  void,  even  if  he  had  no  knowledge  of  the 
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preyiooB  ase  or  description  of  the  InTentioo.  And  the  law  is  the  same 
as  to  an  improve  men  t.    Street  ▼.  Sikerj  96. 

2.  An  improTement,  to  entitle  the  inyentor  to  a  patent,  must  he  not  only 

new,  hat  nseful.  And  mere  coloarahle  or  slight  improvements  can- 
not affeot  the  rights  of  the  original  inventor.    Ibid. 

3.  The  use  of  different  terms  or  names  to  substantially  the  same  thing, 

will  not  validate  a  patent  for  an  improvement ;  nor  will  the  change 
of  the  form  or  position  of  any  machine,  or  composition  of  matter,  or 
an  alteration  of  the  quantity  or  proportion  of  the  materials,  destroy 
the  rights  of  the  original  patentee.    Ibid. 

4.  If  the  specification  includes  as  well  the  original  discovery  as  the  al- 

leged improvement,  and  does  not  point  out  in  what  the  improvement 
consists,  the  patent  is  void.    Ibid. 

POWER. 

1.  A  devise  of  real  estate,  in  trust,  one-third  part  thereof  to  the  use  of 
my  daughter  S.  L.  M.,  and  her  heirs;  one-third  part  thereof  to  the  use 
of  Ri  L.,  wife  of  my  son  J.  B.  L.,  and  her  heirs;  and  the  other  third 
part  to  the  use  of  E.  L.,  wife  of  my  son  J.  L.,  and  her  heirs;  the  rents, 
issues  and  profits  to  be  paid  to  them  according  to  their  respective 
portions  of  the  same ;  and  their  receipts  to  be  sufficient  acquittances 
to  the  trustee:  with  power  to  the  eestuis  que  trust,  by  writing,  with  the 
consent  of  the  trustee,  to  revoke  the  trust;  and  also,  with  his  consent, 
to  make  sale  of  the  premises  for  the  purpose  of  investing  the  pro- 
ceeds  in  any  other  kind  of  property  more  beneficial  or  productive  to 
them;  gives  to  the  devisees  separate  estates  for  their  own  use.  But, 
a  conveyance  by  one  of  the  devisees,  who  was  a  feme  covert,  and  her 
husband,  (with  the  assent  of  the  trustee,)  in  exercise  of  the  power 
vested  in  her  by  the  will,  to  her  son,  in  consideration  of  one  dollar, 
and  of  other  valuable  considerations,  is  not  a  valid  execution  of  the 
power,  and  passes  no  title  to  the  property.     Wetherill  v.  Meeke,  135. 

d.  A  resident  of  the  state  of  Maryland  by  his  will,  proved  there,  directed 
his  executors  to  set  apart  the  sum  of  $20,000,  the  interest  of  which  be 
directed  to  be  paid  annually  to  his  sister,  a  resident  of  Pennsylvania, 
during  her  life,  and  gave  to  her  a  power  of  appointment  over  810,000 
of  that  sum,  by  her  will  or  otherwise  at  her  death :  held,  that  the  ap- 
pointee took  by  virtue  of  the  will  of  the  first  testator  and  was  not  sub- 
ject to  the  charge  of  a  collateral  inheritance  tax  under  the  laws  of 
Pennsylvania.    Com.  v.  Duffield,  469. 

3.  That  a  legacy  passing  by  will  under  a  general  power  of  appointment  is 
equitable  assets  for  the  payment  of  debts  of  the  donee  of  the  power, 
dubitatur.    Ibid, 

PRACTICE. 

1.  A  clerical  omission  on  the  part  of  the  prothonotary  to  put  his  signature 
to  the  jurat,  after  swearing  the  defendant  to  his  affidavit  of  defence, 
does  not  vitiate  the  affidavit 3  the  defendant  appearing  personally  in 
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court;  and  expressing  his  willingness  to  be  sworn  again.  Me^pla  ▼. 
Hicksj  56. 
S.  The  act  of  assembly  which  proyides  for  the  service  of  process  upon  the 
president  or  other  officers  of  corporations,  is  only  applicable  to  corpo- 
rations whose  charters  are  granted  in  Pennsylvania;  and  service  upon 
an  officer  of  a  corporation  of  another  state^  whilst  within  the  jurisdic- 
tion of  our  courts,  is  irregular,  and  will  be  set  aside.  Combt  v.  The  Bank 
cf  Kentucky y  63. 

3.  In  an  action  against  a  firm,  where  one  of  the  partners  dies  pending  the 

suit,  his  executors  cannot  be  made  parties  under  the  27th  section  of 
the  act  of  34th  February,  1834,  but  the  action  must  proceed  against 
the  survivor  and  his  representatives.    Serrill  v.  Denman^  65. 

4.  The  service  of  a  summons  will  be  set  aside,  if  it  appear  that  the  copy 

served  was  not '' attested''  by  the  officer.    Bank  v.  Perdriaux,  67. 

5.  It  is  no  objection  to  the  validity  of  a  judgment  entered  under  the  28th 

section  of  the  act  of  24th  February,  1806,  that  no  declaration  was  filed, 
although  the  warrant  of  attorney  required  that  one  should  be  filed. 
ManteHuB  v.  MonUHu$y  79. 

6.  A  warrant  of  attorney  to  enter  judgment  as  of  the  last,  next,  or  any  sub- 

sequent term,  authorizes  the  entry  of  a  ju(i|gment  in  the  present  term. 
Ibid. 

7.  An  affidavit  of  defence  that  alleges  facts,  which,  if  proved  on  the  trial, 

would  oblige  the  plaintiff  to  show  that  he  was  a  bond  fide  holder  for 
value,  of  the  note  sued  upon,  is  sufficient  to  prevent  judgment. 
Purvey  V.  CorfiM^  87. 

8.  In  an  action  on  a  bill  of  exchange  drawn  and  payable  in  a  foreign 

country,  an  affidavit  of  defence  averring  want  of  notice  of  non-pay- 
ment or  non-acceptance,  is  defective,  unless  it  show  that  notice  could 
have  been  given  to  the  defendant.    Forehheimer  v.  Feutmannf  86. 

9.  In  quo  warranto^  where  there  are  issues  as  well  of  law  as  of  fact,  after 

judgment  for  the  respondents  on  demurrer,  the  complainants  cannot 
discontinue  without  the  consent  of  the  opposite  party.  Com.  v.  (PDon^ 
nelly  111. 

10.  The  court  will  not  discharge  on  common  bail  for  a  mere  interlineation 

in  the  affidavit.    Sedgebeer  v.  Moore^  197. 

11.  If  bail  in  error  be  not  perfected  within  ten  days  after  exception,  the 

writ  of  error  may  be  nonprossed.    Campbell  v.  Gregg^  440. 

PRESCRIPTION. 
See  Criminal  Law,  7. 

PRIZE. 

1.  Qaestions  of  prize,  since  the  adoption  of  the  constitution  of  the  United 
States,  are  exclusively  within  the  jurisdiction  of  the  federal  courts. 
Olmsted's.  Case,  9. 

PUBLIC  LANDS. 
See  Auctions.    Constitutional  Law,  4. 
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QUO  WARRANTO. 
1.  In  qtto  warranto^  where  there  are  issues  as  well  of  law  as  of  fact^  after 
judgment  for  the  respondents  on  demurrer,  the  complainants  cannot 
discontinue  without  the  consent  of  the  opposite  party. '  Com,  v.  O^Don- 
neUy  in. 

REPLEVIN. 

1.  In  replevin  for  rent,  set-off  is  not  allowable,  except  under  the  act  of 
assembly,  which  applies  only  to  cases  under  one  hundred  dollars. 
MUon  y.  Clapier,  481. 

RIOT. 

1.  When  three  or  more  persons  agree  to  go  to  a  church  where  divine  service 
is  to  be  performed,  and  to  laugh  and  talk  during  the  performance  of  the 
same  in  a  manner  which  might  be  excusable  in  a  tavern ;  and  in  so 
doing  manifest  a  determination  to  resist  by  force  any  effort  that  may 
be  made  to  remove  them  or  prevent  their  so  doing,  they  will  be  guilty 
of  riot.    Com,  v.  Dufuy^  44. 

SCIRE  FACIAS. 

1.  Judgment  was  entered  on  a  bond  and  warrant  of  attorney,  which  stipu- 
lated that  execution  should  not  issue  before  default  in  the  payment 
of  several  promissory  notes,  wtXess  the  partnership  existing  between 
defendant  and  A.  B.  should  be  dissolved :  heli^  that  an  execution  is- 
sued before  the  maturity  of  the  notes,  without  a  scire  f ados  having  been 
first  sued  out,  to  ascertain  whether  the  partnership  had  been  dissolved, 
was  irregular,  and  it  was  accordingly  set  aside.  Mmtelius  v.  Monte* 
/ttM,  79. 
See  JuDOMciTT,  7,  8. 

SECURITY. 
See  Corporation,  4. 

SET-OFF. 

1.  In  replevin  for  rent,  set-off  is  not  allowable,  except  under  the  act  of 
assembly  which  applies  only  to  cases  under  one  hundred  dollars. 
JhhUm  V.  Clapier  J  481. 

SHERIFF. 
See  Execution,  1.    Judgment,  10. 

SHIPPING. 
1.  An  agreement  between  the  master  of  a  vessel  and  a  passenger,  that  the 
latter  shall  remain  on  board  until  he  has  paid  his  freight,  is  lawful. 
He  cannot  plead,  as  a  set-off,  that  the  master  did  not  furnish  the  pro- 
visions which  he  stipulated.  These  are  mutual  covenants,  on  which 
each  party  may  have  an  action.    Com,  v.  SehuUz^  39. 
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SPECIFIC  PERFORMANCE. 

1.  Thoagh  an  agreement  which  is  to  be  perfected  by  the  ezeoation  of  an 

instroment  is  among  the  few  exceptions  to  the  rale  that  equity  does 
not  decree  specific  performance  of  a  contract  relating  exclusively  to  a 
personal  chattel,  it  is  nevertheless  open  to  all  the  objections  that  could, 
in  equal  circumstances,  be  made  to  the  execution  of  a  contract  for  the 
purchase  of  lands;  and  against  a  bill  to  enforce  such  a  purchase,  a 
delay  of  fifteen  years  would  be  decisive.  Inmranee  Co,  y.  Uhion  CatuJ 
Co.,  48. 

2.  A  party  cannot  have  the  aid  of  a  chancellor  in  executing  a  contract, 

when  by  his  own  laches  the  rights  of  third  persons,  without  notice, 
have  intervened,  which  will  be  prejudiced  by  the  action  asked  for. 
JOrid. 

3.  A  ooart  ofaquity  will  not  compel  a  purchaser  to  accept  a  doubtful  title. 

WetkeriU  ▼.  Mecke,  135. 

STATUTE  OF  OSES. 
See  Wills,  4. 

STATUTES. 

1.  The  best  rule  by  which  to  arrive  at  the  meaning  and  intention  of  a  law, 

is  to  abide  by  the  xDords  which  the  law-maker  has  used ;  and  this  raid 
holds  most  strongly  in  expounding  a  constitution.    OAiutoeff  CSue,  9. 

2.  On  whatever  subject  a  known  and  recognised  usage  exists,  it  forms  the 

law  of  the  case,  and  controls  all  affirmative  statates,  and  the  rules  of 
the  common  law,  as  a  general  or  local  law,  according  to  its  nature. 
Ifagitt  V.  Brownf  350. 

3.  There  is  no  statute  of  superstitious  uses,  or  of  mortmain,  in  Pennsylva- 

nia, and  no  law  adopting  the  English  statutes  on  these  subjects.   IbieL 

4.  The  43  Eliz.  does  not  enlarge  the  jurisdiction  of  chancery  in  Pennsyl- 

vania.   Ibid. 

5.  The  statute  of  7  &  8  Hen.  III.  has  not  been  adopted  here,  according  to 

the  rules  laid  down  by  the  supreme  court.    Ibid, 
See  GoNSTRircTioM,  1,  9. 

STREET. 
See  NuisAMoK,  6. 

SUNDAY. 

1.  It  seenu  that  the  unnecessary  performance  of  secular  labours  on  Sunday, 
in  such  a  way  as  to  disturb  the  worship  of  others,  is  indictable  in  Penn- 
sylvania.   Com.  y.  Duputfj  44. 

TAXES. 

1.  Each  party  aggrieved  by  a  decree  of  the  court  of  common  pleas,  or 
orphans'  court,  must  take  a  separate  appeal;  and  upon  every  such  ap- 
peal, the  tax  of  three  dollars  and  fifty  cents,  imposed  by  the  act  of  the 
6th  April,  1830,  is  due  to  the  commonwealth.    Sibbald*»  Estate,  488. 

See  By-Law.    Collateral  Imheritancc  Tax. 
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TRUST. 
See  Corporation,  6. 

WAIVER. 
See  Bonds. 

WARRANT  OF  ATTORNEY. 
See  Judgment,  1 — 3. 

WILL. 

1.  Tboogh  a  limitation  to  a  widow  so  long  as  she  remains  unmarried,  is 

good,  yet  if  a  legacy  or  bequest  of  personal  property  be  given  to  a 
party  for  life,  with  a  condition  subsequent  annexed  thereto,  that  if  the 
legatee  marries,  the  legacy  is  to  go  over;  it  teenw  such  condition  is 
bad.    Middleton  v.  jRtee,  88. 

2.  Where  a  testator  directed  his  executors  to  pay  annually  two  hundred 

dollars  of  the  proceeds  of  his  real  estate  to  his  widow,  for  the  support  • 
of  herself  and  his  children,  to  be  paid  monthly,  until  his  youngest  son 
should  arrive  at  the  age  of  twenty-one,  provided,  however,  that  his 
wife  remained  his  widojv  that  long,  and  in  case  she  again  married, 
the  bequest  to  cease  from  the  day  of  her  marriage ;  httd^  that  the  be- 
quest over  was  void.    Ibid* 

3.  A  devise  of  real  estate,  in  trust,  one-third  part  thereof  to  the  nse  of  my 

daughter  S.  L.  M.,  and  her  heirs;  one-third  part  thereof  to  the  use  of 
R.  L.,  wife  of  my  son  J.  B.  L.,  and  her  heirs;  and  the  other  third  part 
to  the  use  of  E.  L.,  wife  of  ray  son  J.  L.,  and  her  heirs;  the  rents, 
issues  and  profits  to  be  paid  to  them  according  to  their  respective  por- 
tions of  the  same ;  and  their  receipts  to  be  sufficient  acquittances  to 
the  trustee:  with  power  to  the  ces/uM  gu« /nw^,  by  writiqg,  with  the 
consent  of  the  trustee,  to  revoke  the  trust;  and  also,  with  his  consent, 
to  make  sale  of  the  premises  for  the  purpose  of  investing  the  proceeds 
in  any  other  kind  of  propei^  more  beneficial  or  productive  to  them; 
gives  to  the  devisees  separate  estates  for  their  own  use.  WetheriU  v. 
Meeke,  135. 

4.  One  of  the  devisees  being  a  feme  sole  at  the  death  of  the  testatrix,  the 

use  was  executed  by  the  statute,  and  she  had  power  to  convey  her  in- 
terest in  the  premises  by  deed.    Ibid. 

5.  Testator  devised  the  residue  of  his  estates  ^^  to  the  diiTerent  institutions 

of  charity  and  beneficence,  constituted  and  established  at  Philadel- 
phia, for  the  relief  of  the  unfortunate  and  of  those  who  live  under  the 
infliction  of  infirmities,  and  of  every  sort  of  privations,  without  any 
distinction  of  sect  or  religion;''  and  excepted  '^ from  these  different 
institutions  of  charity  and  beneficence,  all  those  which  are  directed, 
conducted  and  administered  by  ecclesiastics,  whatever  may  be  the 
sect  to  which  they  belong.''    Held: — 

1.  That  no  friendly,  beneficial  or  literary  society,  nor  any  incorporated 
society,  nor  any  society  located  out  of  the  corporate  limits  of  the  city 
of  Philadelphia,  was  entitled  to  take  under  the  will. 

2.  That  all  societies  for  the  alleviation  of  the  privations  and  infirmi- 
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WILL.— Continued. 

ties  of  indiyidaals,  whether  white  or  coloured,  by  sapplying  or  relieving 
their  bodiiy  and  personal  wants  and  necessities  graiuitowly^  and  no 
others,  were  entitled. 

.  3.  That  societies  of  a  religions  character,  who^e  benefits  were  excla- 
sively  confined  to  a  particular  sect,  were  not  excluded;  the  trne  con- 
struction of  the  will  being,  that  all  should  participate,  be  their  sect  or 
religion  what  it  might. 

4.  That  the  fact  of  a  clergyman  being  one  of  the  managers  of  an  in- 
stitution, would  not  exclude  such  society  from  the  benefits  of  the  will; 
the  institutions  excepted  being  those  excUmvely  or  mainly  under  eccle- 
siastical direction.    BlenotCe  Eitate,  338. 

6.  The  law  of  the  domicil  of  the  testator  must  govern  in  the  disposing  of 

the  personal  property,  as  well  as  of  the  real  estate  there  situated. 
MtigiU  T.  Brownj  350. 

7.  Devise  of  twcthirds  of  a  plantation  to  the  two  daughters  of  the  testator's 

deceased  brother.  There  were  three  daughters.  Heldj  that  the  devise 
was  not  void,  but  was  to  be  construed  as  being  to  all  the  daughters;  the 
circumstances  explaining  the  ambiguity  making  it  evident  that  such 
was  the  intention  of  the  testator.    Vert^  v.  FUKer^  412. 

WITNESS. 

1.  The  legislature  can  compel  witnesses  to  answer  questions,  the  answers 

to  which  may  not  show  ftiem  to  be  criminal,  but  may  involve  them  in 
shame  and  reproach :  therefore,  a  witness  may  be  compelled  to  answer, 
under  the  act  of  16th  March,  1847,  whether  he  has  purchased  lottery 
tickets  from  the  defendant.     Com,  v.  Roberts,  109. 

2.  On  the  trial  of  an  issne  on  a  plea  in  abatement  by  N.  sued  alone,  on  a 

note  signed  "N.  &W.,"  for  the  non-joinder  of  W.j  the  said  W.  is  not 
a  competent  witness  for  N.,  although  released  by  him  from  all  costs 
or  damages  growing  out  of  the  suit.     Graham  v.  Eichbaum^  439. 


THE    END. 
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RECOMMENDATIONS. 


From  the  Chief  Justice  of  the  United  Statee. 

WASBXireTOv,  Janaaiy  26,  1847, 
GsirTLXMBu : — I  have  looked  with  some  care  into  Wharton's  American  Criminal  Law, 
which  yon  were  kind  enough  to  send  me. 

It  giTes  me  pleaeore  to  mj  that,  in  my  opinion,  it  is  a  work  of  much  merit.  Its  refer- 
ences to  difierent  State  Laws  and  decisions  in  criminal  cases,  and  mora  espociaUy  to  de- 
cisions made  by  the  Cpnrts  of  the  United  States  upon  the  laws  of  the  Untied  States,  give 
it  a  peculiar  value  to  the  American  Bench  and  Bar,  which  no  EngUsh  woik  can  possess, 
and  must,  I  think,  procure  for  it  the  general  patnmsge  and  support  of  the  Proieanon. 

R.  B.  TANEY. 
Messrs  Kat  dc  BaoTua,  Philadelphia. 


Prom  Chanedhr  Kmi. 

'WharUnCi  American  Criminal  Law^ — ^I  have  examined  the  whole  work,  turned  over 
every  page,  and  read  a  very  considerable  part  of  it,  and  I  consider  it  a  work  of  the  highest 
utility,  and  admirably  executed.  There  was  no  work  on  American  Law  more  wanted,  and 
it  will  be  generally  called  for,  studied,  and  adopted.  I  omgntulate  yon  on  the  publication 
and  undoubted  success  of  a  work  of  so  much  labour,  industry,  and  judgmenL 

New  York,  Nov.  3, 1846. 


From  Mr,  Justice  Orier,  of  the  Supreme  Court  of  the  United  States. 

Messrs  Kat  dt  BaoTHxa : 

You  had  the  kindness  some  time  ago  to  send  me  a  copy  of  <*  Wharton's  Criminal  Law.'' 
My  engagements  have  been  such  as  to  prevent  a  dose  and  critical  examination  of  the 
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work ;  bat  I  have  had  oocaaioo  to  oonguH  it  with  great  advantage  aeveral  ttmea  in  IIm 
eouraa  of  bij  official  dntiea.  A  work  of  tiui  kind,  on  Criminal  Law,  wliicb  woold  aficod  a 
ijnopds  of  the  dedaiom  of  the  Courta  of  tiia  United  Statea,  and  of  the  aeveral  Statea,  eon 
neded  with  the  EngHsh  caaeB,  waa  nnich  needed.  The  execntion  of  the  woik  you  osve 
jiiat  pohlidied,  reflects  great  credit  on  its  author  for  hii  learning  and  indasUj,  and  I  have 
no  doubt  it  will  leceiTe  the  approbation  and  patronage  of  the  ProfiBaaaon. 
WaAmgton,  'Jan.  4, 1847. 

From  Chief  Ju9tke  GibwfU 

Measra  Kat  dt  Bbothsm  : 

Mr.  Wharton'i  American  Criminal  Law,  which  you  sent  me  some  time  since,  I  find  to 
be  an  ezoelleut  book.  The  plan  is  judicious,  and  its  ezecuti<m  able.  As  a  book  of  reier- 
ence  the  volume  will  be  a  valaable  addition  to  the  American  Lawyer's  library. 

PkUaddphiaf  January,  1847. 

From  tht  Hon.  John  C.  CeSunuu 

FoKT  Hill,  93  March,  1847. 
I  hate  devoted  the  first  leisure  I  had,  since  my  return  from  Washington,  to  examining 
Wharton's  American  Criminal  Law.    I  regard  the  subject  as  one  of  much  importance 
and  take  great  pleasQre  in  saying  that,  in  my  opmion,  tibe  arrangement  and  executioci  of 
the  work  do  the  author  great  credit 


From  the  Hon,  Edward  King, 

Messrs  Kat  dt  BmoTBxn : 

I  have  great  pleasure  in  acknowledging  the  lece^  of  a  Treatise  on  the  Crimmal  Law 
of  the  United  States^' by  Francis  Wharton,  £sq.  I  regard  the  work  aa  one  of  pecnliar 
merit ;  admirably  suited  to  furnish  clear  and  precise  ideas  of  the  state  of  the  Griminai  Law, 
not  only  to  the  student,  but  to  the  more  matured  practitioner.  I  shall  be  much  miataken 
in  my  judgment  if  it  should  &il  to  secure  the  general  approbation  of  the  Profeasion. 

Philadelphia,  Nov.  28,  1846. 

From  Simon  Greenkaf,  L.L,D,,  Professor  of  Law  in  Harvard  Umoermty, 

Cambkibos,  14  April,  1847. 
MaasBs  Kat  dt  Bbothxi  : 

I  have  looked  over  Mr.  Wharton's  Treatise  on  American  Criminal  Law  vrifh  m  much 
attention  as  my  avocations  would  permit,  and  think  that  for  clearness  of  method,  compactness 
and  eleganoe  of  finish,  it  will  prove  most  acceptable  to  the  Profeasion.  We  have  no  similaT 
Treatiae ;  and  to  practitioiien  in  the  Criminal  Courts  this  manual  must  be  of  great  uae. 


From  the  North  American,  September,  1846. 

Wharton's  American  Criminal  Law  ii  one  among  many  evidenoea  of  the  improvementa 
introduced  by  the  Kays  in  the  style  of  publishing  law  books.  They  have  redeemed  this 
branch  of  our  scientific  literature  from  the  dingy  paper  and  battered  type  in  which  it  waa 
•0  long  buried ;  and  over  the  clear  pages  of  tl^ir  publications,  the  professional  student  re- 
Ijdoes  in  the  exemption  fi'om  the  dangen  heretofore  incurred  from  Uie  war  against  eyes  so 
long  waged  against  lawyers.  That  this  work  is  far  in  advance  of  any  hitherto  published 
in  Uus  country  upon  Criminal  Law,  will  not  be  gainsayed  by  any  one  who  has  examined  it ; 
but  we  regret  to  find  the  statutes  of  but  four  States  inoorporeted.  A  future  edition  vrill 
doubtless  comprise  a  perfect  review  of  American  law  in  all  the  Stotes— that  is,  in  all  wheio 
they  boast  a  penal  system  beyond  the  jurisdiction  of  Judge  Lynch.       •         •         •         • 

The  work  before  us  is  important,  because  it  is  the  first  valuable  efibrt  to  instruct  our 
people  that  there  exists  an  American  Criminal  Code.  We  have  too  often  been  faeretofoiw 
adminiMering  Enghah  Crimmal  law,  harsh,  bloody  and  reckless  as  are  its  spirit  and  prind- 
pioa;  and  EngUah  dednoiia  haw  loo  often  tinged  American  law  with  the  Britiak  temper 
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We  hsve,  k  w  vm  to  deny  it,  a  eammom  law  of  our  own,  aruing  firom  the  temper,  oeadi- 
tien  and  principles  of  oar  people.  For  instanoe,  though  Chit^  and  Runell,  Arcbbold  and 
Roecxie,  recogaiie  the  right  at  comrooa  law  of  the  hueband  to  chaetiae  his  wife,  what  Ameri- 
ean  judge  would  daie  to  adminitter  the  law  in  aooordance  with  such  principles  1  We  have 
ma  American  code,  not  merely  arising  from  statute,  but  from  custom  and  necessity ;  and 
the  great  difficulty  has  been  that  no  attempt  has  hitherto  been  made  to  embody  and  har- 
monise it  We  find  this  deferred  duty  peiibrmed,  and  admirably  too,  by  Mr.  Wharton. 
In  giving  this  volume  to  the  Profession  he  has  not  merely  paid  the  tribute  which  all  lawyers 
aro,  by  high  authority,  said  to  owe  it;  but  he  has  contributed  vastly  to  the  important  work 
of  erecting  a  syirtem  of  Criminal  Law,  in  its  leading  principles  conmion  to  the  entire  Republic 
and  worthy  the  advances  made  by  the  American  people  in  the  science  of  government. 

In  a  careful  examination  of  this  work,  we  noted  down  many  points  worthy,  as  it  seemed 
to  OS,  the  consideration  of  the  Public  as  well  as  of  the  I'rofession ;  but  we  have  already  tran- 
ooended  the  limits  which  a  regard  for  the  general  character  of  our  journal  assigns  us  for  such 
a  subjeoL  Let  us  speak  of  the  work.  We  commend  it,  with  all  emphasis,  to  the  Prafea- 
sima.  In  its  arrangement,  its  mode  of  treating  the  subjects  considered,  its  citation  of  authori- 
ties «pon  diiputed  points,  in  short,  in  all  that  a  practitioner  in  a  Criminal  Court  needs,  we 
oensider  it  by  fer  the  best  work  within  reach  of  the  American  lawyer.  It  manifests  great 
industry  in  die  collection  of  authorities,  and  great  ability  in  their  collation ;  and  embodies  a 
mass  of  information,  condensed  and  arranged  with  a  skill  no  where  else  to  be  found.  He 
must  be  singularly  devated  above  the  ordinary  necessities  of  the  legal  Profession,  to  whom 
this  work  is  not  indispensable. 

From  Hunfa  Marekanfa  Magaziney  Fdrrmaryy  1847. 

\Vkcar%o>rCa  American  Criminal  Law* — Such  a  work  as  this  has  long  been  a  desideratum 
vrith  the  Profession.  The  works  of  Barbour  and  the  Davis's — the  only  American  treatises, 
strange  to  say,  attempted,  upon  the  same  subject — amount  to  simple  examinations  into  the 
duties  of  justices  of  the  peace,  and  as  such  are  beneficial  only  to  those  who  stand  in  need 
of  the  most  elementary  expositions  of  Criminal  Law.  The  book  of  Mr.  D.  Davis,  it  is  true, 
also  goes  to  enlighten  citizens  as  to  their  o£Sce  when  called  upon  to  act  as  grand  jurors ; 
but  &iis  scarcely  enlarges  its  sphere  of  usefulness.  Practitioners  at  the  Bar  have  been 
hitherto  obliged,  fer  their  part,  to  rely  upon  the  labours  of  Chitty,  Russell,  Archbold,  and 
Roscoe,  who  give  us  the  old  crown  law,  which  the  British  judicial  decisions  added  to  it — a  code, 
which  every  day  causes  to  difier  more  and  more  from  our  own,  which  is  the  oflspring  of  fi«er 
institutions  and  a  larger  personal  liberty.  The  ordinary  expedient,  of  compensating  for  the 
defects  of  these  writers  by  a  supply  of  domestic  foot-notes  and  references,  has  become  alto- 
gether insufficient;  since  the  decisions  of  our  Courts  have  so  increased  in  number  as  to  be 
alien  of  really  more  importance  than  the  English  text  upon  which  they  profess  to  comment 
It  is  on  this  account  that  the  vrork  now  befere  us,  has  been  so  sincerely  welcomed.  Its 
author  is  Mr.  Wharton,  a  gentleman  whom  Pennaylvanians  have  been  complimenting  for 
his  able  performance  of  the  duties  of  prosecuting  attorney  of  the  Commonwealth,  for  Phila- 
delphia. It  is  what  it  prafeases  to  be-— the  Criminal  Law  of  the  Vnited  Staiea  digested,  as 
well  as  compiled,  and  possesong  every  requisite  that  could  be  desired  in  it  An  able  legal 
writer  has  remarked  upon  the  concluding  book.  On  Trial  and  its  Incidents,  that  the  reader 
win  find  in  it,  *<  the  subject,  not  onfy  masteriy  treated,  but  an  amount  of  information  em- 
bodied, divided,  and  digested,  in  a  manner  altogether  unattempted  in  any  previous  work  on 
Criminal  Law,  Englirii  or  American.**  This  may  be  said  tnily  of  all  of  the  six  books  of 
vrhich  it  is  composed.  It  is,  throughout,  executed  in  a  iwinstaking  and  industrious,  yet 
finished  and  schotailike  manner. 


From  the  New  York  Thibune,  November,  1846. 

Whari€n*$  American  Criminal  Law* — ^This  is  a  treatise  on  Criminal  Law  which  we 
eonsider  one  of  the  most  valuable  which  has  yet  been  given  to  the  Public  It  is  composed 
of  six  books,  lucidly  arranged  and  aUy  expounding  the  subjects  on  which  they  treat  It  is 
a  volume  valuable  not  onty  to  the  student  and  professional  advocate,  but  also  to  every  ctti- 
set!  desirous  of  becoming  acquainted  vrith  Criminal  jurisprudence.  In  the  few  treatises  we 
dready  possess,  the  attention  of  the  authors  has  been  more  confined  to  the  oKamination  of 
local  statutes  defining  particular  ofl&nces  than  applied  to  the  investigation  of  general  prinei- 
|las;  but  the  present  volume  not  only  gives  in  ample  detail  the  statutes  defining  olfenfaa 
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where  tbe  oomnioii  hw  it  silent,  but  AamM  vthU  tUenitioiis  end  leetiietioDfl  afiect  the 
^oanmoii  kw,  and  ue  peealiar  to  the  gOTemment  under  whicb  we  live.  The  judicial  de» 
dfliona  on  mooted  points  of  the  Tarious  Federal  and  State  Courts  are  set  finrth  with  much 
discrimination,  and  in  soch  a  manner  as  to  show  the  reasons  goreming  the  adjudicatioo  of 
the  subject  in  dispute.  The  examination  of  what  ofiences  are  indictable,  and  in  what 
oouit  cognaable,  of  principal  and  accessary,  and  an  inquiiy  into  the  powers  of  the  nspe^ 
ttn  State  jurisdictions,  &[  the  form  and  finding  of  the  indictment,  of  demurrers  and 
pleas,  compoae  the  first  book.  The  second  and  tturd  books  relate  to  evidence  and  oflknces 
against  the  person ;  the  fourth  and  fifth  books  to  oflbnoes  against  society ;  and  the  sixth  to 
the  trial  and  its  inddents.  The  multifarious  subjects  treated  of  in  the  di&rent  books!,  9tt 
accompanied  with  references  to  the  judicial  decisions  sustaining  the  text  Those  references 
are  very  copious,  comprising  the  latest  decisions  of  the  English  and  American  courts. 
Among  the  mass  of  valuable  and  well-digested  information,  will  be  found  much  that  is 
peculiar  to  the  work  itself,  and  which  supplies  the  deficiendes  of  other  treatises.  It  is 
pecuKariy  acceptable  to  the  inexperienced  practitioner,  who  can  acquire  more  knowledge 
flom  its  pesusal,  than  he  could  otherwise  obtain  by  the  loose  reading  and  practice  of  yeacsL 
It  occupies  the  saoie  relative  position  to  our  Criminal  Law,  that  is  occupied  by  Russell, 
Roscoe,  and  ArchboU,  in  British  jurispmdenee ;  and  we  hail  with  pleasure  and  with  pride 
the  existeoce  of  a  woA  bearing  the  in^iress  of  American  genius,  and  which  in  legal  litsia^ 
ture  will,  we  doubt  not,  be  found  in  the  library  of  every  lawyer,  beside  the  productions  of  a 
Stoiy  and  a  Kent.  We  understand  that  the  author  is  but  a  young  man,  who  has  thus 
given  to  his  professional  brethren  and  the  Public  this  evidence  ot  a  matured  and  powerful 
mind ;  and  much  do  we  hope  that  the  success  which  will  attend  the  present  work  vrill 
prove  an  incentive  to  renewed  exertions  in  his  legal  research  and  literary  labours. 


From  the  Legal  hUeUigeneer,  Augtut,  1846. 

Wkartan^M  American  Criminal  LaWf — ^This  work  ia  the  production  of  a  highly  accom- 
plished criminal  pleader,  whose  recent  services  in  the  conduct  of  the  pubUc  prosecutions  of 
the  county  of  Philadelphia  secured  for  him  the  best  regards  of  the  community,  and  have 
prepared  his  professional  brethren  to  accept  his  book  as  one  of  full  authority  in  the  law. 

It  is  the  fint  and  only  thorough  treatise  on  the  Criminal  Law  of  our  country  that  has 
found  its  way  to  the  press.  It  includes  not  only  the  descriptions  and  dietinctiona  of  the 
several  classes  of  crime,  as  known  to  the  comm<Hi  law  of  England,  and  as  modified  by  the 
statutes  of  the  Union  or  of  the  States,  with  an  analytical  and  well  expressed  summary  of 
tlie  decisions  to  which  they  have  led ;  but  it  enters  largely  into  the  departments  of  practice, 
pleading,  and  evidence.  Thus,  the  first  book  treats  of  indictments,  the  duties  and  power 
of  grand  juries,  and  the  rights  of  the  accused ;  the  second  is  a  liberal  abstract  of  the  prin- 
ciples and  minor  rules  of  proof;  the  three  next  are  appropriated  to  the  consideration  of 
o&nces  against  the  person,  against  property,  and  against  society,  under  thirty-eight  distinct 
titles ;  and  the  sixth  is  devoted  to  the  modes  of  trial,  and  all  its  incidents. 

This  last  will  be  found  peculiarly  valuable  to  the  practitioner ;  especially  the  chapter  on 
the  motion  for  new  trial,  a  tojnc  very  imperfectly  discussed  in  other  treatises,  but  which  in 
Mr.  Wharton's  hands  is  as  full  of  interest  as  it  is  confessedly  important 

The  whole  work  bears  tbe  marks  of  a  dear,  well  disciplined,  and  practical  mind,  entne^ 
femilar  with  all  the  details  and  difficulties  of  the  subject,  leaving  nothing  to  doubtiful  infer* 
ence,  but  marking,  by  clear  and  copious  quotations,  the  predse  line,  beyond  which  pr»- 
cedents  cease  to  guide,  and  resort  must  be  had  to  analogy  or  induction.  We  haxard  no&ing 
in  the  remark,  that  hereafter  the  treatise  of  Mr.  Whtfton  will  be  a  manual  for  every  pno- 
titioiMr  in  our  Criminal  Courts. 


From  the  Boston  Law  Reporter,  January,  1847. 

Wharton^e  American  Criminal  Law* — ^We  hasten  to  say  that  we  think  it  a  book 
worth  its  price  to  the  criminal  practitioner.  It  contains  a  much  fuller  collection  of  Ameri- 
can cases  than  Russell,  with  the  able  editing  of  Mr.  Metcalf  at  an  early  day,  and  of  Mr. 
ShaiBwood  in  1844;  or  than  Chitty,  with  Mr.  Peridns's  valuah^  notes,  (ed.  1841) ;  or  than 
Roscoe  in  Mr.  8harswood*s  edition  of  1840.  Neither  is  it  an  imitation  or  revamping  of 
any  of  the  treatises  with  which  we  are  acquainted.  It  wants  at  present  a  table  of  cases,  and 
a  better  index,  which,  perhaps,  have  led  to  a  greater  complaint  of  deficiencies  on  our  part 
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than  raally  exiits;  but  wHh  IfaeBe,  which  we  trust  the  author  will  by  all  means  supply  in 
future  edition,  we  hesitate  not  to  say  that  it  will  be  really  servioeable  to  any  one  who  i 
disposed  to  inTestigate  the  Criminal  Law  of  the  Union. 


From  the  Western  Law  JoumaL 

Wharton's  American  Criminal  Law* — This  work,  recently  published  in  Philadelphia, 
supplies  a  want  which  was  very  much  felt  by  all  engaged  in  Uie  trial  of  criminal  cases. 
There  has  been  heretofore  no  American  work  upon  Criminal  Law,  so  thorough  in  its  de- 
tails as  to  be  of  general  utility.  This  book  is  intended  to  present  the  Criminal  Law  as  it 
exists  in  the  United  States.  It  treats  of  the  progress  of  the  cause  from  the  arraignment  of 
the  prisoner  to  the  final  judgment;  of  the  duties  of  grand  jurors,  the  indictment,  and  the 
diffisrent  ofiknces  puniahable  by  law.  Portions  of  the  criminal  statutes  of  the  United  States 
New  York,  Massachusetts,  Pennsylvania  and  Virginia,  are  set  out,  and  referenoes  are  given 
to  such  of  the  English  decisions  as  are  applicable  in  this  Country.  The  decisions  of  all 
the  States  of  the  Union  are  also  embraced,  either  in  the  text  or  the  notes,  and  probably 
none  of  the  American  authorities  have  escaped  the  vigilance  <^  the  author.  The  arrange- 
ment is  methodical,  and  the  index  renders  reference  easy*  The  book  bears  evidence  of 
great  research  and  industry,  and  may  be  recommended  as  an  important  addition  to  our  law 
litoiry. 

WHARTON'S 

PRECEDENTS  OF  INDICTMENTS  AND  PLEAS. 

Precedents  of  Indictments  and  Pleas,  adapted  to  the  use  both  of  the 
Courts  of  the  United  States  and  those  of  all  the  several  States :  Togethei 
vith  Notes  on  Criminal  Pleading  and  Practice,  embracing  the  English  and 
American  Authorities  generally.  By  Fhancis  Whahton,  Author  of  a 
Treatise  on  American  Criminal  Law.     In  one  thick  octavo  volume. 

This  work,  and  its  predecessor,  Wharton's  American  Criminal  Law,  comprise :  the 
latter  the  Theory,  and  the  former  the  Practice  of  the  Law  in  the  United  States.  Together 
they  form  a  Complete  Body  of  the  American  Law  on  the  subject.  Although  entirely 
independent  of  each  other,  they  are  intended  to  be  used  jointly,  and  may  be  considered 
as  two  volumes  of  one  work. 


Prom  an  Opinion  tMivtrsd  in  the  PhOadelpkia  Criminal  Courts  Oetobsf  Ttrm,  1846, 

iy  tho  Hon,  A.  F.  Parsonty  Judgt  of  the  eaid  Court, 

*'  While  there  has  been  found  a  Massachusetts  precedent  in  fhvour  of  this  bill,  anrl 

e renounced  incorrect,  there  is  a  Pennsylvania  precedent  averring  the  name  of  the  bus- 
and.  It  will  be  found  in  a  book  about  to  be  presented  to  the  profession  by  Francis 
Wharton,  Esq.,  the  accomplished  author  of  <  Wharton's  American  Criminal  Law.' 
This  new  work,  to  which  I  refer,  is  entitled  '  Precedents  of  Indictments  and  Pleas.' 
See  page  584.  In  thus  referring  to  this  new  authority,  not  ^t  in  circulation,  I  cannot 
forbear  remarking  that  I  have  examined  a  volume  of  it  with  considerable  attention, 
and  in  my  opinion  the  precedents  are  selected  with  great  ability,  and  every  pleader 
will  find  them  generally,  and  perhaps  without  exception,  safe  to  follow.  On  most  of 
the  important  subjects  of  which  the  writer  treats,  he  sustains  the  pleadings,  by  refer* 
ence  to  the  best  authorities,  in  valuable  notes,  which  will  be  of  great  assistance  to 
everv  pleader  in  this  branch  of  the  law.  There  is  a  brevity  and  clearness  in  most  of 
the  mrms,  which  I  think  cannot  fail  to  commend  the  book  to  every  lawyer  and  judge, 
and  if  these  are  followed,  our  records  will  be  relieved  of  much  unnecessary  verbiage. 
Nor  can  this  remark  be  letter  illustrated  than  by  referring  to  the  form  the  author  ban 
prescribed  in  a  case  like  the  present,  which  is  as  follows:  '  That  C.  B.  of,  &c.,  wife 
of  J.  B.,  on,  &c.,at,  &c.,then  and  there  being  a  married  woman,  and  having  a  husban 
(5) 


Wharton's  precedents  of  indictments  and  pleas. 

in  full  life,  adultery  with  a  certain  J.  R.  of  the  same  country,  mariner,  did  eonmut, 
contrary,  &c.,  and  against,  &c.'    Now  this  is  mnch  shorter  than  the  bill  before  os,  and 
contains  alL  tliat  is  necessary  for  a  foil  statement  of  the  crime,  Us  nature  and  circum 
stances." 


From  tk0  P^nnsplvania  Law  Journal. 

Ml .  Wharton  states  in  the  preAice,  that  it  was  his  intention  to  have  added  to  his 
Treatise  on  American  Criminal  Law,  a  collection  of  Precedents  of  Indictments  and 
pleas,  suited  to  the  use  of  practitioners  throughout  the  Union.  He  gave  up  this  inten- 
tion, however,  because  the  varying  systems  of  the  Federal  and  State  Courts,  and  the 
large  amount  of  Notes  required  by  the  newness  of  the  material  and  the  increasing 
intricacy  of  criminal  pleading,  required  more  space  than  could  be  spared  in  the  work. 

The  present  publication  is  divided  into  six  books,  of  which  the  first  contains  Prece- 
dents of  the  general  form  of  Indictments;  the  second,  the  Forms  applicable  to  Acces- 
sories ;  the  third,  to  Offences  against  the  Person ;  the  fourth,  to  Offences  against  Pro- 
perty ;  the  fifth,  to  Offences  against  Society.  The  sixth  book  contains  Precedents  of 
Pleas. 

Of  the  whole  work  we  need  only  say,  that  unusual  care  appears  to  have  been  taken 
to  collect  the  Forms  which  are  in  use  in  different  parts  of  the  country.  The  notes  are 
very  full,  and  a  great  number  of  authorities  are  cited.  The  work  will  be  valuable  not 
merely  to  prosecuting  officers,  but  to  all  lawyers  practising  in  the  Criminal  Courts. 


From  th$  Boston  Law  R§porter, 

This  work  is  an  octavo  of  about  700  pages,  handsomely  printed  on  good  paper.  In 
the  first  book  is  given  a  general  form  of  indictment,  with  caption,  commencement  and 
conclusion,  adapted  to  the  Federal  Courts  and  to  those  of  the  several  States ;  and  to 
each  averment  in  the  text  is  attached  a  note  incorporating  the  doctrine  bearing  upon 
it.  The  indictments  relating  to  each  individual  offence  are  in  like  manner  precraed 
hj  a  general  preliminary  form,  to  which  are  appended  notes,  divided  on  the  same  prin- 
ciple of  analysis.  The  labours  of  the  intelligent  author  appear  to  have  been  per- 
formed with  care  and  abilitv.  Under  the  head  of  the  Accessories,  at  pp.  32-34,  we 
have  a  long  note  embracing  the  English  and  American  authorities.  Under  Homicide, 
at  pp.  42 — 47,  we  have  similar  notes  of  great  length  and  value.  We  nqay  say  the 
same  of  the  notes  under  the  head  of  Forgery,  pp.  129-136;  Arson,  pp.  183-188; 
Larceny,  pp.  190-192 ;  False  Pretences,  pp.  239-243 ;  Perjury,  pp.  277-282 ;  and  Libel, 
pp.  945-1^8.  But  the  notes  under  the  head  of  Conspiracy,  pp.  330-353,  are  particu- 
larly deserving  of  attention.  They  display  great  research,  industry  and  judgment,  and 
they  derive  increased  interest  from  the  remarks  of  the  author  upon  the  recent  decision 
of  the  Supreme  Court  of  Pennsylvania,  in  the  Comm.  v.  Hartnum  et  al.  (Lewis  C.  L. 
222.)  The  manner  in  which  he  examines  the  principles  of  that  decision,  in  connexion 
with  other  English  and  American  decisions  bearing  on  the  same  point,  is  worthy  of 
eommmendation.  Under  the  head  Bribery,  the  celebrated  indictment  against  M'Cook, 
for  attempting  to  bribe  a  member  of  the  Legislature,  is  given,  together  with  the  able 
opinion  of  Judge  Eldred,  holding  that  the  offence  is  indictable  at  common  law. 

There  is  an  interesting  note  under  the  he^d  Abortion,  p.  109,  in  which  the  author 
does  himself  credit  in  drawing  freely  from  a  kindred  science  the  light  necessary  to 
illuminate  his  path. 

There  is  an  excellent  Index.  The  book  of  Mr.  Wharton  is  upon  the  whole  a  highly 
valuable  contribution.  Its  copious  collection  of  American  Precedents  gives  it  a  value 
in  Criminal  Practice  which  we  think  no  other  work  possesses. 


VALUABLE  LAW  BOOKS  PUBLISHED  BY  KAY  AND  BROTHEB. 
ALSO,  LATELY  PUBLISHED   BY 

KAY  &  BROTHER,  LAW  BOOKSELLERS  ;- 

WATTS  AND  SERGEANT'S  REPORTS,  VOL.  9. 

REPORTS  oiCtMB  adjudged  in  the  Supreme  Court  of  PenuflylTuiia,  by  Frederick  Watts 

and  Henry  J.  Sergeant;  voL  9,  containing  the  Cases  decided  in  part  of  May  Term,  1845. 

With  a 'general  Index  of  the  principal  matters  contained  in  the  nine  volumes  of  Watts  and 

Sergeant's  Reports,  and  a  Table  of  all  the  Cases  in  the  same.    In  one  octavo  volume. 

N.  B. — ^The  General  Index  contained  in  the  9th  volume  of  Watts  and  Sergeant's  Reports* 
(preceded  by  the  4th  and  last  edition  of  Wharton's  Digest)  forms  a  complete  Digest  of  the 
Dedsions  of  the  Supreme  Court  of  Pennsylvania,  firom  the  commencement  to  the  year  1846 ; 
and  thus  for  yean  relieve  the  Profession  fiom  the  expense  of  paying  once  more  for  ihatter, 
the  for  larger  portion  of  which  they  already  possess  in  their  LibrarieSk 

ROBERTS'S  BRITISH  STATUTES  IN  FORCE  IN  FENN- 

SYLVANIA.— SECOND  EDITION. 

A  DIGEST  of  Select  British  Statutes,  comprising  those  which,a  ocording  to  the  Report  <^ 
the  Judges  of  the  Supreme  Court,  made  to  the  Legislature,  appear  to  be  in  force  in  Peniw 
syhrania,  with  some  others ;  with  notes  and  illustrations.  By  Samuel  Roberts,  President  of 
the  Court  of  Common  Pleas  of  the  Fifth  Judicial  Dirtrict  of  Pennsylvania.  Second  Editlout 
with  additional  notes  and  references  to  English  and  American  Decisions,  giving  construction 
to  these  Statutes,  down  to  the  present  time ;  and  also,  the  Report  made  by  the  Judges  of  the 
Supreme  Court  to  the  Legislature.  By  Robert  E.  Wright,  Counsellor  at  Law.  In  one 
volume,  octavo.    Kay  d&  Brother,  Philadelphia. 


From  the  Pemuyhania  Law  Journal,  February ,  1847. 

A  new  Edition  of  Roberts's  Digest  has  been  for  some  time  a  desideratum.  The  number  of 
British  Statutes  in  force  in  Pennsylvania,  notwithstanding  the  labour  of  the  Revisers  of  the 
Civil  Code,  ib  still  considerable,  and  the  importance  of  their  careful  preservation  cannot  be 
overrated.  The  Editor  of  the  present  volume  has  carefully  preserved  the  arrangement,  even 
to  the  paging  of  the  original  text ;  has  added,  on  the  authority  of  the  Supreme  Court,  seve- 
ral Statutes,  which  are  not  contained  in  the  first  Edition,  and  has  enriched  the  whole  with 
valuable  Explanatory  Notes  and  References.  The  Report  of  the  Judges  of  the  Supreme 
Court  of  Pennsylvania  is  also  prefixed. 


HOOD  ON  EXECUTORS,  ADMINISTRATORS,  Ac. 


A  Practical  Treatise  on  die  Law  relating  to  Registers,  Registen^  Courts.  Orphats' 
Courts,  Auditors,  Executors,  Admimstrators,  Guar^ans  and  Trustees,  in  Pennsylvania, 
with  Appendixes  of  Acts  of  Assembly,  Forms,  &jc^  and  an  Index.  By  Samuel  Hood,  of  the 
Philadelphia  Bar.    In  one  large  volume,  octavo.    Kay  6l  Brother,  Philadelphia. 


From  the  Hon.  Judge  EUia  Lewis. 

Lutgastkh,  Feb.  16, 1847. 

Hood  on  Executors^ — ^Tha  People  and  Profession  are  deeply  indebted  to  Mr.  Hood  for 

his  valuable  work  relating  to  the  Registen'  Courts,  Orphans'  Courts,  Executors,  dec    The 

practice  in  this  branch  of  jurisprudence  is  so  moulded  by  our  peculiar  legidation  and 

usagM,  that  we  look  in  vain  into  English  books  for  light.   The  work  of  Mr.  Gordon  was  of 
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great  value,  but  in  the  twenty  yean  which  have  elapsed  since  it  made  its  appearance,  an 
entire  revolution  has  taken  place,  and  a  new  work  on  the  subject  became  a  matter  of  uiigent 
necessity.  This  book  suppliee  the  want,  and  satisfies  the  expectation  of  those  most  oon- 
versant  with  the  subject. 

Death  is  certain,  and  as  sure  as  our  lifeless  bodies  shall  seek  repoee  under  the  clods  of 
the  valley,  our  widows  and  orphans  and  their  estates  must  seek  protection  under  the  jaiis- 
diction  of  the  Orphans'  Court  Every  man  in  society  is  most  deeply  interested  in  the  en- 
lightened and  fiiithful  administration  of  this  branch  of  the  law.  In  this  country  alone,  the 
interests  Involved  in  it  are  of  the  highest  importance  in  their  nature,  as  well  as  immense  in 
their  magnitude. 

The  woik  is  pnpaied  with  great  care  and  ability.  No  Pennsylvania  Lawyer  shoald 
neglect  to  purchase  it ;  it  contains  a  mass  of  useful  knowledge  to  be  obtained  nowhere  ^ae.  It 
is  gratifying  to  perceive  that  the  publiahers  have  taken  care  to  present  the  work  in  a  dieas 
which  recommends  itself. 


From  im  Eminent  and  Experieneed  Member  of  the  PiMmrg  Bar. 

Hood  on  Executors^ — ^In  this  age  of  book  making — so  many  publications  are  thrown  off 
by  steam,  and  we  are  so  oppressively  taxed  by  all  sorts  of  levies  and  temptations — ^that  oar 
first  impulse  is  to  resist  all  expenditures  that  we  can  avoid.  This  is  especially  tme  as  to 
Law  Books.  The  tools  of  the  trade,  if  all  that  are  ofiiered  were  purchased,  would  come  to 
more  than  the  revenue  of  the  Profession.  Some  selection  being  strictly  necessary,  any  notioe 
that  tends  to  limit  purchasers  to  works  really  usefiil  and  valuable,  may  be  of  general  service. 

There  is  no  substitute  for,  or  rival  to  **  Hood  on  Executors"  in  our  Libraries,  for  the  use 
of  the  student  or  lawyer  of  Pennsylvania.  **  Gordon  on  Decedents*'  was  edited  before  the 
Revised  Code,  and  is  therefore  antiquated. 

The  whole  Orphans'  Court  system  of  this  State  is  original,  peculiar,  and  of  modem 
erection  by  eminent  Judges.  Its  basement,  laid  in  the  leading  case  of  M'Pherson  o.  Cun- 
lifle,  by  the  lamented  Justice  Duncan,  has  been  built  up  in  strength  and  symmetry  by  hie 
colleagues  of  that  era,  and  his  successors;  at  the  head  of  whom  (and  indeed,  among  the 
highest  of  any  State  or  Nation,  in  his  giant  proportions  as  a  lawyer  and  logician)  stands 
that  colleague,  our  present  Chief  Justice.  The  outline,  elevations  and  plans  of  the  system 
are  presented  in  this  Treatise  in  form  and  shape,  distinct  and  definite  to  all. 

The  subject  matter  of  the^xMk  is  nearest  to  **  men*8  business  and  bosoms**  The  Work 
should  be  in  the  hands  of  every  Magistrate  and  Officer  of  our  Courts,  and  of  every  adminis- 
trator of  his  own  or  of  others'  estates — and  who  is  not  one  of  these  ?  Many,  even  the  most 
judidoQa,  in  their  best  efforts  of  settlement  prove  to  be  but  Executors  de  son  tort,  Ifaat  is  in 
their  own  wrong.  He  who  would  most  surely  eecape  this  perilous  office,  had  better  choose 
for  his  guide,  **  Hood  on  Executors." 

DUANFS  LAW  OF  LANDLORD  AND  TENANT. 

A  View  of  the  Relation  of  Landlord  and  Tenant  in  Peoosylvania,  aa  affected  by 
Acts  of  Assembly  and  Judicial  Decisions.  By  William  Duarb,  Esquire,  Author  of 
a  Treatise  on  the  Road  Laws  of  Pennsylvania.    In  one  Duodecimo  Volume. 


Prom  tks  Pennsplvania  Inquirsr* 

Vuans  on  Landlord  and  Tenant. — ^The  Messrs.  Kay,  No*  183|  Market  street,  have 
just  given  to  the  public  a  most  excellent  duodecimo  treatise  of  136  pages,  entitled 
«*  A  View  of  the  relation  of  Landlord  and  Tenant  in  Pennsylvania,  as  affected  by  Acts 
of  Assemblv  and  Judicial  Decisions."  It  is  from  the  hands  of  William  Doane,  Esq., 
and  does  infinite  credit  to  that  gentleman,  not  only  for  the  clearness  of  its  style,  but 
its  lucid  and  judicious  arrangement  of  the  Decisions  upon  the  subject.  The  whole  doc- 
trine of  Landlord's  rights  and  Tenant's  privileges,  is  treated  in  a  clear  and  comprehen* 
sive  manner.  The  work  also  includes  a  chapter  upon  "  Ground  Rents,"  and  closes 
with  a  valuable  Appendix  of  Forms.  We  think  that  the  enterprising  publishera  have 
never  issued  a  more  practical  and  useful  book  upon  a  subject  which  has  had  the  repu* 
tation  of  being  one  of  the  most  confused  in  the  law,  but  which  Mr.  Duane,  by  the 
judicious  arrangement  of  the  Decisions^  has  rendered  very  aimple  and  intelligible. 
(8) 
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From  tks  Phikuielpkia  Ledg$r. 

Duane's  Law  of  Landlord  and  Tenant. — This  is  the  title  of  a  Tolume  published  by 
Kay  k  Brother,  the  author  of  which  is  William  Duane,  Esq.  The  object  of  the  pre- 
sent work  is  to  show  how  far  the  law  of  England,  in  regard  to  the  relation  of  Landlord 
and  Tenant,  has  been  recognised,  modified  or  changed  in  this  Commonwealth,  by  acts 
of  the  Legislature  and  the  decisions  of  our  Courts,  and  an  attempt  to  reduce  to  order 
the  various  laws  and  decisions  of  Pennsylvania  upon  this  branch  of  the  law.  Upwards 
of  two  hundred  decisions  of  the  Supreme  Court  of  this  State,  besides  several  by  the 
Court  of  Common  Pleas  of  this  county,  and  the  District  Court  for  the  city  and  county, 
are  condensed  in  it.    It  will  be  found  a  valuable  and  useful  work. 

GRAYDON'S  FORMS. 

Graydon's  Forms  of  Conveyancing,  and  of  Practice  in  the  Courts  of  Common  Pleas, 
Quarter  Sessions,  Oyer  and  Terminer,  the  Supreme  and  Orphans'  Courts,  and  the 
Offices  of  the  various  Civil  Officers,  Magistrates,  &c.  A  new  Edition :  Revised,  cor- 
rected, enlarged,  and  adapted  to  the  present  state  of  the  Law,  with  Explanatory  Notes 
and  References.    By  R.  E.  Wkioht,  Counsellor  at  Law.    In  one  octavo  volume. 


Prom  the  North  American  and  U,  8»  Gazette. 

The  Messrs.  Kay,  No.  1834  Market  street,  have  recently  published  a  most  excellent 
book.  We  allude  to  '<  Oraydon's  Forms,*'  as  edited  by  mx.  Wright.  The  work  com- 
prises not  only  the  valuable  collection  of  Graydon,  but  many  most  excellent  and  well 
tried  forms  not  to  be  found  elsewhere.  No  Attorney,  Magistrate,  or  man  of  busi- 
ness, should  be  without  it.  The  assistance  such  a  book  is  likely  to  afford  in  emer* 
gencies  must  be  great.  For  example,  as  in  the  case  of  drawing  a  will;  and  it  may 
often  prevent  the  sacrifice  of  the  rights  of  those  whose  interests  should  be  protected. 
We  have  no  doubt  the  edition  will  be  speedily  exhausted. 


From  the  Pennsylvania  Inquirer. 

Wrighit*8  Graydon. — ^We  notice  with  pleasure  the  publication  of  a  new  edition  of 
Graydon's  valuable  book  of  Formsy  by  Mr.  Wright.  This  edition  embraces  a  most 
excellent  collection  of  Precedents,  from  the  best  sources,  many  of  them  hitherto  unpub- 
lished  or  scattered  through  the  pages  of  other  works.  Those  in  the  habit  of  using 
works  of  this  description  can  well  appreciate  the  satisfaction  of  drafting  an  instrument 
from  an  approved  form.  We  most  heartily  commend  the  book  to  Lawyers,  Convey- 
ancers, and  city  and  country  Justices.  The  edition  is  from  the  press  of  Messrs.  Kay 
k  Brother,  the  enterprising  publishers,  No.  183)  Market  street. 

: >  ~ 

BINNS'S  MAGISTRATE'S  DAILY  COMPANION. 

A  Treatise  on  the  Offices  and  Duties  of  Aldermen  and  Justices  of  the  Peace,  in  the 
Commonwealth  of  Pennsylvania.  This  work  includes  all  the  required  Forms  of  Pro- 
cess and  Docket  Entries.  The  Laws  and  Law  Reports  have  been  carefully  examined, 
in  order  to  embody  not  only  whatever  may  be  valuable  to  Justices  of  the  Peace,  but 
to  Landlords,  Tenants  and  General  Agents ;  and  also  to  make  the  volume  what  it  pur- 
ports to  be,  *^  A  safe  legal  guide  to  business  men."  By  John  Biitns,  Alderman.  In 
one  octavo  volume. 


From  the  Hon.  John  B.  Gibson,  Chief  Justice  of  Pennsylvania. 

I  feel  confident  that  the  book  will  fully  bear  me  out  in  saying,  it  is  a  well-digested 
compend  of  all  that  is  necessary  to  qualify  a  young  magistrate  for  a  useful  and  honour- 
able discharge  of  his  functions. 

It  offers  to  him  the  fruits  of  long  experience  and  accurate  research;  and  it  opens 
to  him  a  repository  of  legal  principles,  with  minute  directions  for  their  use,  from 
which  he  may  readily  draw  whatever  is  necessary  to  conduct  him  safely  in  the  new 
and  untrodden  path  of  his  duty. 
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The  Docket  Entries,  for  instance,  given  as  specimens  of  method  in  recording  the 
general  parts  and  transactions  of  a  so  it — ^matters  in  which,  ooore  freqaently  than  in 
any  other,  magistrates  are  at  fault — tliough  compendious,  are  sufficiently  full;  and  a 
reasonable  attention  to  the  marginal  specimens  of  taxation,  will  guard  the  unwary 
from  those  inadvertent  charges  of  fees,  which  serve  too  often  to  put  the  ooagistrate  in 
the  power  of  the  suitor,  and  to  involve  him  in  a  contest  about  farthings,  which  may 
cost  him  dollars  I  to  say  nothing  of  the  loss  of  character,  which,  right  or  wrong,  foU 
lows  an  infliction  of  the  penalty  annexed  to  extortion. 

These,  however,  are  comparatively  trifling  instances  of  the  value  of  the  book :  as 
a  Manual,  it  will  be  more  signally  useful  in  furnishing  a  safe  and  ready  guide  in  the 
most  complicated  forms  of  proceedings,  such  as  summary  convictions,  and  many  others. 

The  matter  is,  for  the  most  part,  original,  and  supplies  whatever  has  been  omitted 
in  other  treatises.  It  will  afford  assistance,  not  only  to  the  judicial  magistrate,  bat  to 
every  county  and  township  officer. 

« I  fully  concur  in  the  above.  MOLTON  C.  ROGERS," 

One  of  the  Jtutiees  of  the  Sapreme  Court  oC  PennsylvBiua. 


**  1  have  seen  a  portion  of  Mr.  Binns's  proposed  publication,  relative  to  Justices  of 
the  Peace,  and  think  it  will  furnish  an  excellent  manual  on  the  subject,  more  espe- 
cially to  the  magistracy.  It  seems  to  me  to  be  well  adapted  to  the  present  wants  of 
the  community.  THOMAS  SERGEANT," 

One  of  the  Jnsiiees  of  the  Sapreme  Court  of  Penuylvania. 


<<  Philadslphia,  February  4th,  184S. 
«*  DxAK  Six :— I  have  carefully  examined,  with  much  satisfaction,  a  portion  of  your 
*  Magistrate's  Daily  Companion.'  Your  arrangement  is  capital,  and  you  have  taken 
great  pains  to  insure  its  legal  accuracy.  It  should  be  in  the  hands  of  every  magis- 
trate, as  well  as  young  lawyer.  I  wish  it  general  circulation,  because  I  am  confident 
it  will  be  of  great  utility.  You  deserve  the  thanks  of  the  commimity  for  this  work. 
I  have  no  doubt  it  will  live  when  you  are  dead. 

THOMAS  BURNSIDE," 
One  of  the  Jostlcei  of  the  Supreme  Court  of  Pennsylvanw. 

SERGEANT'S  MECHANICS*  LIEN  LAW. 

A  Treatise  on  the  Lien  of  Mechanics  and  Material  Men  in  Pennsylvania,  with  the 
Acts  of  Assembly  relating  thereto,  and  various  forms  of  Claims.  By  Hkhrt  J.  Sbb- 
GIANT,  Esq.  _ 

From  the  Hon.  John  Kennedy,  one  of  the  Justices  of  ths  Supreme  Court  of  Petm^ 

sylvania, 

Mr.  Sergeant's  Treatise  on  our  Lien  Laws,  securing  to  Mechanics  and  Material 
Men  the  price  of  their  labours  performed  and  materiab  furnished  in  the  erection  of 
houses,  &c.,  I  have  read  with  attention.  The  division  of  the  entire  subject  tmder  its 
various  heads,  appears  to  be  quite  appropriate,  and  well  adapted  to  present  and  bring 
mto  view,  not  only  all  the  questions  growing  out  of  those  laws  which  have  been 
moved,  discussed  and  decided  at  different  times,  but  likewise,  as  it  seems  to  me,  almost 
every  question  that  can  be  raised.  The  publication  of  it  confers  a  real  benefit  upon 
all  who  wish  to  avail  themselves  of  the  security  provided  by  the  Lien  Laws  therein 
treated  of. 

BRIGHTLY  ON  THE  LAW  OF  COSTS. 

A  Practical  Treatise  on  the  Law  of  Costs  in  Pennsylvania,  with  the  Fee  Bill  and 
Decisions  of  the  Courts  thereon,  and  a  view  of  the  remedies  for  taking  illegal  fees. 
By  F.  C.  Brightly,  Esq.,  Counsellor  at  Law.    In  one  octavo  volume. 

Prom  his  ExcelUney,  Francis  R,  ShunJb,  late  Governor  of  the  State  of  Pennsylvania. 

HAaBiSBUBO,  Nov.  13,  1847. 
<<  Brightly  on  the  Law  of  Costs"  is  a  work  of  great  value  to  the  Profession,  and  the 
author  has,  I  think,  succeeded  in  making  a  very  lucid  and  satisfactory  arrangement  of 
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the  various  divisions  of  the  sttbject.  The  whole  scope  of  the  work  is  inesttoMible « 
the  law  of  costs  and  fees  is  not  too  well  understood  by  many  of  the  Profession,  and 
for  the  want  of  accurate  knowledge,  impositions  are  tolerated  which  press  heavily 
upon  the  unfortunate.  The  taking  of  illegal  costs  and  fees  is  a  great  evil  which  this 
book  is  calculated  to  lessen,  and  hence  its  effects  will  be  most  noeritorions. 


From  the  Philadelphia  Ledger. 

F.  C.  Brightly,  Esq.,  a  member  of  the  Philadelphia  bar,  has  just  published  a  Trea- 
tise on  the  Law  of  Costs  in  Pennsylvania,  with  the  fee  bill  and  the  decisions  of  the 
Courts  thereon,  and  a  view  of  the  remedies  for  taking  illegal  fees.  This  is  a  work 
which  has  long  been  wanted,  and  is  necessary  to  every  one  engaged  in  the  prosecution 
of  actions  in  a  Court  of  Record.  A  knowledge  of  its  contents  will  prevent  one  of  the 
worst  evils  connected  with  suits,  the  imposition  of  illegal  fees,  and  if  the  author  sue 
ceeds  in  correcting  tliis  great  abuse,  he  will  accomplish  much  good. 


F^om  an  Emineta  Member  of  the  Pitteiurgh  Bar, 

Commencing  with  the  English  Statute  of  Gloucester,  by  which  costs,  which  formed 
no  feature  of  ike  common  law  (strange  as  this  may  seem  to  modem  eyes  and  earsX 
were  first  introduced,  he  has  associated  together  the  English  statutes  in  force  her« 
with  the  Pennsylvania  acts  of  Assembly,  and  also  their  judicial  construction  and  inter 
pretation,  in  historical  succession. 

The  rights  of  plaintiffs  and  defendants,  suing  or  sued  in  their  own  right,  are  sys 
tematicalTy  treated  in  the  two  first  chapters,  followed  by  a  lucid  exposition  of  costs  os 
those  who  sustain  a  representative  character,  and  in  separate  apartments  are  arranged^ 
with  care  and  completeness,  each  separate  action,  and  the  rules  which  govern  thf 
award  of  costs  for  either  party.  The  peculiarity  which  arises  from  the  unique  system 
of  domestic  tribunals,  called  compalsory  arbitrations,  has  the  exact  niche  which  its 
distinctive  merits  deserves.  The  themes  of  Divorce,  Elections,  Taxes,  and  all  other 
eoetly  articles,  even  Railroads,  are  touched  upon  en  suite.  The  costs  of  criminal  pro 
ceedings  and  all  the  complex  questions  of  practice  in  conducting  actions  are  well 
treated,  and  the  « cases''  searchingly  gathered,  and  appropriated  within  the  ready 
reach  of  the  sudden  occasion. 

It  affords  pleasure  to  remark,  through  the  whole  book,  the  absence  of  that  air  of 
pretension  and  theory,  so  obtrusive  in  many  (so  called)  elementary  treatises.  We 
seek  for  the  law  as  it  has  been  decided  and  enacted,  and  it  is  thus  to  be  found  here, 
based  upon  decisions  or  legitimate  inferences  from  them,  and  without  any  display  of 
wisdom  above  what  is  written.  It  may  not  sell  out  of  the  profession,  and  justiciary, 
and  their  connexions,  but  within  these,  and  in  every  office  about  our  Court  Houses,  it 
will  be  an  essential  guide  book.  To  my  own  opinion  of  its  decided  merit,  I  can  add 
the  approbation  of  Uie  experienced  clerical  gentlemen  of  this  county.  If  I  might 
make  a  practical  suggestion,  it  would  be  that  a  few  examples  of  taxed  billi  would  be 
useful  to  more  than  beginners. 

MORRIS  ON  THE  LAW  OF  REPLEVIN. 

A  Practical  Treatise  on  the  Law  of  Replevin  in  the  United  States;  with  an  Ap 
pendix  of  Forms,  and  a  Digest  of  Statutes.  By  P.  Pembxaton  Morus,  Esq.,  of  tb# 
Philadelphia  Bar.    In  one  octavo  volume. 

This  volume  embraces  a  full  view  of  the  cases  in  which  the  action  of  Replevin 
applies,  of  the  Writ,  Parties,  Pleadings,  Trial,  Judgment  and  Execution,  both  at  Com- 
mon Law  and  under  the  Statutes — ^with  an  account  of  the  action  De  Homine  Reple- 
giando,  and  of  the  proceedings  on  the  Replevin  Bond,  and  on  the  Claim  Property  Bond, 
and  against  the  sheriff  for  taking  insufllcient  sureties.  The  work  also  contains  a  Re 
view  of  the  English  Action,  and  full  references  to  the  Decisions  of  the  several  States  * 
with  an  Appendix  of  Forms  of  Pleadings ;  and  the  English,  Pennsylvania,  and  Massa- 
chusetts Statutes,  and  such  portions  of  tho  New  York  Code  of  Procedure  as  apply  ta 
the  Action  of  Replevin. 

From  the  New  York  Daily  Trihnne. 
We  are  glad  to  see  a  work  on  this  difficult  but  useful  branch  of  law  learning.    It  was 
greatly  needed.    The  American  Bar  has  heretofore  been  without  any  native  Treatise, 
(U) 
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and  we  hare  beaid  prDfetaional  men  complain  much  of  the  difficnlties  which  heset  them 
in  their  practice  where  the  recondite  Replevin  Law  was  involved.  Hereafter  there  will 
be  no  reason  to  complain.  This  is  a  plain,  practical,  common-eense  treatise ;  iust  such 
as  was  wanted ;  it  is  well  done ;  the  cases  are  carefully  cited  and  commentea  on ;  the 
legal  propositions  are  accurately  and  neatly  stated;  the  reasonings  of  the  Coarts 
thoroughly  considered  and  set  forth ;  the  subject-matter  adequately  treated  with  great 
abundance  of  both  ancient  and  modern  learning  and  moch  discrimination,  equally  credit- 
able to  the  author's  diligence  and  sound  judgment.  Not  the  least  valuable  part  of  the 
book  is  the  Appendix,  where  Forms  are  collected  which  cannot  fail  to  save  labour  and  to 
be  of  great  service  to  the  profession.  There  is  also  a  good  Index  and  Table  of  Cases, 
both  indispensable  in  all  practical  law  books. 


From  the  Boston  Law  Reporter* 

Mr.  Morris  teems  to  have  satisfiictorily  performed  his  difficult  task.  The  law  seems 
to  be  fully  and  fiiirly  set  forth;  and,  what  is  always  desirable,  very  compactly  stated. 
Cases  are  not  crowded  in  with  a  morbid  affectation  of  extreme  learning,  but  although 
his  citations  are  from  the  Reports  and  statute  books  of  every  State  in  the  Union,  as 
well  as  of  England,  he  has  confined  himself  to  such  as  relate  to,  and  not  merely  resemble 
the  questions  under  discussion.  A  slight  notice  is  due  to  the  publishers  of  this  work  for 
the  elegant  form  in  which  they  have  given  it  to  the  public.  We  have  rarely  seen  a 
handsomer  law  book. 


From  Professor  GreenUaff  Author  of  **Gresnleaf  on  Evidenetf,** 

Messrs  Kat  &  Brothkb  :  Ajidovex,  May  4, 1849. 

Dear  Sirs  : — ^I  beg  you  to  accept  my  sincere  thanks  for  the  copy  of  **  Morris  on  Re- 
plevin," which  you  had  the  kindness  to  send  me.  I  have  looked  through  it  with  much 
interest  and  pleasure.  It  is  a  luminous  and  well-digested  treatise,  and  cannot  fail  to  be 
highly  acceptable  to  the  profession,  as  well  as  creditable  to  the  learned  author. 

Very  respectfully,  your  much  obliged  servant,  S.  GRBENLEAF. 


From  the  NatiotuU  Tutelligencer, 

Morris  on  Replsvin. — The  now  frequent  use  of  the  writ  de  homuie  replegiamdo  as 
the  remedy  by  statute  in  some  of  the  States  for  the  illegal  detention  of  slaves,  and  its 
probably  general  adoption  on  all  questions  of  slavery,  is  especially  treated  of,  and  traced 
from  its  common-law  origin  to  its  now  extended  application  in  cases  of  fugitives  from 
justice;  in  which  view  this  learned  treatise  will  doubtless  be  interesting,  and  perhaps 
important,  to  the  legal  profession  in  the  Southern  States. 

FrtMin  the  American  Lato  Journal* 

The  Law  of  Replevin  has  been  so  greatly  improved  in  the  United  Statea,  and  rests 
so  extensively  upon  usage  and  decisions,  scattered  through  the  Reports,  that  this  Trea- 
tise will,  without  doubt,  be  well  received.  It  places  within  reach  of  the  student  and 
the  practitioner  information  which  cannot  elsewhere  be  obtained,  but  at  the  expense  of 
much  time  and  labour. 


From  the  Philadelphia  Legal  Intelligencer, 

The  wide  field  which  the  action  of  Replevin  now  embraces,  the  nicety  and  care 
required  in  the  conduct  of  the  proceedings,  the  different  rekitions  of  the  parties  to  the 
suit,  and  the  frequently  complicated  character  of  the  pleadings,  give  to  it  an  import- 
ance which  it  otherwise  would  not  possess.  The  subject  has  received  a  careful  exami- 
nation at  the  hands  of  Mr.  Morris,  and  we  do  not  hesitate  to  say  that  his  book  will  be 
found  a  practically  useful  one,  not  only  to  the  Pennsylvania  lawyer,  but  to  the  profes- 
sion throughout  the  country.  We  have  no  doubt  that  the  work  will  find  a  ready  and 
extensive  sale. 


From  Hunt's  Merchants^  Magazine, 

This  contribution  to  the  law  learning  of  our  country  will  be  found  valuable  in  most 
of  the  States, and  will  prove  an  important  addition  to  the  library  of  the  American  lawyer. 
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